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CAUSES  ARGUED  AND  DETERMINED  IN  THE  COURTS  OF 

APPEAL  AND  THE  CIRCUIT  COURTS 

OF  OHIO. 


NEGLIGENCE  AS  BETWEEN  A  CHAFFEUR  AND  A 
MOTORMAN. 

CovLTt  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Traction  Company  v. 
Bertha  Webster  Harrison. 

Decided,  March  29,  1915. 

Automobile  Struck  by  Street  Car — Whether  Ordinary  Care  Wa$  Ex- 
ercised by  Either  Chauffeur  or  Motorman  a  Question  for  the  Jury — 
Relative  Value  of  Testimony  of  Witnesses — Claim  of  Husband  Who 
Paid  Bills  of  Nurse  and  Physician — Models  in  Evidence. 

1.  The  degree  of -care  required  of  motormen  between  street  Intersec- 

tions Is  not  as  great  as  at  street  crossings,  while  drivers  of  othor 
vehicles  should  exercise  greater  care  In  crossing  street  car  tracks 
between  Intersections  than  at  street  crossings. 

2.  Whether  a  chauffeur  exercised  ordinary  care  In  driving  out  of  pri- 

vate grounds  upon  the  street  in  the  face  of  an  approaching  car,  with 
the  result  that  his  machine  was  struck  by  the  car  and  his  em- 
ployer Injured,  Is  for  the  jury  to  determine  In  view  of  all  the 
circumstances  surrounding  the  case. 

3.  It  would  be  error  to  charge  a  jury  that  "If  you  find  the  witnesses  are 

of  equal  credibility,  then  I  charge  you  that  the  affirmative  testl- 
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mony  of  the  witness  who  says  that  he  heard  the  gong  sounded  is 
of  greater  value  than  the  testimony  of  the  other  witnesses/'  unless 
the  qualification  he  added  that  "they  had  equal  opportunity  to 
hear." 
4.  Where  a  husband  testifies  that  he  has  assigned  to  his  injured  wife 
the  claim  on  account  of  services  of  a  physician  and  nurse,  he  estops 
himself  from  asserting  such  a  claim  in  a  future  action,  and  these 
items  may  be  submitted  to  the  jury  to  be  included  in  the  damages 
awarded  notwithstanding  the  assignment  was  not  in  writing; 

Kinkead  &  Rogers,  for  plaintiff  in  error. 
Oalvin  <fe  Oalvin,  contra. 

Gorman,  J. 

This  was  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  defendant  in  error,  by  reason  of  a  collision 
between  her  automobile  and  a  car  of  the  plaintiff  in  error  com- 
I)any,  on  Gilbert  avenue  near  Chapel  street,  in  January,  1912.  A 
verdict  of  $3,750  was  rendered  in  her  favor  below,  and  the  cause 
is  now  here  on  error. 

The  principal  contention  of  plaintiff  in  error  is  that  the  ver- 
dict is  against  the  weight  of  the  evidence.  We  have  read  the 
record  of  the  evidence  in  the  case  ,and  carefully  considered 
same.  It  appears  that  defendant  in  error  was  driving  out  of  the 
premises  of  Mrs.  Krippendorf,  on  the  west  side  of  Gilbert  av- 
enue, about  forty  feet  south  of  Chapel  street.  There  was  a  slight 
cut  in  the  driveway  near  the  street  line,  and  the  driveway  gradu- 
ally sloped  from  the  house,  which  stood  back  perhaps  eighty  or 
a  hundred  feet,  to  the  street  line.  Plaintiff  in  error  claims  that 
it  was  such  negligence  on  the  part  of  the  chauffeur,  who  was 
driving  the  automobile  of  defendant  in  error,  to  drive  his  auto- 
mobile onto  the  street  car  track  ahead  of  a  north  bound  car  on 
Gilbert  avenue;  that  the  defendant  in  error  is  precluded  from 
recovery. 

The  evidence  tends  to  show  that  at  the  time  the  chauffeur 
drove  out  upon  the  street,  there  was  a  south  bound  car  standing 
at  the  intersection  of  Chapel  street  and  Gilbert  avenue,  about 
forty  feet  north  of  the  driveway,  the  front  end  of  the  south 
bound  car  being  not  more  than  ten  or  fifteen  feet  from  the  drive- 
way.    There  was  a  great  deal  of  snow,  which  had  been  cast 
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onto  the  sides  of  tlie  street  by  the  sweepers  of  the  traction 
company,  leaving  no  space  between  the  street  car  tracks  and  the 
curbs  on  either  side  of  Gilbert  avenue  for  the  automobiles  or 
vehicles  to  pass,  and  it  was  necessary  for  automobiles  to  keep 
to  the  center  of  the  street  along  the  street  car  tracks  in  order 
to  pass  over  the  street.  The  evidence  tends  to  show  that  there 
was  a  north  bound  car  approaching  Chapel  street  at  the  time 
the  chauffeur  drove  onto  Gilbert  avenue  from  the  driveway  of 
Mrs.  Krippendorf,  and  the  distance  this  car  was  from  the  drive- 
way at  the  time  the  chauffeur  crossed  the  sidewalk,  on  the  drive, 
to  the  street,  is  placed  at  from  eighty  feet  to  four  hundred  and 
fifty  feet  away. 

Now  it  is  claimed  by  plaintiff  in  error  th*at  it  was  negligence 
on  the  part  of  the  chauffeur  to  undertake  to  drive  onto  the 
street  in  front  of  this  approaching  car  when  it  was  so  near  to  him 
as  the  evidence  tended  to  show  it  was.  IMrs.  Harrison  testified 
that  she  saw  the  approaching  car  and  also  saw  the  stationary 
south  bound  car,  but  that  the  north  bound  car  was  so  far  away 
that  she  didn't  think  there  could  be  any  danger  in  driving  upon 
the  street  ahead  of  the  car. 

We  think  that  it  was  a  question  for  the  jury  to  determine  un- 
der all  the  circumstances  of  the  case,  taking  into  consideration 
the  speed  of  the  car,  the  necessity  of  Mrs.  Harrison 's  automobile 
to  drive  in  the  part  of  the  street  where  the  street  car  tracks 
were  laid,  whether  or  not  a  reasonably  prudent  person  would 
have  driven  upon  the  track  at  the  time  and  place  the  chauffeur 
of  the  defendant  in  error  did  drive.  If,  as  a  reasonably  prudent 
chauffeur,  he  believed  that,  under  all  the  conditions  before  him, 
it  was  reasonably  safe  to  drive  upon  the  north  bound  track  at 
the  time  and  place  he  did,  then  he  was  not  guilty  of  negligence. 
If,  on  the  other  hand,  the  approaching  car  was  so  near  to  him 
at  the  time  he  undertook  to  drive  upon  the  north  bound  track 
that  a  reasonably  prudent  chauffeur  would  not  undertake  to 
drive  upon  the  track,  then  he  would  have  been  guilty  of  such 
negligence  as  would  preclude  a  recovery  on  the  part  of  the  de- 
fendant in  error. 

It  was  not,  in  our  opinion,  as  a  matter  of  law,  negligence  for 
the  chauffeur  to  drive  upon  the  track  of  the  street  car  company, 
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even  though  there  was  an  approaching  car  and  he  saw  it  ap- 
proaching. As  we  understand  the  rule  laid  down  in  the  Brandon 
case,  87  O.  S.,  which,  to  be  sure,  was  a  case  at  an  intersection, 
it  was  a  question  of  whether  or  not  a  reasonably  prudent  driver 
would  under  the  circumstances  undertake  to  drive  upon  the 
track ;  and  this  rule  we  believe  applies  whether  it  be  at  an  inter- 
section or  between  intersections.  Tt  is  true  that  between  inter- 
sections greater  care  is  required  to  be  exercised  by  drivers  of 
vehicles  to  avoid  being  injured  in  crossing  tracks  of  the  street 
railway,  and  the  degree  of  care  to  be  exercised  by  a  motorman 
between  intersections  is  not  as  great  as  that  required  to  be  ex- 
ercised at  an  intersection.  But  when  we  consider  that  the  car 
was  approaching  Chapel  street,  an  intersecting  street,  and  this 
automobile  was  not  more  than  forty,  and  perhaps  not  more 
than  thirty  feet  away  from  this  intersection,  it  was  the  duty 
of  the  motorman  to  have  his  ear  under  such  control  as  to  be 
able  to  stop  it  within  a  reasonable  distance  and  to  be  on  the  look- 
out for  persons  and  vehicles  who  might  be  on  the  street  and 
had  a  right  to  be  on  the. street.  The  street  car  had  no  superior 
right  in  the  street  over  and  above  the  right  of  the  defendant  in 
error  and  her  automobile.  Each  of  the  parties,  the  chauffeur  of 
the  defendant  in  error  and  the  motorman  of  the  plaintiff  in  er- 
ror, were  bound  to  exercise  ordinary  care.  Ordinary  care  under 
some  circumstances  is  a  higher  degree  of  care  than  under  other 
circumstances,  but  the  whole  question  whether  or  not  the  parties 
were  guilty  of  negligence,  or  contributory  negligence,  if  there 
was  any  evidence  tending  to  show  negligence  or  contributory 
negligence,  or  both,  is  one  for  the  jury  under  proper  instructions 
from  the  court.  Upon  this  point  we  do  not  find  any  error  in 
the  charge  of  the  court,  and  we  feel  that  there  was  evidence  tend- 
ing to  support  the  verdict,  as  to  the  negligence  of  the  plaintiflP 
in  error. 

This  court  ought  not  set  aside  a  verdict  on  the  ground 
that  it  is  not  supported  by  the  weight  of  the  evidence, 
unless  it  be  manifestly  against  the  weight  of  the  evidence.  The 
trial  judge  heard  all  the  testimony  of  the  witnesses,  and  saw  them 
face  to  face,  and  was  better  able  to  judge  as  to  the  weight  to  be 
given  to  their  testimony  and  the  value  of  their  testimony,  than 
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a  reviewing  court.  The  trial  court  having  refused  to  set  aside 
the  verdict  on  the  ground  that  it  was  against  the  weight  of  the 
evidence,  we  feel  that  this  court  should  not  do  so  unless  it  is 
manifestly  against  the  weight  of  the  evidence.  We  are  not  pre- 
pared to  say  that  the  verdict  was  manifestly  against  the  weight 
of  the  evidence. 

It  is  further  urged  that  the  court  erred  in  refusing  to  give 
special  charges  Nos.  1  and  2  requested  by  plaintiff  in  error. 

We  think  that  special  charge  No.  1  was  substantially  given  in 
special  charge  No.  3;  so  that,  if  it  be  true  that  special  charge 
No.  3  is  substantially  the  same  as  special  charge  No.  1,  there  was 
no  error  in  the  court's  refusal  to  give  special  charge  No.  1,  be- 
cause plaintiff  in  error  had  the  benefit  of  the  rule  of  law  em- 
bodied in  special  charge  No.  1. 

As  to  special  charge  No.  2,  refused,  we  do  not  think  the  court 
erred  in  refusing  to  give  the  same,  because  there  was  omitted 
from  the  charge  the  question  of  whether  or  not  the  witnesses 
testifying  had  equal  opportunities  to  hear  whether  or  not  the 
gong  sounded.  This  charge  was  predicated  upon  the  rule  of 
law  that  where  two  witnesses  of  equal  credibility  and  equal  op- 
portunities of  seeing  and  observing  testify  to  the  same  fact,  one 
of  whom  testifies  positively  that  a  certain  thing  was  done,  and 
the  other  testifies  that  he  did  not  see  or  hear  it  done,  then  greater 
credence  must  be  given  to  the  witness  who  testifies  that  it  was 
done,  than  to  the  witness  who  testifies  that  he  didn't  see  or  hear 
it  done. 

Now,  if  there  had  been  added  to  special  charge  No.  2,  which 
was  refused,  the  words  ''and  have  equal  opportunities  to  hear," 
we  think  that  the  charge  would  have  been  correct.  But  the 
charge  does  not  contain  this  language.    The  language  is : 

**  •  •  •  and  if  you  find  that  the  witnesses  are  of  equal 
credibility,  then  I  charge  you  that  the  aflSrmative  testimony  of 
the  witness  who  says  that  he  heard  the  gong  sounded  is  of  greater 
value  than  the  testimony  of  the  other  witness." 

This  charge  should  have  read  as  follows: 

**  •  •  •  and  if  you  find  that  the  witnesses  are  of  equal 
credibility,  and  had  equal  opportunities  to  hear,  then  I  charge 
you,"  etc. 
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Thirdly.    It  is  claimed  that  the  court  erred  as  to  its  rule,  in 
the  charge,  respecting  the  liability  of  plaintiff  in  error  to  the 
defendant  in  error,  for  the  doctor's  bill,  nurse's  bill,  etc.    The 
evidence  discloses  that  the  doctor's  bill  was  incurred  by  the  hufifr 
band  of  the  defendant  in  error,  and  also  the  nurse's  bill.     A, 
claim  was  made  by  defendant  in  error  in  the  case,  on  the  trial 
below,  for  $400  damages  by  reason  of  the  doctor's  bill  and  nurse's 
bill.     The  husband  of  defendant  in  error  testified  as  to  these 
services,  and  so  did  the  doctor  and  the  nurse.    There  was  some: 
evidence  as  to  the  reasonable  value  of  the  doctor's  services,  but\ 
DO  evidence  as  to  the  value  of  the  nurse's  services.    It  is  con- 
tended that  defendant  in  error  could  not  have  recovered  for 
these  items  of  damage  because  there  was  no  assignment  in  writ-    ' 
ing  of  the  claim  by  the  husband  to  her.    While  it  is  true  that    ; 
an  assignment  of  this  claim  should  have  been  made  to  the  de-   / 
fendant  in  error  in  writing,  nevertheless,  in  view  of  the  fact  that 
the  husband  of  the  defendant  in  error  took  the  stand  and  testi- 
fied that  he  had  assigned  his  claim  to  his  wife,  we  feel  that  he 
would  be  precluded  from  asserting  this  claim  against  the  plaintiff 
in  error  at  any  future  time.     He  would  be  estopped  to  assert 
this  claim  in  any  future  action,  and  this  is  the  point  which  con< 
cerns  plaintiff  in  error  as  to  this  matter.    We  do  not  feel  that  the 
verdict  should  be  disturbed  because  of  the  admission  of  testimony 
relating  to  these  claims,  or  because  of  the  charge  of  the  court 
relating  to  these  claims. 

It  is  next  claimed  that  there  was  error  in  the  admission  of  , 
certain  exhibits — ^photographs,  models  and  a  plat  taken-  from 
the  auditor's  office  of  this  county.  It  is  admitted  that  the  plat^ 
taken  from  the  auditor's  office  is  substantially  accurate  and 
drawn  to  a  scale  and  we  can  see  no  error  in  admitting  it  in  evi- 
dence. It  is  practically  the  same  sort  of  a  plat  that  was  offered 
by  plaintiff  in  error,  with  the  difference  that  there  was  indicated 
back  from  the  street  certain  buildings  upon  the  property.  As 
to  the  photograph,  it  was  an  enlarged  one,  but  was  not  for  that 
reason  inadmissible.  It  has  been  held  by  the  Supreme  Court 
that  photographs  are  admissible  in  evidence  to  show  location, 
situation  and  surroundings  of  the  place  where  the  cause  of  action 
arose.    As  to  the  models,  they  were,  to  be  sure,  amateurish,  but 
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nevertheless,  interesting  and  instructive.  They  showed  a  section 
of  the  street  and  street  car  tracks,  the  driveway,  the  north  bound 
car  and  the  south  bound  car,  and  the  automobile,  and  were  used 
purely  for  illustration  and  in  the  argument  to  the  jury.  *  We 
can  not  find  that,  because  these  models  were  not  highly  artistic 
and  beautifully  designed,  they  were  improperly  admitted  or  im- 
properly used  in  the  argument  to  the  jury. 

The  amount  of  the  verdict  in  this  case  was  not  so  great  &s 
to  indicate  that  there  was  any  prejudice  or  bias  on  the  part  of 
the  jury.  Indeed,  it  is  not  claimed  that  the  verdict  was  excessive. 
On  the  contrary,  we  think  the  jury  might  have  returned  a  very 
much  larger  verdict,  if  the  defendant  in  error  was  entitled  to 
recover  at  all. 

We  are  of  the  opinion  that  the  case  was  fairly  tried  and  there 
was  no  substantial  error  in  the  admission  or  exclusion  of  evi- 
dence; the  charge  of  the  court  was  as  fair  as  could  have  been 
asked^  and  substantial  justice  has  been  done  by  the  rendition 
of  the  verdict  in  favor  of  the  defendant  in  error. 

The  judgment  of  the  court  of  common  pleas  will  therefore 
be  aflSrmed. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


COMMITMENT  OF  WITNESS  BY  NOTARY  FOR  CONTEMPT. 

Court  of  Appeals  for  Brie  County. 

In  re  Application  op  George  J.  Sage  for  a 
Writ  op  Habeas  Corpus. 

Decided,  June  5,  1915. 

Contempt — Sufficiency  of  Commitment  Issued  by  Notary  Against  a 
Witness  Refusing  to  Testify— Nature  of  an  Oath, 

1.  An  order  of  commitment  of  a  witness  for  contempt  for  refusing  to 
be  sworn,  issued  by  a  notary  public  before  whom  his  deposition  is 
sought  to  be  taken,  is  not  defective  in  failing  to  show  a  specific 
order  that  the  witness  be  sworn,  where  it  recites  that  the  wit- 
ness unlawfully  refused  to  be  sworn;    and  such  order  of  commit- 
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ment  need  not  recite  that  the  notary  was  not  a  relative  or  attorney 
of  either  party,  or  otherwise  interested  in  the  action. 
2.  An  oath  includes  an  affirmation  and  embraces  every  method  whereby 
the  conscience  of  a  witness  is  obligated  to  testify  to  the  truth. 

George  A.   Oroot,  Herman  Preusser  and  H.  L.  Peeke,  for 
plaintiff  in  error. 

Stanley  (k  Horwitz,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

While  the  ease  of  The  Ohio  Assets  Company  v.  Oeorge  A,  Oroot, 
Oeorge  J,  Sage  et  al  was  pending  in  the  Court  of  Common  Pleas 
of  Cuyahoga  County,  the  plaintiff  gave  due  notice  to  the  defend- 
ants that  the  deposition  of  George  J.  Sage  would  be  taken  on 
October  19,  1914,  before  a  notary  public  in  Erie  county,  in 
which  county  said  Sage  resided.  A  subpoena  was  served  on  Sage 
to  appear  at  the  time  and  place  named  and  testify  as  a  witness. 
The 'Witness  appeared  in  accordance  with  the  command  of  the 
subpoena  but  refused  to  be  sworn  as  a  witness.  He  was  there- 
upon committed  to  the  jail  of  Erie  county  by  order  of  the  notary 
public,  for  contempt,  whereupon  he  sued  out  a  writ  of  habeas 
corpus  in  the  probate  court,  and  on  a  hearing  being  held  in  that 
court  he  was  discharged.  Error  was  prosecuted  from  that  de- 
cision to  the  court  of  common  pleas,  where  the  judgment  of  the 
probate  court  was  reversed  and  the  petitioner  remanded  to  the 
custody  of  the  sheriff.  To  reverse  this  latter  decision  rendered 
by  the  court  of  common  pleas,  this  proceeding  in  error  is  brought 
in  this  court. 

The  order  of  commitment  issued  by  the  notary  public  recites, 
substantially,  the  facts  of  the  pendency  of  the  action  in  Cuyahoga 
county;  the  service  of  notice  on  October  14,  1914,  to  take  the 
deposition  of  Sage  at  the  oflSce  of  the  notary  on  October  19, 1914 ; 
that  the  witness  appeared  at  the  oflSce  of  the  notary  at  the  time 
specified ;  that  his  fees  as  a  witness  had  been  paid ;  that  he  was 
called  by  plaintiff  in  that  case  as  a  witness,  and  that  he  re- 
fused to  be  sworn  as  a  witness  in  the  taking  of  said  deposition. 
The   commitment   further   recites  that   thereupon   the   notary 
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found  and  determined  that  he  was  guilty  of  contempt  by  his  un- 
lawful refusal  to  be  sworn  as  a  witness,  and  ordered  and  ad- 
judged that  he  be  imprisoned  in  the  county  jail  of  Erie  county, 
there  to  remain  until  he  should  submit  to  be  sworn,  testify  and 
give  his  deposition,  or  until  otherwise  legally  discharged. 

When  the  case  came  on  to  be  heard  in  the  probate  court  coun- 
sel for  the  petitioner  moved  that  court  for  a  discharge  of  the 
prisoner  for  two  reasons :  first,  that  the  commitment  is  defective 
in  that  it  does  not  specify  the  cause  of  commitment  as  required 
by  law ;  and,  second,  that  the  return  of  the  sheriff  fails  to  show 
the  facts  in  reference  to  the  case  which  are  required  to  be  set 
out  by  the  sheriff  in  making  his  return. 

On  the  hearing  of  the  case  in  the  court  of  appeals  it  was  in- 
sists by  counsel  for  the  petitioner  that  the  commitment  issued 
by  the  notary  is  insufficient  for  the  reason  that  it  does  not  show 
that  any  order  was  made  upon  him  to  be  sworn  or  to  give  his 
testimony  at  such  hearing,  and  that  the  notary  had  no  authority 
to  issue  the  commitment  because  the  witness'  deposition  could 
not  be  taken  a  second  time,  it  having  already  been  taken  in  said 
action.  It  is  further  insisted  on  behalf  of  the  petitioner  that  the 
commitment  is  defective  in  that  it  fails  to  show  that  the  notary 
is  not  a  relative  or  attorney  of  either  party  or  otherwise  inter- 
ested in  the  action ;  and  it  was  contended  in  oral  argument  that 
the  commitment  is  defective  in  failing  to  show  that  the  witness 
had  refused  to  be  affirmed  as  well  as  refused  to  be  sworn. 

The  order  of  commitment  as  recited  contains  a  finding  by  the 
notary  public  that  the  witness  had  unlawfully  refused  to  be 
sworn  as  a  witness,  and  such  refusal  necessarily  involves  a  find- 
ing that  the  witness  had  been  lawfully  called  upon  to  testify. 
The  refusal  of  the  witness  to  testify  could  not  be  an  unlawful 
refusal  unless  the  circumstances  were  such  that  the  witness  was 
properly  required  to  testify,  and  when  the  notary  finds  and  de- 
termines that  the  witness  has  unlawfully  refused  to  testify,  he 
has  made  all  the  finding  in  that  respect  which  is  required  by 
law.     (General  Code,  11510.) 

In  view  of  the  evidence  contained  in  the  bill  of  exceptions,  the 
contention  that  this  was  a  second  taking  of  the  deposition  of  the 
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witness  and  that,  for  this  reason,  the  notary  had  no  authority 
to  commit  him  for  contempt,  certainly  exhibits  ingenuity.  It 
appears  in  the  bill  of  exceptions  that  an  attempt  had  been  made 
to  take  the  deposition  of  this  witness  in  the  same  case  on  Sep- 
tember 10,  1914,  on  which  occasion  the  witness  appeared  and  was 
sworn,  but  refused  to  answer  very  many  material  questions.  The 
issue  in  the  case  was  whether  a  certain  conveyance  of  real  estate, 
from  Groot  to  his  brother-in-law,  Sage,  situated  on  Scovill  av- 
enue in  the  city  of  Cleveland,  was  fraudulent  as  against  creditors, 
the  plaintiff  claiming  that  the  conveyance  had  been  made  without 
consideration  and  that  it  was  invalid.  In  view  of  this  issue  in 
the  pleadings,  the  witness  was  inquired  of  when  the  first  attempt 
was  made  to  take  his  deposition,  as  to  how  much  he  had  paid  for 
the  property.  His  answer  was,  *'That  is  my  own  busine^  I 
shall  give  no  answer  to  that.  It  is  none  of  your  business.  I  am 
not  going  to  answer."  He  was  asked  whether  his  answer  would 
incriminate  him  in  any  way  and  he  answered  that  it  would  not. 
The  notary  thereupon  held  that  the  answer  was  suflScient  and 
that  he  could  not  compel  the  witness  to  answer  further. 

The  deposition  of  September  10th  contains  many  other  illus- 
trations of  refusals  to  answer  pertinent  questions.  It  is  impos- 
sible to  conceive  of  any  circumstances  which  would  have  justified 
these  refusals,  and,  as  the  questions  to  which  answers  were  de- 
sired were  of  vital  importance  in  the  case  and  the  special  fact 
which  plaintiff  desired  to  prove,  it  could  not  in  any  sense  be 
said  that  the  deposition  of  the  witness  had  in  fact  been  taken. 
It  is  true  that  many  years  before,  an  action  had  been  brought 
by  some  other  creditor  to  set  aside  the  conveyance  and  that  such 
creditor  had  failed  in  the  action,  but  the  plaintiff  in  the  action 
in  which  the  deposition  was  being  taken  was  not  a  party  to  the 
prior  action  and  in  no  sense  bound  by  the  judgment  therein  ren- 
dered. In  addition  to  all  this,  the  trial  of  the  case  in  which  the 
deposition  of  September  10th  was  taken  was  commenced,  and 
that  deposition,  such  as  it  was,  was  offered  in  evidence.  The  trial 
court,  apparently  concluding  that  it  was  in  effect  no  deposition 
so  far  as  the  material  issue  was  concerned,  stopped  the  trial, 
manifestly  for  the  purpose  of  enabling  the  plaintiff  to  take  the 


COURT  OP  APPEALS.  11 


1915.]  Erie  County. 


deposition  of  Sage,  and  if  any  order  to  take  a  second  deposition 
was  necessary,  this  action  of  the  court  would  be  a  substantial 
compliance  therewith. 

It  is  said  that  the  commitment  is  defective  because  it  fails  to 
show  that  the  witness  refused  to  affirm;  and  this  contention  is 
made  in  the  face  of  the  language  contained  in  General  Code,  See. 
1,  where  it  is  enacted  that,  **the  word  'oath'  includes  affirmation.'' 
The  same  enactment  is  again  contained  in  General  Code,  Sec. 
10213.  It  is  provided  in  General  Code,  Sec.  11542,  that  the* 
officer  before  whom  the  deposition  is  taken  shall  certify  that 
the  witness  was  first  ** sworn"  to  testify,  etc.,  and  it  is  further 
provided  in  General  Code,  Sec.  12137,  that  a  refusal  to  be 
sworn  may  be  punished  as  for  a  contempt.  Section  11510  has 
been  held  applicable  to  confer  power  on  notaries  public  {De- 
Camp  V.  Archibald,  50  O.  S.,  618 ;  Ex  Parte  Malcolm  Jennings, 
60  0.  S.,  319).  We  hold,  in  view  of  these  provisions,  that  an 
oath,  within  the  meaning  of  the  statutes,  embraces  every  method 
whereby  the  conscience  of  a  witness  is  obligated  to  testify  to  the 
truth.  The  sections  of  the  code  cited  show  that  the  objection 
was  a  mere  triviality.  In  addition  to  this,  the  record  discloses 
that  the  witness  had  in  fact  been  sworn,  without  objection  on 
his  part,  when  they  sought  to  take  his  deposition  a  month  pre- 
vious, so  that  he  evidently  had  no  conscientious  scruples  against 
taking  an  oath. 

The  contention  that  the  warrant  of  commitment  is  defective 
in  that  it  fails  to  show  that  the  notary  was  not  a  relative  or  at- 
torney of  either  party,  or  otherwise  interested  in  the  action,  is 
without  merit.  The  record  shows  that  the  notary  public  was  duly 
qualified  as  such  within  the  county  of  Erie,  and  that  he  had 
jurisdiction  of  the  person  of  the  petitioner  who  was  duly  sun- 
poenaed as  a  witness,  and  he  had,  of  course,  jurisdiction  and  au- 
thority to  take  depositions.  It  would  be  announcing  altogether 
too  strict  a  rule  to  say  that  the  absence  of  every  disqualification 
must  appear  in  the  commitment.  If  it  were  true  that  the  notary 
was  subject  to  any  disqualification,  that  fact  could  easily  be 
made  to  appear  on  the  hearing  of  the  habeas  corpus  proceeding, 
and  Ko  attempt  was  made  to  show  that.  The  whole  record  discloses 
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a  persistent  and  flagrant  attempt  to  frustrate  the  endeavors  of 
the  plaintiff  to  ascertain  the  truth  on  issues  properly  made  and 
awaiting  determination  in  a  court  of  justice. 

Finding  no  error,  the  judgment  of  the  court  of  common  pjeas 
will  be  affirmed. 

Chittenden,  J.,  and  Kinkadb,  J.,  concur. 


JUSnriABLK  REPUDIATION  OF  A  SETTLEMENT 
AGREEMENT. 

Court  of  Appeals  for  Cuyahoga  County. 

EuzABETH  Farley,  Administratrix,  v.  The  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company. 

Decided.  May  26,  1914. 

Release  of  Claim  for  Wrongful  Death— Terminated  hy  Failure  of  Defend- 
ant to  Carry  Out  One  of  its  Essential  Features, 

1.  An  agreement  to  pay  a  widow  a  specified  sum  of  money  in  full 

settlement  of  her  claim  for  the  wrongful  death  of  her  hushand, 
and  also  to  pay  her  lawyer  a  stipulated  sum  under  his  agreement 
with  her  when  he  took  the  case  or  to  protect  her  against  the  claim 
of  the  lawyer,  is  so  far  repudiated  by  a  subsequent  refusal  to 
settle  with  the  lawyer  as  to  Justify  the  party  of  the  first  part  in 
tendering  back  the  amount  she  had  received  and  declaring  the 
whole  agreement  at  an  end. 

2.  Where  one  of  the  parties  to  an  agreement  of  settlement  has  re- 

pudiated an  integral  part  of  it,  and  the  other  party  has  thereupon 
elected  to  disavow  the  whole  of  it  with -an  offer  to  restore  the 
status  QUO  ante,  the  rescission  is  an  accomplished  fact  and  requires 
no  judicial  declaration  of  the  result  thereby  accomplished. 

G.  B,  Keppel  and  Chas,  A.  Thatcher,  for  plaintiff  in  error. 
Cook,  McOowan  &  Fooie,  contra. 

Grant,  J. 

Error  to  the  court  of  common  pleas. 

In  1913  and  at  the  time  of  his  death,  one  George  P.  Parley, 
the  plaintiff '&  intestate,  was  engaged  in  the  service  of  the  defend- 
ant company,  and  while  so  engaged  was  kiUed. 
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The  plaintiff  is  his  widow  as  well  as  the  administratrix  of  his 
estate.  In  the  latter  capacity  she  brought  suit  against  the  defend- 
ant for  damages  occasioned  by  her  husband's  death,  alleging  it 
to  have  resulted  from  the  wrongful  acts  and  omissions  of  the 
company.  For  the  prosecution  and  conduct  of  that  action  she 
employed  one  Thatcher  as  her  agent,  engaging  to  pay  him  for 
his  service  in  that  behalf  25  per  centum  of  any  recovery  or  settle- 
ment reached  in  the  case  without  going  to  a  trial  on  the  merits. 

While  that  action  was  pending  in  court  and  untried,  the  plaint- 
iff came  to  an  agreement  of  settlement  with  the  defendant  for  the 
sum  of  $3,000,  and  executed  a  full  release,  accordingly. 

Whereupon,  such  settlement  having  been  approved  by  the 
probate  court  having  jurisdiction,  the  suit  was  discontinued  by 
the  plaintiff,  or  at  her  instance. 

The  agents  of  the  defendant  who  effected  this  settlement  knew 
at  the  time  it  was  made  of  the  contract  between  the  plaintiff  and 
Thatcher  as  to  the  latter 's  stipulated  compensation,  and  it  was  a 
part  of  their  agreement  with  her,  either  to  pay  Thatcher's  claim 
at  the  rate  contracted  for,  or  to  ** protect"  her  against  it — which 
of  the  two  things  agreed  to  be  done  in  this  respect  being  in  dis- 
pute in  the  record  in  this  case.  After  the  release  was  signed 
Thatcher  claimed  $750  for  himself  under  his  agreement  with  Mrs. 
Farley.  He  was  entitled  to  more,  his  compensation  being  liqui- 
dated at  one- fourth  of  the  recovery,  and  the  recovery  being 
$3,000  and  such  sum  as  might  be  coming  to  him  in^ addition. 

The  defendant  refused  to  pay  Thatcher.  Mrs.  Farley  then — 
as  she  stood  obligated  to  do — paid  him  the  amount  he  claimed,  to- 
wit,  $750,  and  so  satisfied  and  kept  her  promise  to  him. 

Mrs.  Farley  thereupon  treated  this  repudiation  by  the  defend- 
ant of  wnat  she  regarded  as  a  material  part  of  an  indivisible 
r^ontract,  as  a  rescission  of  it,  pro  tanto,  and  elected  to  rescind 
it  on  her  own  part  as  an  entirety.  Accordingly,  she  tendered 
back  to  the  defendant  company  all  the  money  received  by  her  in 
settlement  of  her  claim,  with  interest  to  the  day  the  tender  was 
made,  and' commenced  this  action,  the  tender  having  been  re- 
fused. 

The  petition  alleged  two  causes  of  action.  The  first  was  at 
law,  strictly,  being  in  fact  a  restatement  of  the  original  suit 
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for  damages  for  the  alleged  wrongful  death  of  her  intestate.  The 
second  demanded  that  the  alleged  contract  of  settlement  be  va- 
cated and  set  aside,  and  concluded  with  a  prayer  for  a  money 
judgment  upon  the  first  cause  of  action. 

The  defendant,  by  answer,  among  other  things,  pleaded  the 
release. 

The  plaintiff  replied,  alleging  again  in  substance  the  second 
cause  of  action  of  the  petition. 

Upon  the  trial  in  the  court  below  the  plaintiff  called  for  the 
submission  to  a  jury  of  the  issue  joined  by  the  pleadings  on  the 
second  cause  of  action.  This  demand  was  denied,  and  the  court 
proceeding  to  a  trial  of  that  issue,  upheld  the  release,  and  dis- 
missed the  action. 

It  is  alleged  that  error  has  intervened  in  both  of  these  respects, 
that  is,  in  refusing  a  trial  of  the  issue  raised  by  the  second  cause 
of  action  by  a  jury  and  in  rendering  final  judgment  against 
the  plaintiff. 

In  support  of  the  first  proposition  the  case  of  Perry  v.  O'Neill 
dk  Co.,  78  0.  S.,  200,  is  relied  on. 

Assuming,  but  not  deciding,  that  the  doctrine  of  that  case  al- 
lows, as  of  right,  a  jury  trial  where  the  question  to  be  decided 
is  whether  on  account  of  the  absolute  incapacity  of  a  party  to 
make  it,  a  contract  is  void,  ah  initio,  we  are  of  the  opinion  that 
no  such  question  is  presented  in  this  case.  The  most  that  is  said 
in  the  petition  in  this  respect  is  that  Mrs;  Farley,  at  the  time  she 
executed  the  release,  *' suffered  great  mental  anguish  and  grief" 
and  that  the  defendant  knew  it. 

This  allegation  falls  short  of  alleging  that  the  settlement  con- 
tract was  void  for  want  of  capacity  on  the  part  of  ^Irs.  Farley  to 
make  it,  instead  of  being  voidable  at  her  instance  because  she, 
although  mentally  qualified  to  make  it,  was  induced  to  make  it 
by  the  false  and  fraudulent  conduct  and  representations  of  the 
defendant. 

This  allegation,  without  more,  does  not  bring  the  case  within 
the  principle  announced  in  Perry  v.  O'Neill^  or  within  the  re- 
marks made  in  the  opinion  in  that  case. 

It  is  to  be  remembered  that  a  pretty  stringent  rule  has  re- 
cently been  announced  by  the  Supreme  Court  of  Ohio  in  this 
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respect.    In  Palmer  v.  Humiston,  decided  February  25,  1913,  the 
syllabus  is : 

**1.  The  issues  of  a  case  are  defined  by  and  confined  to  the 
pleadings.'' 

It  is  quite  true  that  in  the  later  case  of  Kylaiid  Coal  Co.  v. 
McFaddeyy,  decided  April  21,  1914,  the  following  syllabus  de- 
clares the  law  also  on  this  subject,  in  the  following  words: 

*'2.  In  such  case  the  issue  of  contributory  negligence  is  not 
made  by  the  pleadings,  but  is  raised  by  the  evidence  properly 
offered  by  the  parties  in  support  of  their  respective  claims.  The 
issue  of  contributory  negligence  thus  raised  is  to  be  determined 
by  the  same  rules  as  to  burden  of  proof  and  otherwise  as  if  made 
by  the  pleadings." 

We  are  not  at  present  called  upon  to  say  which  of  these  two 
cases,  in  apparently  hopeless  conflict,  as  they  appear  to  be,  is  the 
law  for  us,  because  neither  does  the  petition  sufficiently  raise  a 
jury  issue,  nor  is  one  raised  by  the  testimony  disclosed  by  the 
record  before  us,  as  we  think. 

We  shall  spend  no  time  in  discussing  the  question  of  whether 
the  contract  of  settlement  was  induced  on  the  part  of  Mrs.  Farley 
by  the  active  fraud  of  the  agenti?  of  the  defendant  company,  or 
whether  the  representations  they  made  to  her  as  part  of  such 
inducement  were  representations  which,  although  false  and 
known  by  them  to  be  so,  were  still  such  representations  as  she 
had  no  right  in  law  to  rely  upon,  and  did  rely  upon  them  at  her 
own  proper  peril.  Our  conclusion  rests  upon  another,  and,  as 
we  think,  more  certain  and  less  difficult  ground.  Nor  need  we 
determine  whether  or  not  that  question  presents  an  issue  triable 
as  of  right  by  a  jury. 

The  agents  of  the  defendant  company  knew,  at  the  time  they 
made  settlement  with  Mrs.  Farley,  that  she  had  agreed  to  pay 
Thatcher  at  least  $750  on  the  basis  of  that  settlement,  and  not 
that  she  had  merely  reserved  the  right  to  have  a  lawsuit  with 
Thatcher  over  his  compensation  when  he  should  come  to  the 
point  of  demanding  it.  Just  what  they  agreed  to  do  in  regard 
to  Thatcher's  claim  is  not  so  clear;  the  testimony  on  that  point 
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is  in  dispute.  Mrs.  Farley  says  the  agreement  was  to  pay 
Thatcher,  unreservedly.  The  agents  say  it  was  to  ''protect"  her 
against  Thatcher. 

As  these  agents  had  not  just  fallen  from  a  Christmas  tree,  but 
were  experienced  and  seasoned  men  in  that  line  of  activity,  it 
is  not  likely  that  they  did  not  at  the  time  have  in  view  the  avenue 
of  retreat  finally  taken  by  their  company  in  refusing  to  pay 
Thatcher,  and  rely  on  the  requisite  degree  of  darkness  that  would 
be  shed  upon  their  agreement  by  the  word  "protect,"  as  used 
in  relation  to  Mrs.  Farley.  *  In  this  view  of  the  matter  it  is  prob- 
able that  the  testimony  of  one  of  the  agents  is  not  far  afield. 
His  language  is: 

**  Well,  I  conferred  with  Mr.  Hrui^a,  who  was  in  the  adjoining 
room,  and  together  we  told  her  that  we  would  protect  her  against 
Mr.  Thatcher  and  not  to  accord  him  tiie  mere  privilege  of  suing 
her." 

What  they  really  meant  by  agreeing  to  ** protect"  her,  instead 
of  paying  the  debt  she  had  obligated  herself  to  pay,  is  disclosed 
by  their  letter  to  her  of  April  8th,  1913,  which  they  caused  to 
be  read  aloud  to  her  **at  about  5:30  p.  m.,"  as  the  endorsement 
on  the  communication  is  at  pains  to  state. 

In  that  letter  they  tell  her  plainly  that  what  they  mean  by 
** protecting"  her  is  to  allow  her  to  be  sued  by  Thatcher,  when 
she  should  send  the  summons  to  them  and  the  company  would 
then  do  the  defending.  They  further  notify  her  that  if  she  fails 
to  do  this,  or  if  she  voluntarily  pays  Thatcher  what  she  thinks 
she  owes  him,  or  in  any  way  assists  him  to  the  company's  pre- 
judice, then  they  will  consider  themselves  relieved  from  **  pro- 
tecting" her  further  and  will  regard  their  agreement  to  do  so  as 
at  an  end.  This  was  a  matter  of  ten  days  after  they  had  gotten 
the  release. 

It  is  of  no  moment,  in  our  estimation,  whether  one  version  or 
the  other  of  this  part  of  the  settlement  agreement  is  accepted, 
although  the  brief  refers  to  an  answer  of  one  of  the  agents 
who  affected  it  as  being  ** illuminating."  The  answer  shows 
that  the  agent  told  Thatcher  that  they  would  not  pay  him  $750 ; 
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that  while  that  was  the  proper  percentage  reserved  in  the  latter 's 
contract  with  Mrs.  Parley,  still  as  he,  Thatcher,  had  not  brought 
about  the  settlement  there  was  simply  no  percentage  about  it; 
he  had  earned  nothing  under  his  agreement;  but  that,  never- 
theless, they  were  willing  to  pay  him  what  he  reasonably  had 
earned.  In  other  words,  having  earned  nothing  they  would 
pay  it. 

In  the  view  of  the  matter  that  the  promise  was  to  ** protect" 
Mrs.  Parley,  instead  of  to  pay  what  she  owed  Thatcher,  even  so, 
the  kind  of  ** protection''  to  which,  upon  every  just  considera- 
tion, she  was  entitled,  was  that  due  to  an  honest  and  honorable 
woman,  although  an  Irish  woman,  namely,  not  to  back  her  in  an 
attempt  to  break  faith  and  repudiate  an  obligation  and  to  be  put 
in  the  attitude  of  one  who  is  to  be  sued  before  she  will  pay  what 
she  owns  is  an  honest  debt.  To  defend  her  in  such  a  lawsuit,  in 
which  she  goes  on  an  enduring  and  public  record  as  one  who  will 
not  keep  her  written  engagement,  is  no  adequate  **  protection " 
to  a  woman,  who  having  a  higher  sense  of  honor  than  that,  paid 
tlie  debt  out  of  her  own  pocket  and  thus  received  a  less  sum 
than  she  had  been  promised,  to  meet  the  loss  occasioned  by  her 
husband's  killing.  In  the  view  we  take  of  the  matter  it  was 
no  ''protection"  at  all. 

It  may  be  that  ^Irs.  Parley's  idea  that  she  ought  to  be  pro- 
tected in  keeping  her  agreement  with  Thatcher  instead  of  break- 
ing it,  was  rather  primitive ;  but  such  as  it  was,  it  was  hers.  She 
was  entitled  to  have  it,  and  it  is  not  believable  that  she  would 
have  settled  if  she  had  not  thought  it  was  the  idea  of  the  com- 
pany also.  The  record  shows  her  to  be  that  kind  of  a  woman, 
and  she  and  not  the  company  was  doing  the  obliging  when  she 
agreed  to  settle  her  lawsuit.  If  it  shall  be  said  that  by  going 
back  from  her  settlement  she  showed  herself  willing  to  break 
contracts,  too,  the  answer  must  be  the  example  she  had  just  had 
in  that  line,  from  men  who  told  her  that  they  were  her  real 
friends  and  her  only  disinterested  advisers. 

The  defendant  company  broke  its  agreement  in  this  respect. 
Mrs.  Parley,  because  she  would  not  break  her  agreement— and 
no  amount  of  typical  ''protection"  could  either  in  law  or  morals 
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compel  her  to  do  so — did  not  receive  in  settlement  the  amount 
the  company  bargained  to  pay  her,  and  the  vice  of  the  defend- 
ant's initial  repudiation  of  its  contract  penetrated  the  entire 
transaction,  and  entitled  Mrs.  Parley  to  treat  it  as  at  an  end, 
at  her  own  election.  She  did  so  elect  and  offered  to  restore  to 
the  defendant  all  she  had  taken  from  it. 

It  does  not  affect  this  conclusion  to  say  that  as  the  two  parts 
of  the  contract  have  regard  to  two  separate  things,  one  to  paying 
Mrs.  Parley  for  her  loss,  and  the  other  to  paying  a  debt  which 
the  defendant  afisumed  to  pay  in  her  stead,  therefore  the  com- 
pany may  keep  that  part  of  the  agreement  which  is  of  advantage 
to  itself  and  may  violate  the  part  which  it  deems  burdensome, 
and  send  the  other  party  forth  to  revel  in  the  luxury  of  a  law- 
suit, or,  in  legal  parlance,  remit  him  to  his  remedy  at  law.  It 
would  be  most  inequitable  to  allow  this.  The  two  parties  are  not 
equiils  in  this  respect.  To  the  defendant,  lawsuits  are  easy 
things,  old  and  familiar  acquaintances.  To  a  poor  Irish  woman 
they  are  a  burdensome  thing.  And  to  compel  her  to  indulge  in 
one,  when  her  sole  desire  is  to  keep  her  own  engagements  and 
to  expect  others  to  keep  theirs,  which  if  done  would  obviate  law- 
suits, must  be  regarded  as  an  unjust  thing.  Spealting  fof  my- 
self, it  would  be  with  extreme  reluctance  that  a  view  of  the  law 
would  be  entertained  which  could  permit  a  party  to  a  contract 
to  retain  its  benefits  and  reject  its  burdens,  with  no  alternative 
right  except  to  engage  in  all  the  uncertainties,  vexations  and  ex- 
penses of  the  litigation  to  which  the  other  party  should  be  re- 
mitted. The  defendant  company  could  have  easily  held  its 
settlement  contract  by  keeping  its  part  of  it,  and  at  a  relatively 
small  expense;  for  it  is  not  seriously  contended  now  that 
Thatcher's  claim  was  unreasonable  in  amount.  The  responsi- 
bility, therefore,  is  on  the  company  and  not  on  Mrs.  Parley.  In 
receding  from  her  part  of  the  agreement  she  was  only  entering  on 
a  path  to  which  she  was  invited  by  her  adversary,  who  had 
opened  the  way  for  her.  If  this  case  goes  to  a  jurj''  it  will  be 
because  the  defendant  company  sent  it  there. 

When  the  defendant  repudiated  its  contract  to  ''protect"  her. 
within  the  intendment  of  that  word  as  we  find  it,  it  was  Mrs. 
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Farley's  right  to  declare  the  agreement  as  a  totality  at  an  end, 
to  tender  back  the  money  received  by  her  on  account  of  it,  and 
stand  where  she  stood  before  it  was  made.  She  might  then  sue 
in  damages  as  for  a  breach  of  it,  or  be  remitted  to  her  original 
cause  of  action,  which  would  then  remain  wholly  unadjudicated 
and  unaffected  by  a  settlement  which  had  failed  through  no 
fault  of  hers,  but  through  the  sole  fault  of  the  other  party  to  it. 

Mrs.  Farley  has  elected,  seasonably,  to  take  the  latter  alter- 
native. 

When,  because  the  defendant  had  repudiated  an  integral  part 
of  the  settlement  agreement,  the  plaintiff  chose  to  end  the  whole 
of  it  and  offered  to  put  the  other  party  in  statu  quo  ante,  the 
rescission  of  it  was  a  fact  accomplished — accomplished  by  the 
parties  themselves,  as  their  right  was — and  no  duty  remained 
to  the  court  in  that  respect,  but  upon  the  prayer  of  the  plaintiff 
to  make  a  judicial  finding  and  declaration  of  the  already  right- 
fully accomplished  result.  The  prayer  of  the  petition  is  broad 
enough  to  allow  this  to  be  done. 

Our  conclusion  is  that  the  trial  court  should  have  done  this 
and  sent  the  case,  thus  stripped  of  its  impotent  settlement  agree- 
ment, to  a  jury  for  determination  upon  the  first  cause  of  action 
in  the  petition. 

Because  this  was  not  done,  the  judgment  complained  of  is 
reversed  and  the  cause  is  remanded  to  the  court  of  common  pleas 
for  further  proceedings,  in  accordance  with  law. 

Having  made  this  disposition  of  the  petition  in  error,  the  ap- 
peal in  the  same  case  is  dismissed. 

WiNCH^  J.,  and  Meals,  J.,  concur. 
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CLAM  TO  PART  OP  STR££T  BY  PRESCRIPTION. 

Court  of  Appeals  for  Hamilton  County. 

Clara  Hermann  v.  Joseph  Spitzmiller  et  al. 

Decided,   June   25,   1914. 

Adverse  Possession — Policy  of  the  Law  With  Reference  to  Prescriptive 
Title  to  Land  Dedicated  for  Street  Purposes — Character  of  the  Im- 
provements Which  Will  Create  Estoppel  Against  the  Public. 

1.  The  decisions  of  the  Ohio  Supreme  Court  show  a  tendency  to  re- 

quire a  private  person,  claiming  through  adverse  possession  title  to 
land  which  originally  belonged  to  the  public  for  street  purposes, 
to  base  his  claim  on  estoppel  rather  than  the  statute  of  limitations, 
and  recognition  will  hardly  be  given  to  a  claim  by  prescription  un- 
less in  regard  to  land  upon  which  valuable  improvements  have 
been  erected. 

2,  Where  the  grade  of  an  unimproved  street  was  such  that  it  could 

not  be  used  by  vehicles  until  improved,  the  inclosure  by  an  abutting 
owner  of  a  part  of  the  dedicated  strip  by  a  fence  for  a  period  of 
less  than  twenty-one  years  does  not  aiford  ground  for  enjoining  its 
improvement  on  a  claim  of  title  by  adverse  possession. 

Ellis  B.  Gregg  and  J.  T.  RhynOy  for  plaintiff. 
Walter  M.  ScJioenle  and  Dennis  J.  Ryan,  City  Solicitors,  and 
Gideon  C.  Wihon  and  John  0.  Eckert.  contra. 

Jones  (Oliver  B.),  J. 

This  action  was  brought  by  the  plaintiff  for  the  purpose  of  en- 
joining certain  grading  that  was  being  done  upon  a  strip  of  land 
25  feet  wide  by  about  70  feet  long,  which  is  the  east  end  of  an 
unnamed  street,  along  the  north  section  line  as  shown  on  the  plat 
of  James  H.  Oliver's  subdivision  of  St.  Peter's,  Lick  Run,  Section 
31,  Town.  3,  Fractional  Range  2  of  the  Miami  Purchase,  as  re- 
corded in  plat  book  1,  page  254. 

The  action  was  originally  brought  against  Joseph  Spitzmiller, 
a  contractor  who  was  doing  the  work  of  grading,  and  Jennie 
Wahl,  who  owned  the  property  east  of  plaintiff's  property  and 
who  had  been  granted  permission  by  the  city  of  Cincinnati  to 
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grade  said  part  of  said  street  by  private  contract,  on  behalf  of 
the  city  and  under  the  direction  of  the  city  authorities.  The 
city  of  Cincinnati  was  afterwards  made  a  party,  and  claimed  in 
its  answer  and  cross-petition  that  the  strip  of  land  described  in 
plaintiff's  petition  is  a  public  street  and  forms  a  part  of  what 
is  known  as  Fairmount  avenue,  and  asked  for  a  permanent  in- 
junction against  plaintiff  from  interfering  with  its  use  and  en- 
jo3rment  as  a  public  street. 

At  the  time  of  the  record  of  Oliver's  subdivision  the  territory 
comprised  in  the  plat  was  not  within  the  city  of  Cincinnati.  The 
plat  was  made,  signed,  acknowledged  and  recorded  in  accordance 
with  the  terms  of  the  act  of  March  3,  1831  (29  0.  L.,  350),  as 
found  in  Swan's  Statutes  of  1854,  at  pages  948-9.  And  under 
Section  8  of  that  act,  now  General  Code,  3589,  the  recording  of 
this  plat  made  the  strip  of  land  shown  along  the  north  line 
thereof  a  public  street  and  vested  the  title  in  fee  simple  in  the 
county  for  public  use  as  such.  After  the  annexation  of  this  ter- 
ritory to  the  city  of  Cincinnati,  the  platting  commission  of  the 
city  (under  the  platting  commission  act  of  1871,  68  O.  L.,  36, 
afterwards  R.  S.,  2626  and  2639),  by  resolution  of  May  27, 1875, 
adopted  a  plat  of  the  territory  of  which  this  subdivision  was  a 
part,  showing  this  strip  25  feet  wide  as  a  dedicated  and  accepted 
street  of  said  city,  and  showing  as  located  and  recommended  for 
street  purposes  a  strip  30  feet  wide  along  its  north  line,  and  five 
feet  wide  along  its  south  line — which  three  strips  taken  together 
would  make  a  street  60  feet  in  width  known  as  Fairmount  av- 
enue. The  strip  30  feet  wide  along  the  north  line  was  afterwards 
dedicated  by  the  will  of  Robert  W.  Orr,  found  in  will  book  86, 
page  384,  which  together  made  a  dedicated  street  55  feet  in 
width,  with  five  additional  feet  on  the  south  recommended  by  the 
platting  commission  but  not  yet  dedicated. 

Plaintiff  holds  the  title  to  lots  in  J.  H.  Oliver's  subdivision 
which  abut  upon  the  south  line  of  this  25  foot  street  under  deeds 
which  describe  the  property  by  lot  numbers  and  refer  to  the 
recorded  plat.  The  description  of  the  property  in  these  deeds 
does  not  embrace,  by  metes  and  bounds  or  otherwise,  the  tract 
of  land  as  to  which  she  seeks  an  injunction,  and  she  does  not 
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claim  title  under  any  deed,  but  daims  to  be  the  owner  of  that 
tract  of  land  by  adverse  possession. 

There  is,  therefore,  no  question  but  that  the  tract  of  land  in 
dispute  was  part  of  a  regularly  dedicated  street  by  statutory 
dedication,  and  that  the  title  to  same  which  originally  vested  in 
the  county  became  vested  in  the  city  by  the  annexation  of  the 
territory  embracing  this  subdivision,  as  a  public  street.  The 
provision  of  law  now  found  in  Section  3723,  General  Code,  did 
not  require  an  acceptance  by  ordinance  of  this  particular  street, 
as  that  section  is  made  for  the  protection  of  the  city  against  lia- 
bility for  care  and  maintenance  of  the  street  rather  than  for 
the  perfection  of  its  title,  and  the  action  of  the  platting  com- 
mission under  the  law  in  force  at  that  time  would  constitute  a 
complete  acceptance  of  the  street  if  a  specific  acceptance  were 
required. 

The  question  presented  to  the  court  is,  whether  the  city  has  lost 
that  title  and  the  plaintiff  has  acquired  title  to  this  tract  by  ad- 
verse possession. 

It  is  well  settled  in  Ohio  that  an  abutting  property  owner  can 
acquire  no  right  in  a  public  highway  by  encroachment  or  occu- 
pation however  long  continued,  where  such  encroachment  or 
occupation  is  of  a  temporary  character,  such  as  fences,  walls, 
shrubbery,  etc.,  and  is  upon  that  part  of  the  street  not  then  re- 
quired for  public  use.  Lane  v.  Kennedy,  13  0.  S.,  42 ;  McClellan 
V.  Miller,  28  0.  S.,  488 ;  Ry.  v.  Commissioner,  31  0.  S.,  338 ;  Ry. 
V.  Commissioner,  35  0.  S.,  1 ;  Ry,  v.  Elyria,  69  0.  S.,  414. 

The  doctrine  that  adverse  possession  of  a  public  highway  can 
be  established  alone  by  fencing  it  in  is  not  sustained  by  the  late 
Ohio  decisions.  The  tendency  of  the  Supreme  Court  decisions 
seems  to  be  to  place  the  right  of  the  private  person  to  claim 
land  belonging  originally  to  the  public  for  street  purposes  upon 
the  ground  of  equitable  estoppel  rather  than  that  of  the  statute 
of  limitations  and  to  refuse  to  recognize  any  claim  of  right  by 
adverse  possession  unless  accompanied  with  the  erection  of  valu- 
able improvements  upon  the  land.  Elster  v.  Springfield,  49 
0.  S.,  at  98. 

The  subject  has  been  quite  thoroughly  examined  and  the  de- 
cisions of  this  state  considered  in  Heddleston,  Supervisor,  v. 
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Hendricks,  52  0.  S.,  460,  the  third  syllabus  of  which  is  as  fol- 
lows: 

*'The  right  of  an  adjacent  landowner  to  inclose  by  a  fence, 
however  constructed,  a  portion  of  a  public  highway,  can  not  be 
acquired  by  adverse  possession,  however  long  continued." 

And  Minshall,  J.,  in  the  opinion  of  the  court,  at  page  465, 
used  the  following  language : 

''The  general  rule  is  that  the  statute  of  limitations  does  not 
apply  as  a  bar  to  the  rights  of  the  public  unless  expressly 
named  in  the  statute;  for  the  reason  that  the  same  active  vigi- 
lance can  not  be  expected  of  it,  as  is  known  to  characterize  that 
of  a  private  person,  always  jealous  of  his  rights  and  prompt 
to  repel  any  invasion  of  them," 

following  this  with  a  discussion  of  Ohio  cases,  and  then  saying : 

**More  recent  cases  place  the  right  of  the  public  as  against 
encroachments  on  its  highways,  however  long  continued,  on  the 
ground  that  they  are  public  nuisances,  in  favor  of  which  the 
statute  of  limitations  does  not  run." 

And  refers  to  Section  6921,  Revised  Statutes,  now  found  in 
Section  13421,  General  Code,  which  imposes  a  penalty  on  who- 
ever obstructs  or  incumbers  by  fences,  buildings,  etc.,  a  public 
street  or  alley  in  a  municipal  corporation. 

A  good  discussion  of  the  law  in  regard  to  adverse  possession 
of  a  public  highway  by  fencing,  is  found  in  the  decision  of  the 
superior  court,  general  term,  in  the  case  of  Winslow  v.  Cin- 
cinnati,  6  N.  P.,  47. 

There  is  some  conflict  in  the  decisions  of  the  circuit  court  in 
regard  to  this  question  of  adverse  possession  of  a  street,  but 
this  conflict  is  not  serious  when  the  facts  of  each  case  are  con- 
sidered, and  it  is  not  necessary  nor  have  we  space  to  discuss  all 
of  the  cases  or  attempt  to  point  out  wherein  they  differ  or  how 
they  may  be  reconciled. 

Plaintiff  relies  upon  the  case  of  Mott  v.  Toledo,  17  C.  C,  472, 
where  the  facts  justified  the  decision.  The  owners  of  the  land 
dedicated  a  certain  street  by  plat  dated  February  20,  1866,  duly 
accepted  by  council  March  21,  1866,  but  on  October  25,  1866, 
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conveyed  by  metes  and  bounds  a  portion  of  the  land  covered  by 
such  plat,  including  part  of  the  dedicated  street,  and  under  that 
deed  possession  was  taken  and  the  land  enclosed,  and  the  prop- 
erty was  used  by  the  grantee  and  assigns  for  more  than  twenty- 
one  years  before  the  city  made  any  effort  to  improve  or  take 
possession  of  the  street.  The  court,  in  its  opinion,  on  page  483, 
said: 

•  * '  We  do  not  intend  to  decide  now  that  the  owner  of  land  who 
dedicates  it  for  street  purposes  may  himself  set  up  a  title  against 
the  public,  claiming  to  hold  by  adverse  possession,  unless  he  shall 
hold  by  such  possession  of  the  property  after  the  dedication, 
as  to  have  made  it  notice  to  the  public  and  to  the  city  that  he 
intended  to  hold  that  property  against  the  city  and  to  ignore 
and  set  aside  his  deed  of  dedication." 

Another  case  relied  upon  by  plaintiff  is  that  of  Seese  v.  Village 
of  Maumee,  7  C.C.(N.S.),  497,  where  the  effect  of  Section  4977, 
Revised  Statutes,  as  amended  in  1889,  now  Section  11220,  Gen- 
eral Code,  was  discussed.  The  facts  there  made  out  a  case  show- 
ing adverse  possession  within  the  terms  of  that  section,  and  the 
case  was  jTroperly  decided.  In  its  opinion,  the  court,  discussing 
numerous  cases,  saw  fit  to  question  the  decision  found  in  More- 
house V.  Burgot,  22  C.  C,  174,  and  Wright  v.  Oberlin,  3  C.C. 
(N.S.),  242.  We  think  this  was  unnecessary,  and  on  the  con- 
trary approve  the  doctrine  as  laid  down  in  the  cases  last  named. 

In  the  case  at  bar  we  think  the  evidence  has  failed  to  make 
out  a  case  of  adverse  possession  under  the  terms  of  Section  11220, 
General  Code.  It  appears  that  the  property  covered  by  this  sub- 
division of  which  the  street  was  a  part  was  rough  and  hilly, 
that  there  was  an  old  fence  upon  the  north  line  called  Orr's  fence, 
between  the  lands  of  Oliver  and  Orr,  and  also  a  fence  upon  the 
east  line  between  the  lands  of  Fenton  and  Oliver,  part  of  the  prop- 
erty being  now  owned  by  the  defendant,  Jennie  Wahl.  These 
fences  were  in  existence  at  the  time  of  the  subdivision  and  have 
not  been  changed  except  by  decay  and  renewal.  The  evidence 
fails  to  show  that  there  ever  was  a  complete  enclosure  of  the 
tract  owned  by  plaintiff,  and  also  shows  that  there  was  a  certain 
amount  of  passing  along  the  lines  of  Fairmount  avenue  and 
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Massasoit  avenue,  formerly  called  Orr'g  lane,  by  pedestrians 
traveling  from  Pairmount  into  Ijiek  Run.  It  shows  that  the 
property  was  practically  not  in  use,  except  for  pasturage  pur- 
poses during  certain  parts  of  the  year,  until  about  fourteen 
years  ago  when  plaintiff  built  her  dwelling-house  upon  her  lots, 
and  the  only  dominion  she  has  undertaken  to  exercise  over  this 
particular  tract  since  that  time  has  been  by  grading  and  grass- 
ing same  and  the  planting  of  one  or  two  trees  upon  it.  The 
street  was  of  a  character  that  could  not  be  traveled  conveniently 
by  vehicles  without  grading  and  improvement.  There  was  no 
necessity  on  the  part  of  the  city  to  tear  down  fences  in  advance 
of  proceedings  for  such  improvement,  as  the  only  travel  that 
could  be  had  upon  it  was  that  of  pedestrians  who  could  and  did 
use  the  streets  regardless  of  the  fences. 

The  evidence  also  shows  that  the  20-foot  street  or  alley  known 
as  Hill  street,  along  the  east  side  of  the  Oliver  subdivision,  was 
vacated  by  the  council  of  the  city  of  Cincinnati,  at  the  instance 
of  plaintiff,  and  that  in  January,  1913,  she  presented  to  council 
a  petition  and  ordinance  asking  for  the  vacation  of  the  tract  in 
question  under  the  description  of  an  **  unnamed  25-foot  alleyway 
between  High  street  and  Massasoit  avenue,  along  the  south  line 
of  Section  31,  Millcreek  township,''  which  vacation  was  not 
granted — thus  showing  a  recognition  at  that  time  of  the  exist- 
ence of  the  streets  and  ways  shown  in  the  Oliver  subdivision. 

To  bar  "rights  under  the  statute  of  limitations  the  possession 
must  be  actual,  open,  notorious,  continuous,  exclusive  and  adverse, 
shown  by  overt  acts  of  unequivocal  character  which  clearly  in- 
dicate an  assertion  of  ownership  to  the  premises  to  the  exclusion 
of  the  rights  of  the  real  owner.'*  OUl  v.  Fletcher,  74  0.  S.,  295 
fSSyl.). 

**  Adverse  possession  to  give  title  must  have  been  open,  notori- 
ous, continuous  and  adverse  for  twenty-one  years,  and  where  it 
appears  that  land,  part  of  a  dedicated  and  accepted  public  street, 
while  yet  unopened  and  unimproved,  was  fenced  in  by  an  ad- 
joining owner  for  twenty-one  years,  such  fact  is  only  one  ele- 
ment of  evidence  necessary  to  establish  his  right  to  possession, 
and  would  not  be  conclusive  to  establish  such  right.  The  ques- 
tion remains  under  what  circumstances  and  claim  the  fence  was 
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buUt  and  maintained/'    Reynolds  v.  Newton,  14  C.  C,  433,  434; 
1  Am.  &  Eng.  Enc.  (2d  Ed.),  759. 

The  plaintiflf  has  not  shown  adverse  possession  to  bring  her- 
self within  the  terms  of  Section  11220  of  the  General  Code;  even 
conceding  all  that  she  claims  from  the  evidence,  certainly  not 
for  a  period  longer  than  fourteen  years.  To  entitle  the  plaintiflf 
to  an  injunction  the  burden  is  upon  her  to  show  clearly  that  she 
is  the  owner  of  the  land  claimed.  In  this  we  think  she  had  failed. 
In  our  opinion  the  evidence  shows  that  the  city  is  entitled  to 
improve  this  street  directly  or  by  means  of  a  permit  granted 
to  any  interested  property  owner,  as  it  may  see  fit. 

The  petition  of  plaintiflf  will  therefore  be  dismissed  and  a  de- 
cree will  be  entered  enjoining  her  from  interfering  with  the  city 
in  the  possession  of  this  land. 

Jones  (E.  H.),  J.,  concurs;  Swing,  J.,  dissents. 


Swing,  J.,  dissenting. 

I  can  not  agree  with  the  decision  of  a  majority  of  the  court. 
I  have  no  contention  about  the  law  as  announced  in  the  decision, 
but  the  facts  of  the  case,  in  my  judgment,  do  not  fit  the  law  as 
laid  down.  This  is  not  an  encroachment  on  a  part  of  the  street, 
but  for  more  than  fifty  years  the  public  has  been  excluded  from 
any  portion  of  the  street  and  the  plaintiflf  and  her  predecessors 
in  title  have  for  more  than  fifty  years  enjoyed  the  adverse,  con- 
tinuous and  exclusive  possession  of  the  street,  and  under  such 
conditions  the  plaintiflf  has  acquired  a  good  title  as  against  the 
public  and  everybody  else. 
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RIGHTS  UNDER  A  PRIVILEGE  OF  DRRXING  FOR  OIL. 

Circuit  Court  of  Wood  County. 

Albert  J.  Steele  v.  Ohio  Oil  Company. 

Decided,  May  3,  1912. 

Alienations  of  Reprehensible  Conduct — 2fot  Ground  for  A3rmaiive 
Relief,  When—Right  to  Drill  for  Oil— Not  Affected  by  Alleged  Mem- 
bership in  an  Oil  Trust, 

An  allegation  that  the  defendant  is  a  member  of  an  unlawful  conspiracy 
in  restraint  of  trade,  designed  to  create  and  perpetuate  a  monopoly 
in  the  business  of  producing,  transporting  and  manufacturing  pe- 
troleum and  its  products,  is  not  ground  for  quieting  the  title  of 
plaintiff  in  certain  land  on  which  the  defendant  claims  the  right  to 
drill  for  oil. 

Geo.  H.  Phelps  and  Silas  E,  Hurin,  for  plaintiff  in  error. 
J.  W.  Schaufelberger  and  F,  P.  Riegel,  contra. 

RiCHABDS,  J. ;  WiLDMAN,  J.,  and  KiNKADE,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Wood  County. 

In  the  court  of  common  pleas,  Albert  J.  Steele  sued  for  the  pur- 
pose of  restraining  the  defendant  from  drilling  oil  wells  upon 
a  forty-acre  tract  of  land  owned  by  him  in  this  county,  and  asked 
to  have  his  title  quieted  against  any  claim  made  by  the  defend- 
ant. Subsequently  he  filed  a  second  amended  petition  in  which 
he  set  up  additional  grounds  for  an  injunction.  The  additional 
grounds  alleged  were,  in  a  general  way,  that  the  defendant  is  a 
member  of  and  acting  in  furtherance  of  an  unlawful  and  fraudu- 
lent conspiracy  in  restraint  of  trade  designed  to  create  and  per- 
petuate a  monopoly  in  the  business  of  producing,  transporting 
and  manufacturing  petroleum  and  its  products  in  violation  of 
the  statutes  of  Ohio.  The  pleading  contained  other  analogous 
allegations  in  further  statement  of  the  details  of  such  claim  of 
unlawful  trust  and  conspiracy,  but  the  pleading  does  not  con- 
tain any  averment  that  such  alleged  combination  and  conspiracy 
had  anything  to  do  with  the  oil  lease  referred  to  in  plaintiff's 
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pleadings  or  that  said  lease  was  entered  into  in  furtherance  of 
the  claimed  conspiracy. 

Thereafter,  upon  motion,  all  of  these  aUegations  contained  in 
this  pleading  which  relate  to  the  claim  of  unlawful  and  fraudu- 
lent conspiracy  were  stricken  from  the  pleading  by  order  of  the 
court  of  common  pleas.  At  a  later  date,  to-wit,  on  September 
26th,  1911,  the  journal  entry  recites  that  the  parties 
came  with  their  attorneys  and  by  consent  in  open  court 
the  plaintifiE  is  permitted  to  withdraw  all  pleadings  filed  by  him 
in  the  case  subsequent  to  the  original  petition.  The  issues  were 
then  made  up  and  the  case  tried  upon  the  original  petition  and 
answer  thereto,  which  averred  a  right  to  operate  the  lands  for 
oil  by  reason  of  certain  facts  set  forth  in  the  answer,  and  a  re- 
ply filed  by  the  plaintiff  which  denied  the  right  claimed  by  the 
defendant  company  by  reason  of  the  claim  that  such  right  was 
barred  by  the  statute  of  limitations. 

Upon  the  trial  in  the  court  of  common  pleas  the  issues  were 
found  for  the  defendant,  the  Ohio  Oil  Company.  The  plaintiff 
thereupon  filed  a  petition  in  error  in  this  court,  in  which  he  as- 
signs as  his  only  ground  of  error  that  the  court  erred  in  sas- 
taining  the  motion  of  the  defendant  to  strike  from  the  second 
amended  petition  the  matter  constituting  the  plaintiff's  principal 
ground  of  action.  No  bill  of  exceptions  was  taken  and  the  plaint- 
iff does  not  contend  any  error  was  committed  by  the  court  ex- 
cept in  the  one  particular  mentioned. 

The  state  of  the  record  is  such  in  this  case,  that  we  are  unable 
to  see  that  the  error  upon  which  reliance  is  placed,  arises.  The 
plaintiff  by  leave  of  court  voluntarily  withdrew  his  pleading, 
which  had,  as  he  claims,  been  emasculated  by  order  of  the  court, 
and  the  only  issue  submitted  to  the  trial  court,  and  upon  which 
this  judgment  was  based,  was  the  issue  made  by  the  pleadings 
remaining  in  the  case,  viz.,  the  original  petition,  the  amended 
answer  thereto,  and  the  reply.  None  of  these  pleadings  con- 
tained any  of  the  averments  which  it  is  contended  were  erro- 
neously ordered  to  be  stricken  out. 

Under  such  circumstances  error  can  not  be  predicated  upon 
the  action  of  the  oourt  in  striking  from  the  second  amended  peti- 
tion the  allegations  to  which  reference  has  been  made.    If  any 
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error  was  committed  in  that  respect,  it  was  waived  by  a  voluntary 
withdrawal  of  the  pleading  upon  leave  of  the  court.  We  have, 
however,  examined  the  question  sought  to  be  made  because  of 
its  importance  and  of  the  attempt  to  present  it  upon  the  record. 
If  the  question  were  fairly  before  us  we  would  be  constrained  to 
hold  that  the  court  of  common  pleas  committed  no  error  in  order- 
ing the  matter,  which  avers  that  the  Ohio  Oil  Company  was  a 
party  to  an  unlawful  conspiracy  in  restraint  of  trade,  stricken 
from  the  second  amended  petition. 

The  question  was  before  this  court  two  or  three  years  ago  in 
Sandusky  county  in  the  case  of  Herbrand  Company  v.  Belief  on- 
taine  Bridge  cC*  Iran  Company,  an  unreported  case.  In  that 
ease  the  court  of  common  pleas  had  held  that  the  fact,  if  it  was 
&  fact,  that  the  Bellefontaine  Bridge  &  Iron  Co.  was  a  member 
of  an  unlawful  trust  and  combination  called  **the  bridge  trust,'* 
did  not  prevent  its  recovering  upon  a  conti'act  for  furnishing  the 
Herbrand  Co.  certain  building  material  for  a.  structure  being 
erected  by  the  latter  company  in  the  city  of  Fremont.  We  see 
no  reason  to  differ  with  the  holding  thus  made.  If  a  plaintiff 
were  a  member  of  a  gang  of  highwaymen,  such  plaintiff  would 
not  thereby  be  deprived  from  recovering  in  a  court  of  law  upon 
a  contract  having  no  relation  to  his  criminal  membership  in 
such  organization.  In  analogy  to  this  principle  we  cite  Kinner 
V.  L.  .V.  fJc  M.  S.  Ry,  Co.,  69  0.  S.,  339,  in  which  the  familiar  rule 
is  announced  that  the  plaintiff  when  he  comes  into  a  court  of 
equity  must  come  with  clean  hands,  requires  only  that  the 
plaintiff  must  not  be  guilty  of  reprehensible  conduct  with  re- 
spect to  the  subject-matter  of  his  suit.  This  principle  is  one 
of  universal  application  and  has  been  followed  in  Hol- 
land Stock  Remedy  Co,  v.  Indepcndeni  Chemical  Co,,  17  Ohio 
Dec,  207,  and  in  many  other  cases. 

It  is  insisted  in  argument  that  the  plaintiff  is  not  entitled  to 
prosecute  error  for  the  reason  that  no  exception  was  lodged  to 
the  final  judgment  of  the  trial  court,  but  no  exception  need  be 
taken  to  a  final  judgment.  See  Commercial  Bank  v.  Bucking- 
ham. 12  0.  S.,  402. 

.  Pinding  no.  prejudicial  error  the- judgn^ent  of  the  court  of 
common  pleas  wlH- be  affirined, : 
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AS  TO  OWNERSHIP  OF  PROCEEDS  OF  A  POLICY  OF 
UFE  INSURANCE. 

Court  of  Appeals  for  Hamilton  County. 

Henry  Schl.\chter,  Administrator,  etc.,  op  Mary  Teepen,  De- 
ceased, V.  Al.  H.  Teepen.* 

Decided,  June,  1915. 

Wills^Determination  as  to  Ownership  of  the  Proceeds  of  a  Policy  of 
Life  Insurance  of  Husband— Bequeathed  hy  Wife  to  Husband. 

A  bequest  by  a  wife  of  all  her  property  both  real  and  personal  to  her 
husband,  includes  a  policy  of  insurance  on  the  life  of  her  husband 
(who  was  still  living),  made  payable  to  her,  her  executors,  ad- 
ministrators and  assigns. 

Clore  &  Clayton,  for  plaintiff  in  error. 
Charles  M.  Leslie,  contra. 

Jones  (Oliver  B.),  J.;  Jones  (E.  H.),  J.,  and  Gorman,  J., 
concur. 

The  insurance  policy,  the  proceeds  of  which  is  in  controversy 
here,  was  written  on  the  life  of  Herman  Teepen,  and  made  pay- 
able to  Mary  Teepen,  his  wife,  *'her  executors,  administrators 
or  assigns."  Mary  Teepen  died  in  1898,  leaving  a  last  will  in 
which  the  material  clause  was  as  follows : 

*  *  Second :  Subject  to  the  payment  of  my  debts,  should  there 
be  any,  I  give,  devise  and  bequeath  all  my  property,  both  real 
and  personal  of  which  I  may  die  seized,  to  my  husband,  Herman 
Teepen,  to  him  and  his  heirs  forever.'' 

Herman  Teepen  was  appointed  executor,  and  duly  elected 
to  take  under  this  will.  He  settled  the  estate  and  filed  his  final 
account.  Nothing  was  done  by  him  in  this  administration  or 
account  in  regard  to  this  insurance  policy.  After  the  death  of 
Herman  Teepen  in  1911,  the  plaintiff  in  error  was  appointed 
administrator  de  honis  nan  with  the  will  annexed  of  Mary  Tee- 

■■  I.I  ■  ■'    I  I J  I^^M^ 

^Affirming,  Teepen  v.  Bohlaohter^  18  N,P.(N.B.), — . 
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pen,  and  collected  and  now  holds  the  proceeds  of  such  insurance. 
Defendant  in  error  was  appointed  administrator  of  Hermjm 
Teepen  and  filed  a  claim  on  behalf  of  his  estate  with  said  admin- 
istrator de  bonis  non  of  Mary  Teepen  by  virtue  of  the  clause  in 
her  will  above  quoted,  and  demanded  payment  to  him  of  the  pro- 
ceeds of  said  insurance,  which  being  refused  this  action  was 
})rought  in  the  court  below. 

A  demurrer  to  the  petition  was  overruled.  An  answer  was 
then  filed  which  alleged  that  Herman  Teepen  procured  said  in- 
surance with  the  intention  of  himself  and  of  his  wife  to  make 
provision  for  his  wife  and  children,  and  to  make  its  proceeds 
her  separate  estate  if  she  survived  him,  and  if  not,  such  proceeds 
would  go  to  and  become  the  property  of  their  children  to  be  ex- 
clusively for  their  benefit;  that  such  insurance  was  taken  out 
in  contemplation  of  Section  0898,  General  Code,  for  the  purpose 
of  creating  a  fund  and  separate  estate  for  said  wife  and  chil- 
dren independent  of  said  Herman  Teepen  and  his  creditors,  and 
that  it  was  not  the  intention  of  ^fery  Teepen  by  her  will  to  in- 
vest any  estate  or  interest  in  the  proceeds  of  said  insurance  in 
her  husband  because  it  could  not  be  collected  until  after  her 
death.    A  demurrer  to  this  answer  was  sustained. 

The  question  to  be  determined  is  whether  ^lary  Teepen  had 
such  a  vested  interest  in  the  insurance  policy  that  it  would  pass 
under  the  terms  of  her  will  to  her  husband,  or  whether  by  virtue 
of  Section  9398,  General  Code,  it  was  limited  to  her  children. 

There  is  no  question  but  that  the  words  of  Mary  Teepen 's  will 
are  sufficiently  broad  to  include  every  interest  in  property  vested 
in  her  at  the  time  of  her  decease.  As  the  beneficiary  named  in 
the  policy  sht-  obtained  a  vested  interest  in  it  the  moment  it  was 
issued,  and  it  continued  to  be  her  property  up  to  the  time  of  her 
decease.  Bliss  on  Life  Insurance  (2d  Ed.),  Section  318;  Man- 
hattan  Life  Ins.  Co.  v.  Smith,  44  0.  S.,  156,  163 ;  U.  8.  Life  Ins. 
Co.  V.  Buxon,  62  0.  S.,  385,  390;  Washington  Central  Bk,  v. 
Home,  128  [J.  S.,  195;  Marsh  v.  Legion  of  Honor,  149  Mass.,  512, 
515. 

After  her  death,  as  it  was  written  to  her  and  '*  her  executors, 
administrators  or  assigns,''  her  executor  became  the  owner  for 
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the  purpose  of  administration  under  the  terms  of  her  will.  The 
fact  that  it  had  not  then  matured  and  that  under  the  will  it 
passed  to  her  husband  who  was  himself  the  insured,  can  make 
no  difference.  It  would  become  his  property  for  the  benefit  of 
his  estate.  Nor  was  it  necessary  for  him  as  executor  of  her  esn 
tate  to  make  a  formal  assignment  of  the  policy  to  himself  in  the 
settlement  of  her  estate,  although  that  might  have  propertly 
been  done. 

It  is  true  that  under  the  terms  of  Sections  9398  and  9399, 
General  CoJe,  this  policy  might  have  been  made  payable  to  and 
written  for  the  benefit  of  the  wife  and  children,  instead  of,  as 
it  was,  to  her  and  her  executors,  administrators  or  assigns.  In 
that  event,  it  would  have  gone  to  the  children  after  her  death. 
Or,  she  might  have  bequeathed  it  by  her  will  to  her  children  in- 
stead of  to  her  husband.  Either  plan  would  have  accomplished 
the  intention  .for  which  plaintiff  in  error  contends.  But  the 
policy  was  not  solely  to  her,  but  to  her  *'and  her  executors,''  etc., 
and  giving  the  broadest  construction  possible  to  the  sections  of 
the  statute  relied  upon,  they  would  not  prevent  her  disposition 
of  it  by  her  will. 

The  history  of  the  legislation  now  embodied  in  these  sections 
shows  that  it  was  enacted  before  the  married  woman's  enabling 
act,  for  the  purpose  of  permitting  insurance  for  the  separate  es- 
tate of  a  married  woman  for  her  benefit  and  that  of  her  children, 
free  from  the  debts  of  her  husband. 

It  is  not  necessary  to  say  more  as  the  questions  involved  have 
been  fully  considered  in  the  opinion  of  the  court  below. 

The  judgment  is  affirmed. 
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INTEREST  OF  TRIAL  JUDGE  IN  THE  DECREE  ENTERED. 

Court  of  Appeals  for  Ashland  County. 

The  Ashland  Bank  &  Savings  Company  and  Jacob  Friedline 
V.  Joseph  W.  Houseman. 

Decided.  1915. 

DUqualification  of  Judge — Not  Brought  About  by  HU  Interest  in  the 
Judgment  to  be  Enter ed.  When — Judgment  and  Decree  of  Fore- 
closure where  Entered  by  Default — Not  Open  to  Collateral  Attack 
by  Interest  of  the  Judge  in  the  Issue — Causes  for  which  a  Judge 
may  be  Disqualified, 

1.  A  default  judgment  taken  on  pron[iissory  notes  and  for  the  fore- 

closure of  the  n[iortgage  securing  the  same,  entered  by  a  judge  who 
is  interested  in  the  cause  or  matter  pending  as  stockholder  in 
plaintifF  company,  if  the  proceedings  are  all  regular,  is  not  void 
and  can  not  be  collaterally  attacked. 

2.  The  causes  provided  in  the  statute  are  the  only  ones  disqualifying 

a  judge  in  the  trial  of  a  cause  or  matter  pending  in  his  court.  The 
clause  "or  is  otherwise  disqualified  to  sit  in  such  cause  or  matter" 
brings  into  the  statute  all  the  common  law  causes  for  which  a 
judge  may  be  disqualified,  in  addition  to  those  enumerated  In  the 
statute,  and  the  statutory  remedy  of  filing  an  affidavit  of  prejudice 
applies  to  all  of  them. 

Error  to  the  Court  of  Common  Pleas  of  Ashland  County. 
MyTcrantz  &  Patterson  and  Semple  &  Sherick,  for  plaintiflf 
in  error. 

McBride  &  Wolfe  and  C.  P.  "Whihigler,  contra. 

Spence,  J. 

The  defendant  in  error,  Joseph  W.  Houseman,  began  this  ac- 
tion in  the  Court  of  Common  Pleas  of  Ashland  County  against 
the  plaintiffs  in  error,  the  Ashland  Bank  &  Savings  Company 
and  Jacob  Friedline,  and  for  his  cause  of  action  averring  that 
on  July  25,  1914,  the  Ashland  Bank  &  Savings  Company  took 
a  judgment  against  him  on  a  cognovit  note  for  the  amount  of 
one  thousand  dollars  and  interest,  and  caused  the  sheriff  to  levy 
upon  and  sell  certain  personal  property  for  the  payment  of  said 
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judgment ;  that  on  the  25th  day  of  July,  1914,  the  Ashland  Bank 
&  Savings  Company  began  an  action  against  him  in  the  Court 
of  Common  Pleas  of  Ashland  County,  Ohio,  asking  for  a  judg- 
ment on  certain  notes  and  a  decree  of  foreclosure  of  the  mort- 
gage securing  the  same ;  that  on  the  25th  day  of  August,  1914,  a 
judgment  for  $2,227.87  was  rendered  on  said  notes  against  the 
plaintiff  and  a  decree  of  foreclosure  was  given  on  said  mortgage. 
Then  the  petition  recites  the  sale  of  the  mortgaged  property. 

Plaintiff- further  avers  that  on  the  25th  day  of  July,  1914,  the 
Ashland  Bank  &  Savings  Company  filed  its  petition  in  the  Court 
of  Common  Pleas  of  Ashland  County,  Ohio,  against  this  plaint- 
iff asking  for  judgment  on  certain  notes  and  a  decree  of  fore- 
closure of  tlie  mortgage  securing  the  same ;  that  on  the  25th  day 
of  August,  1914,  a  judgment  for  $5,500  was  rendered  on  said 
notes  in  favor  of  the  Ashland  Bank  &  Savings  Company  and 
against  the  plaintiff  and  a  decree  of  foreclosure  was  given  of 
the  mortgage  securing  said  notes,  and  the  petition  recites  the 
sale  of  the  mortgaged  property. 

Then  follows  this  averment : 

**  Plaintiff  further  says  that  each  and  all  of  said  judgments, 
orders  and  decrees  were  taken  before  one  William  T.  Devor  who 
was  the  common  pleas  judge  holding  court  in  Ashland  county, 
Ohio,  at  each  of  the  several  times  at  which  said  decrees  were 
rendered  and  given,  and  that  the  said  William  T.  Devor,  judge 
as  aforesaid  at  the  time  of  rendering  each  and  all  of  said  judg- 
ments decrees  and  orders,  was  wholly  and  completely  disquali- 
fied to  render  said  judgments  for  the  reason  that  said  Devor  was 
at  and  prior  to  and  ever  since  has  been  a  stockholder  of  the  Ash- 
land Bank  &  Savings  Company  and  was  financially  interested 
in  the  result  of  said  judgment  and  as  such  judge  willfully  and 
without  any  authority  to  do  so  and  being  wholly  disqualified  by 
law,  rendered  said  judgments  in  each  and  every  instance  as 
aforesaid." 

Plaintiff  prays  that  each  and  all  of  said  judgments  may  be 
vacated,  set  aside  and  held  for  naught,  and  that  the  property 
sold  be  restored  to  him ;  that  an  aoeounting  may  be  made  to  him 
for  the  iiso  of  the  propoi'ty  and  be  asks  damages  in  the  sum  of 
$12,000. 
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The  Ashland  Bank  &  Savings  Company  by  answer  admits 
bringing  the  actions  as  alleged  in  the  petition  and  the  taking 
of  the  various  judgments,  orders  and  decrees  of  foreclosure  of 
mortgages  as  alleged  in  the  petition  and  the  sale  of  the  mort- 
gaged property,  and  that  William  T.  Devor  was  the  owner  of  ten 
shares  of  stock  of  the  value  of  one  hundred  dollars  each  in  the 
Ashland  Bank  &  Savings  Company  at  and  before  the  time  that 
each  of  said  judgments,  orders  and  decrees  of  foreclosure  were 
entered,  and  by  way  of  answer  says  first,  the  personal  property 
sold  for  the  payment  of  the  judgment  in  the  first  action  set  up 
in  the  petition  was  sold  by  agreement  between  Joseph  W.  House- 
man, the  Ashland  Bank  &  Trust  Company  and  the  sheriflf  who 
held  the  execution,  and  that  the  proceeds  of  the  sale  were  applied 
to  the  payment  of  the  judgment. 

As  a  third  and  fourth  defense  the  Ashland  Bank  &  Savings 
Company  sets  up  the  judgment  and  orders  of  foreclosure  in  the 
two  actions  begun  on  July  25th,  1914,  and  says  that  the  pro- 
ceedings in  these  cases  were  all  regular  and  legal  and  that  they 
are  a  bar  to  the  plaintiff's  claim. 

The  answer  further  avers  that  personal  service  of  a  summons 
in  each  of  said  cases  was  made  on  Joseph  W.  Houseman,  and  that 
he  failed  to  file  answers  or  demurrers  within  the  time  provided 
by  law  and  each  of  said  judgments  was  entered  by  default.  The 
petition  avers  that  Jacob  Friedline  claims  some  interest  in  the 
property  located  in  Ashland.  The  court  sustained  a  demurrer  to 
the  third  and  fourth  defenses  and  the  plaintiff  filed  a  reply  to 
the  second  defense. 

This  case  was  tried  on  the  petition  and  the  second  defense  of 
the  answer  and  the  reply  to  a  judge  of  the  Court  of  Common 
Pleas  of  Ashland  County,  Ohio,  who  found  in  favor  of  the  de- 
fendant on  the  first  action  set  forth  in  the  petition,  and  in  favor 
of  this  plaintiff  on  the  second  and  third  actions  set  forth  in  the 
petition  and  directed  that  the  judgments,  orders  and  decrees  set 
forth  in  said  actions  be  and  .the  same  are  set  aside,  vacated  and 
held  for  naught  for  the  reason  that  at  the  time  of  the  rendition 
of  the  same  by  one  William  T.  Devor,  then  judge  of  the  Court 
of  Common  Pleas  of  Ashland  County,  Ohio,  the  said  William  T. 
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Devor  was  a  stockholder  in  the  said  the  Ashland  Bank  &  Sav- 
ings Company. 

Counsel  for  all  parties  to  this  action  agree  that  the  only  ques- 
tion here  presented  for  the  consideration  and  determination  of 
this  court  is  whether  the  judgments,  orders  and  decrees  in  said 
actions  set  forth  in  the  petition  are  void  hecause  William  T.  De- 
vor, a  judge  of  the  Court  of  Common  Pleas  in  and  for  Ashland 
County,  Ohio,  was  a  stockholder  in  the  Ashland  Bank  &  Savings 
Company  at  the  time  he  entered  said  default  judgments,  orders 
and  decrees. 

The  question  is  made  in  this  case  by  the  court  sustaining  de- 
murrers to  the  third  and  fourth  grounds  of  the  answer  and  upon 
the  trial  and  judgment  or  finding  of  the  court.  While  the  ques- 
tion is  liere  presented  in  different  forms,  first  upon  the  court 
sustaining  the  demurrer  and  second  upon  the  trial  and  judgment 
or  finding  of  the  court,  it  all  goes  to  the  one  question :  were  the 
judgments,  orders  and  decrees  of  the  court  void  because  of  the 
interest  of  Judge  Devor  in  the  Ashland  Bank  &  Savings  Com- 
pany? 

Counsel  for  plaintiffs  in  error  contend  that  this  action  is  a 
collateral  attack  upon  the  judgments  set  forth  in  the  petition, 
that  at  most  they  could  only  be  voidable,  and  if  only  voidable 
they  can  not  be  collaterally  attacked,  which  is  clearly  the  law. 
Counsel  for  defendant  in  error  contend  that  the  judgments  are 
absolutely  void  and  can  be  collaterally  attacked,  which  conten- 
tion is  true  if  the  judgments  are  void  and  not  merely  voidable. 

Counsel  for  Houseman  earnestly  contend  that  the  question  of 
the  right  of  an  interested  judge  to  enter  judgment  in  a  cause  in 
which  he  is  interested,  has  been  determined  by  the  Supreme 
Court  in  the  case  of  Gregory  v.  Clevelmid,  Columbtts  &  Cin^in- 
nati  RaUivay  Company,  4  Ohio  St.,  675.  In  that  case  two  of  the 
judges  of  the  court  of  common  pleas  were  stockholders  in  a 
railroad  company  which  was  seeking  to  appropriate  property 
for  a  right-of-way.  These  interested  judges  appointed  apprais- 
ers to  fix  and  determine  the  value  of  the  land  to  be  appropriated 
and  to  fix  and  determine  the  benefits  from  the  road  to  the  land 
owner;  the  court  appointing  the  appraisers  received  their  re- 
port to  which  report  Gregory  filed  a  motion  to  set  it  aside  for 
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several  reasons,  one  of  which  was  that  two  of  the  judges  of  the 
court  of  common  pleas  which  appointed  the  appraisers  or  com- 
missioners were  stockholders  in  the  railroad  company.  The 
court  refused  to  set  it  aside  but  certified  it  to  another  county  for 
hearing  by  a  judge  of  that  county,  where  the  report  was  approved 
and  confirmed  by  the  common  pleas  court,  from  which  finding 
Gregory  prosecuted  error  to  the  district  court,  which  court  re- 
versed the  finding  of  the  common  pleas  court,  and  from  the  de- 
cision of  the»  district  court  the  railroad  company  prosecuted 
error  to  the  Supreme  Court,  which  court  aflSrmed  the  judgment 
of  the  district  court. 

In  his  opinion  in  the  Gregory  case,  Kennon,  Judge,  says : 

**The  statute  confers  on  the  court,  and  upon  the  court  only,  the 
power  of  selecting  the  men  who  shall  decide  the  facts  in  the  case, 
who  determine  how  much  benefit  the  road  will  be  to  the  land- 
holder, and  how  much  damages  he  will  sustain  by  the  appropria- 
tion. There  are  few  subjects  upon  which  men  are  more  likely  to 
differ  in  opinion,  and  few  cases  in  which  an  interested  judge,  in 
the  mere  selection  of  the  commissioners,  could  (if  he  chose  to  do 
so)  more  effectually  injure  the  landholder  and  that,  too,  without 
redress,  if  his  judgment  could  not  be  reversed  without  showing 
actual  error  in  the  proceedings." 

In  his  conclusion  Judge  Kennon  says : 

*'We  think,  for  the  administration  of  justice,  the  safe  way  is, 
in  all  cases,  for  interested  judges  to  decline  acting  in  such  cases, 
and  where  it  appears  on  the  record  that  they  were  interested 
and  acted  on  questions  of  fact,  especially  when  they  were  to  se- 
lect the  jury  who  try  the  facts,  they  should  refuse  to  sit,  and 
make  known  their  interest  at  the  earliest  stage  of  the  proceed- 
ings, that  the  case  may,  under  the  statute,  be  transferred  to  an 
adjoining  county.'* 

It  is  not  stated  either  in  the  syllabus  or  the  opinion  that  the 
judgment  is  void,  but  it  was  simply  reversed  for  error.  It  will 
be  seen  that  the  facts  in  the  Gregory  case  are  entirely  different 
from  the  facts  in  the  case  at  bar,  where  Judge  Devor  only  made 
a  formal  entry  in  a  case  where  the  facts  were  determined  by 
statute  and  he  had  no  discretion  in  the  case.  Section  11281,  Gen- 
eral Code,  provides : 
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'*\Vlien  the  action  is  for  the  recovery  of  money  only  there 
must  be  endorsed  on  the  writ  the  amount  stated  in  the  precipe, 
for  which,  with  interest,  judgment  will  be  taken  if  the  defendant 
fails  to  answer.  If  the  defendant  fails  to  appear,  judgment  shall 
not  he  rendered  for  a  larger  amount  and  costs." 

Section  11383,  General  Code,  provides  for  entering  a  default 
judgment  as  follows; 

' '  In  an  action  upon  an  account,  or  written  instrument  for  the 
payment  of  money  only,  or  in  foreclosure,  judgment  may  be 
entered  at  any  time  during  the  term  after  the  defendant  is  in 
default  for  answer,  unless  for  good  cause  shown  the  court  gives 
further  time  to  answer.'* 

There  is  no  contention  that  the  proceedings  in  the  cases  set 
forth  in  the  petition  were  not  in  every  respect  regular  and  legal 
and  that  the  defendant  was  in  default  for  answers  at  the  time  the 
judgments,  orders  and  decrees  were  entered.  The  code  gave  tlie 
court  authority  to  enter  judgments,  orders  and  decrees,  and  also 
fixed  the  amount  for  which  the  default  judgments  should  be 
entered.  All  that  the  judge  could  do  was  to  make  the  formal 
entry  as  directed  by  statute.  The  only  discretion  given  to  the 
court  by  the  statute  is  on  good  cause  shown  to  give  further  time 
to  answer,  which  was  not  asked  for  in  those  cases.  In  Va7i 
Ingen  v.  Berger,  82  Ohio  St.,  255,  Spear  J.,  at  page  260,  com- 
menting on  now  Section  11283  of  the  code,  says: 

**It  would  seem  not  to  require  argument  to  show  that  the  stat- 
ute and  the  rights  of  parties  under  it  can  not  be  abridged  by  a 
rule  of  court." 

In  the  Gregory  case  Judge  Kennon  quoted  the  old  English 
maxim  **Xo  one  ought  to  be  a  judge  in  his  own  case."  And  also 
refers  to  the  case  of  Pearson^  v.  Atwood,  in  13  Mass.,  324,  and 
says : 

''The  plaintiff  brought  an  action  of  trespass  against  the  de- 
defendant,  for  arresting  the  plaintiff,  on  a  warrant  held  by  the 
defendant  as  constable,  that  by  the  laws  of  Massachusetts,  a 
moity  of  the  fine  went  to  the  town  in  which  the  justice  resided 
and  that  therefore  he  was  interested." 

The  court  did  not  find  it  necessary  in  the  case  to  hold  the  act 
of  the  justice  wholly  void.     This  case  is  an  authority  against 


COURT  OF  APPEALS.  3d 


1915.]  Ashland  County. 


the  contention  of  counsel  for  defendant  in  error  that  the  judg- 
ments are  wholly  void. 

In  the  case  of  Prohasco  v.  Raine,  Auditor,  50  Ohio  St.,  378, 
Burket,  Judge,  at  page  392,  says: 

*  *  A  probate  judge  acts  judicially  in  the  appointment  of  guard- 
ians and  administrators  and  receives  a  fee  for  each  appointment, 
and  yet  such  fee  does  not  disqualify  him  from  acting  in  the  prem- 
ises. A  justice  of  the  peace  acts  judicially  and  is  paid  therefor 
Vy  fees  collected  from  litigants  before  him,  and  while  his  mind 
may  be  biased  in  particular  cases,  it  can  not  be  claimed  that  he 
is  thereby  disqualified  from  discharging  his  judicial  duties.  A 
judge  who  is  a  large  tax-payer  in  his  county  or  city  is  not  there- 
by disqualified  from  sitting  in  judgment  in  cases  against  the 
county  and  city.'' 

This  conclusion  is  the  reverse  of  that  reached  by  the  court 
in  tlie  Massachusetts  case  above  referred  to. 

In  Cooley's  Constitutional  Limitations,  Fifth  Ed.,  page  511, 
the  author  says : 

**Mcre  formal  acts  necessary  to  enable  the  case  to  be  brought 
before  a  proper  tribunal  for  adjudication  an  interested  judge 
may  do." 

There  are  many  cases  holding  that  it  is  not  error  for  an  inter- 
ested judge  to  make  a  formal  entry  in  a  case.  In  County  of 
Floyd  v.  Cheny,  57  Iowa,  160  (10  N.  W.,  324),  syllabus: 

*  *  A  decree  of  foreclosure  entered  on  default  and  without  mu- 
tual consent  by  a  judge  who  was  an  attorney  for  one  of  the 
parties  in  the  transaction,  is  not  for  that  reason  void." 

Rothreck,  J.,  at  page  325  says: 

**By  Section  2685  of  the  revision  of  1860  which  was  in  force 
when  the  plaintiff's  foreclosure  was  had,  a  judge  was  disquali- 
fied from  acting  as  such  in  any  case  where  he  had  been  an  at- 
torney for  either  party  in  the  action,  unless  by  mutual  consent 
of  the  parties.  It  does  not  appear  that  Collins,  the  party  defend- 
ant, to  the  foreclosure,  appeared  in  the  action.  If  he  did  not  but 
was  in  default,  his  default  was  an  admission  of  the  cause  of  ac- 
tion and  that  something  was  due  on  the  debt  secured  by  the 
mortgage.  Under  these  circumstances  the  amount  of  the  judg- 
ment is  usually  ascertained  by  the  clerk,  and  the  decree  is  en- 
tered as  a  matter  of  form.  We  do  not  think  that  the  decree  was 
void,  presuming  as  we  may  that  it  was  entered  by  default." 
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The  amount  for  which  judgment  shall  be  entered  in  an  action 
for  money  only  in  this  state  is  fixed  by  the  code  and  the  judg- 
ment or  decree  is  entered  as  a  matter  of  form. 

The  correct  conclusion  in  this  case  will  not  be  advanced  by  a 
consideration  of  the  common  law  rules  or  by  a  review  of  the  de- 
cisions in  other  states,  as  the  matter  is  controlled  in  this  state 
by  statute  and  we  must  look  to  the  statutes  for  its  proper  solu- 
tion. 

Section  1687,  General  Code,  as  amended  Miay  8,  1913,  was  ih 
force  when  the  original  actions  were  begun,  and  provides  as 
follows : 

' '  When  a  judge  of  the  common  pleas  court  or  of  the  superior 
court  of  Cincinnati  is  interested  in  a  cause  or  matter  pending 
before  the  court  in  a  county  of  his  district,  or  is  related  to,  or 
has  a  bias  or  prejudice,  either  for  or  against,  a  part/  to  such 
matter  or  cause,  or  to  his  counsel,  or  is  otherwise  disqualified  to 
sit  in  such  cause  or  matter,  on  the  filing  of  an  affidavit  of  any 
party  to  such  cause  or  matter,  or  of  the  counsel  of  any  party,  set- 
ting forth  the  fact  of  such  interest,  bias,  prejudice  or  disquali- 
fication, the  clerk  of  the  court  shall  enter  the  fact  of  the  filing  of 
such  affidavit  on  the  trial  docket  in  such  case  and  forthwith 
notify  the  chief  justice  of  the  Supreme  Court,  who  shall  desig- 
nate and  assign  some  other  judge  to  take  his  place.  Thereupon 
the  judge  so  assigned  shall  proceed  and  try  such  matter  or 
cause. '* 

The  statute  after  stating  a  number  of  cases  for  which  a  judge 
may  be  disqualified,  contains  this  clause : 

**0r  is  otherwise  disqualified  to  sit  in  such  cause  or  matter." 

This  clause  necessarily  brings  into  the  statute  all  the  common 
law  causes  for  which  a  judge  may  be  disqualified,  in  addition  to 
those  enumerated  in  the  statute  and  applies  the  statutory' 
remedy  to  all  of  them;  that  is,  by  filing  an  affidavit  containing 
one  or  more  of  the  causes  for  disqualification  of  a  judge,  under 
the  statute  it  is  not  the  existence  of  any  of  these  causes,  but  the 
filing  of  the  affidavit  which  disqualifies  the  judge.  If  the  re- 
lief provided  by  statute  is  not  sufficiently  broad  to  cover  all 
oases  that  may  arise,  the  remedy  is  with  the  Legislature  and  not 
with  the  courts. 
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In  Patterson  v.  Police  Court,  123  Cal.,  453  (56  Pac,  105),  the 
court  say : 

'*The  causes  enumerated  by  Code  Civil  Proc,  Sec.  170,  as 
amended  in  1897,  are  the  only  ones  disqualifjdng  a  judge.*' 

In  State  v.  Moore,  121  Mo.,  514  (26  S.  W.,  345),  it  is  said : 

'  *  The  only  way  by  which  a  judge  may  be  disqualified  from  sit- 
ting in  the  trial  of  a  cause  is  by  the  reason  of  the  existence  of 
some  one  or  more  of  the  causes  mentioned  by  Section  4174,  Re- 
vised Statutes  1889,  and  by  a  compliance  with  the  provisions.'' 

In  Probasco  v.  Raine,  Auditor,  50  Ohio  St.,  378,  Burket, 
Judge,  at  page  392  says: 

**  Almost  every  officer  in  this  state  is  more  or  less  directly  or 
indirectly  interested  in  the  result  of  the  duties  by  him  per- 
formed, whether  ministerial  or  judicial,  but  such  interest  does 
not  disqualify  him  from  performing  his  official  duties,  unless 
the  Legislature  has  by  statute  so  provided." 

It  is  argued  by  counsel  for  defendant  in  error  that  Houseman 
did  not  know  of  the  existence  of  the  cause  at  the  time  the  judg- 
ments and  decrees  were  entered.  We  have  failed  to  find  any 
such  an  allegation  in  the  petition,  or  any  such  evidence  in  the 
record,  as  he  was  not  called  as  a  witness.  Judge  Devor  was  one 
of  the  regular  judges  in  that  judicial  district,  holding  court  in 
Ashland  county,  and  from  anything  that  appears  in  the  record 
Houseman  knew  at  and  before  the  judgments  and  decrees  were 
entered  that  Judge  Devor  was  a  stockholder  in  the  Ashland 
Bank  &  Savings  Company. 

It  is  our  conclusion  that  all  the  judgments,  orders  and  decrees 
in  the  cases  set  forth  in  the  petition  are  not  void,  and  can  not  be 
collaterally  attacked,  as  in  this  proceeding;  that  the  remedy  pro- 
vided by  statute  in  case  of  a  judge,  who  is  interested  in  a  cause 
or  matter  pending  before  the  court  in  one  of  the  counties  of  his 
district,  is  exclusive  and  must  be  followed  or  it  is  waived  by  the 
parties. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  final  judgment  rendered  for  plaintiff  in  error. 

Shields,  J.,  and  Powell,  J.,  concur. 
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UBEL  or  A  JUDGE  TOUCHINC  PROCEBOINCS  WHICH  HAV£ 
BEEN  TERMINATED. 

Court  of  Appeals  for  Hamilton  County. 

John  ^1.  Dugan  v.  State  of  Ohio  et  al.    . 

Decided,  November  22,  1915. 

Contempt — Punishment  for.  Can  Not  be  Based  on  Defamatory  Com- 
mrents  Regarding  the  Court,  When  Libel  Does  Not  Constitute  Con- 
tempt, 

A  libelous  attack  upon  a  judge  can  not  be  made  the  basis  of  a  charge 
of  contempt,  unless  it  has  a  tendency  to  impede  or  hinder  the 
court  in  the  administration  of  justice  by  having  reference  to  the 
action  or  conduct  of  the  judge  in  a  pending  case  or  proceeding. 

Charles  L.  Swain  and  Pognc,  lloffheimer  &  Pogue,  for  plaint- 
iff in  error. 
Hosea  <£'  Knight,  contra. 

Bt  the  Court  (Edward  H.  Jones,  Frank  M.  Qorman  and 
Oliver  B.  Jones,  JJ.). 

This  is  a  proceeding  in  error  to  the  judgment  of  the  Superior 
Court  of  Cincinnati  imposing  a  sentence  of  fine  and  imprison- 
ment upon  the  plaintiff  in  error,  John  M.  Dugan,  under  a  charge 
of  conteml)t. 

The  facts  briefly  stated  are  as  follows: 

On  October  31,  1914,  the  Juvenile  Protective  Association,  by 
its  president,  Frank  11.  Nelson,  brought  an  action  for  injunction 
and  damages  in  the  Superior  Court  of  Cincinnati  against  ]VIil- 
lard  F.  Roebling,  who  at  that  time  was  a  candidate  for  the  oflSce 
of  judge  of  the  court  of  domestic  relations.  The  Juvenile  Pro- 
tective Association,  whose  object  is  indicated  by  its  name  and 
whose  purposes  were  closely  allied  with  the  duties  and  functions 
of  the  court  of  domestic  relations,  had  endorsed  for  judge  of  that 
court  the  opponent  of  Mr.  Roebling,  and  had  issued  a  circular 
for  public  distribution  which  while  not  mentioning  the  name  of 
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the  candidate  so  endorsed  by  said  association^  called  upon  the 
electors  to  carefully  consider  the  qualifications  and  fitness  of  the 
respective  candidates  and  cast  their  ballots  for  the  man  best 
qualified  for  the  position.  A  very  short  time  after  the  appear- 
ance of  said  circular  or  pamphlet,  another  pamphlet  was  circu- 
lated purporting  to  be  issued  by  the  Juvenile  Protective  Associa- 
tion, the  greater  part  of  which  adopted  the  language  of  the 
original  circular.  This  latter  circular  concluded  with  the  en- 
dorsement of  Millard  P.  Roebling  for  the  position  of  judge  of  the 
court  of  domestic  relations. 

The  petition  of  the  Juvenile  Protective  Association  in  the  case 
against  Roebling  above  referred  to  set  forth  the  above  facts  and 
charged  that  said  circular  representing  the  Juvenile  Protective 
Association  as  endorsing  Mr.  Roebling  for  judge  was  a  misrepre- 
sentation and  a  fraud  wholly  unauthorized  by  said  association 
and  intended  to  place  said  association  in  a  false  and  unenviable 
attitude,  etc.  That  case  was  partially  heard  before  one  of  the 
judges  of  the  superior  court  on  the  day  before  the  election,  when 
it  was  shown  that  the  spurious  or  bogus  circular  was  printed  at 
the  printing  establishment  conducted  by  Mr.  Henry  S.  Rosen- 
thal. And  it  therefore  became  important  in  the  conduct  of  the 
case  and  in  order  to  render  a  correct  judgment  therein  to  ascer- 
tain who  authorized  the  printing  and  distribution  of  said  bogus 
circular.  To  this  end  during  the  progress  of  the  case  Mr.  Henry 
Rosenthal  was  called  as  a  witness. 

It  is  only  necessary,  in  order  to  understand  the  nature  of  the 
case  under  consideration,  to  further  state  that  on  account  of  al- 
leged evasive  and  false  answers  given  by  Mr.  Rosenthal  at  said 
time,  and  after  a  lengthy  and  fruitless  examination,  the  judge 
presiding  found  that  the  witness  Rosenthal  was  concealing  the 
truth  and  in  effect  refusing  to  testify;  that  his  conduct  in  the 
presence  of  the  court  was  an  obstruction  to  the  administration  of 
justice  and,  under  the  authority  of  Section  12136,  General  Code," 
adjudged  the  witness  Rosenthal  guilty  of  contempt  of  court. 

This  took  place  on  the  6th  day  of  November,  1914.  On  the 
same  day  Rosenthal  instituted  a  suit  in  habeas  corpus  in  the 
Court  of  Common  Pleas  of  Hamilton  County,  which  was  heard 
and  finally  determined  on  the  25th  day  of  November,  1914. 
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We  deem  it  necessary  to  give  this  short  history  of  the  Rosen- 
thal matter  in  order  that  the  charge  against  Dugan  and  the 
ground  of  this  decision  may  be  fully  understood,  and  we  now 
come  to  the  part  that  Dugan  took  in  the  matter  which  led  to  the 
formal  charges  of  contempt  filed  against  him  by  a  committee  of 
the  bar  appointed  for  that  purpose. 

It  appears  that  late  in  December,  Dugan  as  correspondent  for 
a  periodical  known  as  the  Typographical  Journal,  which  is  said 
to  be  the  oflScial  paper  of  the  International  Typographical  Union 
of  North  America,  wrote  an  article  to  that  journal  which  was 
printed  in  its  January,  1915,  number.  This  article  or  contribu- 
tion of  Dugan  occupied  several  columns  of  the  journal  and  con- 
sisted of  items  of  news  supposed  to  be  of  interest  to  printers. 
In  one  of  these  items  ^Ir.  Dugan  entered  into  a  lengthy  and 
somewhat  animated  defense  of  Mr.  Rosenthal,  with  reference  par- 
ticularly to  the  trouble  which  arose  in  the  Printers'  Union  No.  3 
over  the  taking  away  from  Rosenthal  and  his  establishment  of 
the  union  label  for  the  alleged  offense  of  printing  the  spurious 
circular  above  referred  to  and  the  use  of  the  label  thereon  with- 
out the  number  of  said  label. 

It  will  be  borne  in  mind  that  at  the  time  of  the  writing  of  the 
article,  and  a  long  time  before  its  publication,  the  contempt  pro- 
ceedings against  Rosenthal  had  ended,  and  that  the  habeas 
corpus  proceedings  growing  out  of  the  adjudication  of  that  case 
had  terminated.  It  was  language  used  by  Dugan  at  this 
time  which  was  made  the  basis  of  the  charge  of  contempt  against 
him.    On  page  68  of  the  Typographical  Journal  Dugan  wrote: 

'*  During  the  discussion  of  the  case  at  the  last  meeting  of  No. 
'.^  it  was  plainly  shown  that  a  member  of  No.  3,  an  oflScer  of  the 
allied  council,  had  visited  the  homes  of  members  working  in  the 
Rosenthal  office  trying  to  secure  evidence  from  these  members 
to  assist  in  convicting  the  president  of  the  Rosenthal  plant  in  an 
.  action  that  was  then  on  in  Hamilton  county  courts.  When  the 
proprietor  of  this  shop  was  on  trial  this  member  of  No.  3  and  an 
officer  of  the  allied  council  sat  on  the  bench  vnth  the  judge 
])rompting  him  and  coaching  him  as  to  how  to  proceed  against 
:\rr.  Rosenthal.'' 

To  the  charges  of  contempt  Mr.  Dugan  filed  an  answer  con- 
taining three  separate  defenses : 
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The  first  defense  was  in  effect  a  denial  that  said  article  or  any 
part  or  portion  thereof  insulted,  villified  or  intimidated  the 
judge,  or  had  a  tendency  so  to  do ;  he  denies  that  it  inflamed  or 
had  a  tendency  to  inflame  the  prejudices  of  the  people,  etc. 

The  second  defense  was  briefly  stated  in  the  answer  and  we 
quote  it  in  full : 

'  *  This  defendant  adopts  and  makes  part  hereof  all  and  singu- 
lar the  allegations  stated  in  the  first  defense,  and  says  that  the 
proceedings  referred  to  in  said  publication  were,  at  the  time 
the  same  was  written  and  published  in  said  journal,  wholly  con- 
cluded and  terminated,  and  that  neither  said  article,  nor  any- 
thing therein  contained  obstructed  or  tended  to  obstruct  in  any 
luanner  the  administration  of  justice  in  the  proceeding  in  which 
Henry  Rosenthal  was  tried  for  contempt.*' 

And  in  the  third  defense  Dugan  states  that  liis  only  object 
in  writing  and  publishing  said  article  was  to  inform  the  printing 
craft  of  the  trial  of  Henry  Rosenthal  and  the  charges  made 
against  him  and  the  subsequent  removing  and  taking  away  the 
union  label  from  the  firm  of  Rosenthal  &  Company.  He  fur- 
ther statei?  tliat  in  writing  and  publishing  said  article  he  did  the 
same  in  good  faith  without  any  intention,  purpose,  tliought,  de- 
sign or  desire  to  embarrass  or  obstruct  the  process  of  the  court 
in  the  proceedings  against  Henry  Rosenthal  or  in  the  suit  of 
the  Juvenile  Protective  Association  v.  Koebling,  and  now  dis- 
claims any  intention  or  thought  of  disrespect  or  imputing  cor- 
rupt or  improper  motives  to  said  judge  or  court  or  any  of  its 
officers,  or  questioning  its  integrity  or  interrupting,  embarrass- 
ing or  in  any  manner  obstructing  the  administration  of  justice 
therein. 

'^A  review  of  the  evidence  adduced  in  the  court  below  shows 
that  the  defendant  utterly  failed  to  prove  his  first  and  third 
defenses.  It  was  shown  by  the  evidence  in  the  case  that  the  por- 
tion of  the  article  quoted  above,  in  whcih  it  is  stated  that  some- 
one sat  by  the  judge  during  the  trial  and  coached  him,  was  ab- 
sohitely  unfounded,  and  that  there  was  no  justification  whatever 
for  the  publication  in  anything  that  Mr.  Dugan  had  seen  or 
heard.  He  was  not  present  in  court  while  Rosenthal  was  on  the 
witness  stand  or  when  he  was  adjudged  in  contempt,  or  at  any 
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other  time  during  the  progress  of  the  ease.  The  only  founda- 
tion which  he  claimed  for  the  article  was  that  at  a  meeting  of 
No.  3  he  had  heard  someone  say  that  a  ^fr.  Bell  had  prompted 
tlie  judge  during  the  Rosenthal  hearing.  He  could  not  say  who 
it  was  who  made  the  statement  in  his  hearing  and  did  not  show 
that  he  had  made  any  effort  to  ascertain  the  identity  of  the  per- 
son making  the  statement  before  writing  the  false  and  scurrilous 
attack  upon  the  judge. 

It  seems  a  travesty,  almost,  upon  judicial  procedure  for  him 
to  use  this  language  in  his  first  defense  : 

''lie  denies  that  it  degraded  or  had  a  tendency  to  degrade 
said  court  in  the  estimation  of  the  community;  he  denies  that  it 
inflamed  or  had  a  tendency  to  inflame  the  prejudices  of  the  peo- 
ple against  said  court." 

The  truth  or  falsity  of  this  must  be  determined  by  the  court 
from  the  language  used.  We  do  not  see  how  reasonable  minds 
could  differ  as  to  the  obvious  purpose  and  effect  of  this  lan- 
guage. That  it  was  false,  no  one  now  denies.  We  believe  that 
it  was  not  only  false,  but  was  deliberately  and  wilfully  false, 
without  any  excuse  or  justification  whatever.  The  attack  was 
libelous;  it  was  vile  and  venomous. 

The  third  defense  is  equally  unsupported  by  the  evidence.  It 
does  not  show  that.]\l!r.  Dugan  made  this  statement  about  the 
judge  in  good  faith  ^* without  any  intention  or  thought  or  dis- 
respect or  imputing  corrupt  or  improper  motives  to  said  judge 
or  court  or  any  of  its  officers,  of  questioning  its  integrity  or  in- 
terrupting, embarrassing  or  in  any  manner  obstructing  the 
administration  of  justice  therein.'' 

But  we  think  the  second  defense  of  the  answer  is  a  good  de- 
fense, and  that  it  is  supported  by  the  evidence  in  the  case,  which 
shows  that  at  the  time  the  article  was  written  and  at  the  time 
it  was  published  the  proceedings  for  contempt  against  Mr. 
Rosenthal — which  was  obviously  the  case  referred  to  by  Mr. 
Dugan  in  his  article — was  fully  terminated. 

It  seems  to  be  the  well  settled  law  in  most,  if  not  all,  of  the 
states  of  this  Union  that  however  libelous  a  written  attack  upon 
a  judge  may  be,  it  can  not  be  successfully  made  the  basis  of  a 
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contempt  charge  unless  it  is  with  reference  to  the  conduct  of 
the  judge  in  a  pending  case  or  proceeding  and  thus  has  a  tend- 
ency to  impede  or  hinder  the  court  in  the  administration  of 
justice. 

Without  further  comment  we  will  cite  a  few  authorities  in 
support  of  this  well  recognized  rule  of  law : 

In  6  R.  C.  L.,  p.  512,  the  general  principle  is  thus  stated : 

'*  Under  our  laws  defamatory  comments  on  the  past  conduct 
cf  the  judge  or  relating  to  his  fairness  or  honesty,  may  be  libel- 
ous, but  do  not  constitute  contempt,  even  though  they  may  well 
embarrass  the  court  to  some  extent  in  pending  litigation." 

In  Post  V.  State,  14  C.  C,  112,  the  last  paragraph  of  the  syl- 
labus reads  as  follows : 

**  Newspaper  comments,  however  libelous,  having  relation  to 
proceedings  which  are  past  and  ended,  are  not  in  contempt  of 
court,  or  of  the  authority  of  the  court  to  which  reference  is 
made." 

On  page  121,  in  the  opinion  of  this  case,  the  court  referring 
to  the  opinion  of  the  Supreme  Court  of  Ohio  in  the  case  of 
Myers  v.  Ohio,  46  0.  S.,  473,  say : 

'*Tt  is  apparent  to  us  that  this  language  of  the  court  was  in- 
tended to,  and  the  court  does  hold  that  the  libels  upon  the  court 
which  do  not  relate  to  cases  pending,  are  not  a  contempt,  and 
concur  with  the  adjudications  in  those  states  which  so  hold." 

In  Rosewater  v.  State,  47  Neb.,  630,  the  court  says : 

**To  constitute  any  publication  contemptuous  it  must  reflect 
upon  the  conduct  of  the  court  in  reference  to  a  cause  or  pro- 
ceeding then  pending  in  court  and  undetermined  and  be  of  a 
character  tending  to  influence  its  decision  or  obstruct,  inter- 
rupt or  embarrass  the  due  administration  of  justice." 

Clark,  J.,  in  the  concurring  opinion  in  the  case  of  State  v. 
Cox  and  Burha,  11  N.P.(N.S.),  265,  tersely  expresses  the  same 
principle  thus: 

**The  authority,  this  extraordinary  power  residing  in  the 
court  being  founded  on  necessity,  it  must  find  its  limit  when  the 
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necessity  ceases,  and  this  necessity  as  has  been  set  forth  extends 
only  to  the  preservation  of  its  freedom  of  action  in  the  business 
it  has  in  hand.'' 

We  again  quote  from  the  opinion  by  Hale,  J.,  in  the  case  of 
Post  V.  State  of  Ohio,  sttpra,  from  the  concluding  paragraph  on 
page  123 : 

*'The  tendency  of  the  article  was  not  to  embarrass  the  court 
in  the  disposition  of  the  case  then  pending  before  the  court. 
•  *  *  In  both  the  general  discussion  and  in  the  specific  in- 
stance referred  to,  the  reference  was  to  a  past  transaction,  to 
matters  done  and  ended.  It  will  not  be  claimed  that  the  publi- 
cation of  this  article  had,  or  could  have  had,  the  slightest  in- 
fluence on  the  judge  named  therein,  in  the  disposition  of  a  case 
then  pending,  or  in  any  way  embarrass  him  in  the  disposition 
of  any  case  thereafter  to  be  tried.  It  did  not,  therefore,  within 
the  meaning  of  the  statute,  in  the  judgment  of  this  court,  ob- 
struct the  administration  of  justice.  It  was  an  unjust  criticism 
of  a  faithful  and  upright  judge,  but  not  a  contempt  of  court." 

Kvery  word  of  this  quotation  is  peciliarly  applicable  to  this 
( ase.  The  false  and  unjust  criticism  by  Mr.  Dugan  had  no  ref- 
erence, as  we  view  the  evidence,  to  any  case  pending  before  the 
judge  who  was  the  ol)ject  of  Dugan 's  mean  attack.  Although 
libelous  in  the  extreme,  it  was  not  contempt. 

The  judgment  will  therefore  be  reversed. 
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CHANCE  OF  BENEFICIARIES  BY  A  POLICY  HOLDER  OF 
UNSOUND  MIND. 

Circuit  Court  of  Cuyahoga  County. 

Laura  L.  Jordan  v.  The  Mutual  Life  Insurance 
Company  bt  al. 

Decided,  November  26,  1906. 

Insanity — Evidence  of  Egomania  and  Megalomania, 

An  Insane  degenerate  with  paranoldal  tendencies  and  delusions  which 
take  the  form  of  egomania  and  megalomania,  may  continue  in  the 
pursuit  of  his  daily  business  and  exercise  such  self-restraint  that 
those  associated  with  him  will  not  be  aware  of  his  condition,  so 
that,  where  two  alienists  after  an  exhaustive  examination  un- 
qualifiedly declare  a  person  to  have  been  suffering  with  that  form  of 
insanity,  their  testimony  will  be  of  more  weight  than  that  of 
numerous  associates  who  came  in  contract  with  him  in  a  business 
way. 

Henry,  J.  (orally) ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  appeal  by  the  plaintiff.  The  action  as  originally 
begun  was  an  action  to  recover  the  amount  of  an  insurance 
policy  issued  by  the  Mutual  Life  Insurance  Company;  the  de- 
fendant, to  Frank  Jordan,  plaintiff  being  the  widow  of  said 
Frank  Jordan.  And  a  part  of  the  relief  asked  for  by  the  prayer 
of  the  petition  is,  that  a  certain  change  of  the  beneficiaries  that 
had  been  sought  to  be  made  by  Frank  Jordan  in  his  lifetime, 
with  the  concurrence  of  the  insurance  company,  should  be  set 
aside  as  null  and  void  for  one  or  more  of  three  reasons. 

First,  that  the  plaintiff  had  paid  some  of  the  premiums  upon 
the  policy,  upon  the  faith  of  an  agreement  that  the  policy  should 
be  taken  out  in  her  favor. 

Second,  that  Frank  Jordan,  the  insured,  was  at  the  time  the 
cliange  of  beneficiaries  was  made,  of  unsound  mind,  and  that 
the  person  who  was  made  beneficiary  under  the  change,  namely, 
his  sister,  Maude  A.  Wood,  fraudulently  induced  him  to  make 
such  change  not,  however,  by  actual  fraud,  but  by  construction 
of  law. 
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Third,  that  the  policy's  terms  forbid  an  assignment  without 
the  consent  of  the  beneficiary  named  therein. 

As  regards  the  first  and  third  of  these  reasons,  we  may 
say  without  discussing  them  that  we  do  not  found  our  judgment 
upon  them.  There  is  no  evidence  tending  to  show  that  the  state 
of  facts  claimed  with  reference  to  either  of  these  grounds  exists, 
and  our  construction  of  the  policy  and  the  provisions  therein  con- 
tained with  reference  to  the  change  of  beneficiary  is  not  the  con- 
struction which  the  plaintiff  here  seeks  us  to  have  put  upon  it. 

With  regard,  however,  to  the  second  ground,  namely,  that 
Frank  Jordan,  the  insured,  was  of  unsound  mind  at  the  time  the 
alleged  change  of  beneficiary  was  made,  and  that,  therefore,  he 
was  incapable  of  making  a  valid  change,  we  have  submitted  to 
us  the  testimony  of  a  great  number  of  witnesses,  pro  and  con. 

Among  the  plaintiff's  w^itnesses  are  two  physicians  of  this  cit3% 
experts.  Dr.  Aldrich  and  Dr.  Upson,  both  of  whom,  upon  an  ex- 
haustive examination  by  hypothetical  questions  and  with  respect 
to  the  results  of  an  examination  which  they  made  of  documen- 
tary matter  of  great  variety,  which  was  submitted  to  them,  and 
the  handwriting  of  Frank  Jordan,  testified  unqualifiedly  that  he 
was  of  unsound  mind;  that  he  was  an  insane  degenerate  with 
paranoidal  tendencies  and  delusions  which  took  the  form  of 
egomania  and  megalomania  and  delusions  of  persecution  im- 
agined to  have  been  suffered  by  him  in  the  domestic  affairs  and 
as  shown  by  other  evidence  resulting  in  an  insane  jealousy  of 
his  wife  and  extreme  ill-treatment  of  her  on  several  occasions  in 
consequence  of  the  delusions  referred  to.  Their  examination 
was  exhaustive  and  their  testimony  in  that  behalf  was,  as  I 
say,  unqualified.  If  we  say  he  was  of  sound  mind,  we  must 
do  so  in  the  face  of  the  positive  testimony  of  these  physicians. 
Moreover,  a  physician,  one  of  the  defendant's  experts.  Dr. 
Straight,  as  a  witness,  undertook  to  testify  from  his  acquaint- 
ance with  Mr.  Jordan  in  his  lifetime,  that,  although  he  was  a 
man  of  some  peculiarities  of  character  and  conduct,  yet  he  was 
of  perfectly  sound  mind.  On  cross-examination,  he  said  that 
if  Frank  Jordan  wrote  the  writings  that  were  submitted  to 
him  upon  the  stand,  he  should  be  of  the  opinion  the  Jordan 
was  insane. 
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A  large  number  of  business  men  of  this  community  were 
examined  as  witnesses  for  the  defendant,  having  been  business 
associates  of  Mr.  Jordon,  who,  by  the  way,  was  an  insurance 
agent.  He  had  a  wide  circle  of  acquaintances,  was  a  member 
of  the  Chamber  of  Commerce  and  of  a  committee  which  was 
appointed  a  few  years  ago  to  get  new  members,  and  his  work 
on  that  committee  was  very  successful.  A  number  of  business 
acquaintances  in  this  city,  of  high  standing,  who  saw  him  from 
time  to  time  in  connection  with  his  work  on  the  Chamber  of 
Commerce  committee,  or  his  professional  duties  and  otherwise, 
testified  on  behalf  of  the  defendant  that  in  their  judgment  he 
was  of  sound  mind.  Several  of  them  were  quite  emphatic  that 
he  was  of  sound  mind,  saying  that  the  suspicion  never  entered 
their  minds  that  he  was  insane. 

Here  there  was  a  sharp  conflict. 

Referring  again  to  the  testimony  of  plaintiff's  experts.  Their 
testimony  was  to  the  effect  that  a  person  suffering  from  this 
form  of  insanity  may  continue  in  the  discharge  of  his  business 
and  the  duties  thereof  for  a  long  period  of  time  without  his  in- 
sanity necessarily  interfering  with  his  success  therein.  And  it 
is  possible  for  a  man  suffering  from  this  form  of  mental  trouble 
to  continue  for  a  period  of  time  without  his  mental  trouble  be- 
ing particularly  noticeable,  or  even  noticeable  at  all,  to  those  who 
meet  him  from  day  to  day  while  in  the  discharge  of  his  duties. 
And  it  is  true  to  a  degree  of  such  insane  persons,  as  it  is  indeed 
of  all  persons,  that  they  are  capable  of  exercising  some  self- 
restraint  in  respect  to  making  an  exhibition  or  expression  of 
their  peculiar  delusions,  and,  hence,  it  is  not  at  all  surprising, 
according  to  the  testimony  of  these  expert  physicians,  that  the 
business  associates  of  a  man  suffering  under  the  form  of  insanity 
that  the  experts  say  Frank  Jordan  suffered  from,  should  fail 
to  observe  that  he  was  thus  afflicted. 

Without  entering  into  a  resume  of  the  great  variety  of  in- 
stances that  were  adduced  in  the  testimony  on  the  trial,  which, 
for  length,  in  this  court  was  unprecedented,  it  is  sufficient  to  say 
that  the  documentary  matter  which  was  presented  to  the  experts 
and  presented  in  evidence  to  us,  we  have  examined  carefully:    It 
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consists,  in  the  main,  of  books  owned  by  Frank  Jordan  whicli 
he  had  marked  by  drawing  lines  around  passages  that  struck 
him,  on  the  margins  of  the  pages,  and  by  writings  upon  the  fly- 
leaves. 

The  markings  of  the  books  was  of  itself  very  erratic,  to  say 
the  least.  He  seemed  to  have  a  passion  for  marking  his  books, 
and  some  of  them  are  marked  page  after  page  by  pencil  marks 
that  disfigure  the  books,  and  marked  without  reference  to  any- 
thing in  the  printed  page.  But  some  of  the  pages  are  ver>' 
significant,  being  with  clear  reference  to  the  contents  and  mean- 
ing of  the  printed  words  upon  the  page.  And  the  things  that 
are  written  upon  the  fly-leaves  of  some  of  these  books,  so  far  as 
they  are  inteUigible  at  all,  and  particularly  of  the  Bible,  would 
tend  to  show,  according  to  the  testimony  of  Dr.  Straight,  a 
hypocritical  and  immoral  life;  yet  Dr.  Straight  testified  that 
Jordan,  if  he  went  home  and  read  the  Bible  for  hours  and  days 
at  a  time  and  marked  passages  such  as  were  marked,  would  be 
insane. 

We  have  examined  this  bill  which  is  marked  at  great  length 
and  these  books,  some  of  which  are  ftfeyer's  Christian  Living, 
Long's  Thoughts  of  Marcus  Aurelius,  Clerk's  Instructions  to 
Christian  Converts,  Jordan's  Kingship  of  Self-Control,  etc., 
and  if  these  experts,  witnesses,  have  correctly  detailed  the  in- 
dicia or  symptoms  of  this  species  of  insanity  to  which  they  testi- 
fy, and  if  there  is  such  a  species  of  insanity  as  we  have  no 
doubt  there  is,  we  think  from  our  examination  that  we  have 
made  of  these  documents,  in  the  light  of  the  instruction  that  we 
have  received  from  these  experts,  on  the  subject  of  insanity,  that 
their  deductions  from  these  writings  and  these  books  and  the 
markings  thereon,  are  correct. 

We  can  not  come  to  any  other  conclusion  than  that  the  man 
who  made  these  entries  in  these  books,  and  made  these  peculiar 
marks,  was  a  man  of  unsound  mind.  And,  without  further  dis- 
cussion of  the  evidence  and  because  our  conclusions  of  fact  re- 
quire the  judgment  we  render,  we  simply  say  that  the  judgment 
will  take  the  form  of  a  reformation  or  annuUment  of  the  change 
of  beneficiary  that  was  made  by  Frank  Jordan,  and  a  judgment 
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for  the  plaintiff  against  the  insurance  company  for  the  amount 
of  the  policy. 

I  may  say  the  insurance  company  is  not  contesting  this  policy ; 
they  have  paid  the  proceeds  into  the  hands  of  the  Society  for 
Savings,  which  is  acting  as  receiver  or  trustee,  by  agreement  of 
the  parties. 


CORRECnON  OF  VERDICT  RXTURNRD  BY  MISTAKE. 

Circuit  Court  of  Cuyahoga  County. 

The  Cady-Ivison  Shoe  Company  v.  A.  Chicowicz. 

Decided,  November  24,  1905. 

Trials — Court  May  Resubmit  a  Case  to  Jury  Where  a  Verdict  is  Plainly 
a  Mistake, 

Where  a  Jury  after  returning  a  verdict  in  a  replevin  case  were  dis- 
charged, and  certain  members  of  the  Jury  having  inquired  of  the 
court  as  to  the  efFect  of  their  verdict  and  upon  being  informed  that 
it  was  in  favor  of  the  defendant,  protested  that  that  was  not  their 
intention,  it  was  not  error  for  the  court  to  re-assemble  the  Jury 
and  after  ascertaining  that  all  of  them  were  mistaken  as  to  the 
effect  of  their  verdict,  re-submit  the  case  to  them  after  further  in- 
structions. 

Kline,  Tolles  <fe  Ooff,  for  plaintiff  in  error. 
Henry  Du  Laurence,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  was  a  replevin  case  commenced  before  John  Brown,  J.  P., 
defendant  in  error,  a  retail  shoe  dealer,  who  had  bought,  partly 
on  credit,  a  bill  of  goods  of  plaintiff  in  error,  wholesale  shoe 
dealers.  The  former  having  failed  to  pay  punctually  therefor, 
his  entire  stock  was  replevied  by  the  company,  including  not 
only  those  that  remained  of  the  shoes  for  which  he  had  not  paid, 
but  also  others  bought  of  the  same  and  other  wholesale  dealers. 
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All  that  had  not  been  bought  of  plaintiff  in  error  were  subse- 
quently returned.    The  rest  were  kept. 

The  cause  was  appealed  to  the  common  pleas  court,  and,  on 
the  trial  there,  the  jury  returned  a  verdict  evincing  on  its  face 
a  misunderstanding  of  the  peculiar  form  of  verdict  returnable  in 
such  cases.  While  court  and  counsel  were  discussing  whether  the 
verdict  might  not  be  rectified  by  treating  part  of  it  as  surplusage, 
the  jury  were  excused  and  told  to  report  to  the  jury  room  for 
duty.  Part  of  them  left  the  room  and  part  crowded  about  the 
court's  desk,  inquiring  about  the  effect  of  their  verdict  and 
whether  it  imported  a  finding  for  plaintiff  or  defendant.  Being 
told  by  the  court  that  it  was  finding  against  Chicowicz,  they  pro- 
tested that  it  was  not  their  verdict.  Thereupon  the  court  called 
the  whole  jury  back,  and  having  charged  them  further,  sent 
them  out  to  deliberate  once  more.  They  later  brought  in  a  ver- 
dict against  the  plaintiff  in  error,  upon  which  judgment  was 
rendered. 

The  facts  that  transpired  after  the  first  verdict  was  rendered, 
are  brought  into  the  record  largely  by  the  affidavits  of  the  jury- 
men themselves,  filed  in  resistance  to  the  motion  for  a  new  trial, 
and  incorporated  in  a  bill  of  exceptions.  It  is  complained  that 
the  testimony  of  jurors  can  not  be  heard  to  impeach  their  own 
verdict.  Such,  however,  is  manifestly  not  the  purpose  or  effect 
of  this  evidence.  The  first  verdict  is  self-impeached,  and  the 
door  is  thus  opened  to  let  in  the  testimony  of  the  jurors  them- 
selves in  confirmation  of  their  misunderstanding.  Farrar  v. 
State,2  0.S.,5^. 

It  is  objected  further  that  the  court  was  without  power,  hav- 
ing once  discharged  the  jury,  to  reconvene  them;  and  that  the 
jury  were  without  power  having  once  rendered  a  verdict  and 
separated,  to  withdraw  the  same  and  render  another.  Sutliff  v. 
Gilbert,  8  Ohio,  405,  cited  by  plaintiff  in  error  in  support  of  this 
contention,  appears,  however,  when  examined,  to  afford  abund- 
ant justification  for  the  action  of  the  court  and  jury  under  such 
circumstances  of  this  case. 

It  is  objected  further  that  the  verdict  and  judgment  as 
finally  rendered,  are  for  a  sum  in  excess  of  the  possible  liability 
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of  the  plaintiflf  in  error  in  view  of  the  amount  of  Chieowicz's  un- 
paid indebtedness.    This  contention  overlooks  the  fact  that  other 
goods  were  taken  besides  those  for  which  Chicowicz  was  in- 
debted. 
We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 


PROTECTION  OF  A  ILETIIUNG  FARTNtK.. 

Circuit  Court  of  Cuyahoga  County. 

Emily  Schneider,  Executrix  of  the  Will  op  W.  F.  Schneidbr, 
Deceased,  v.  Gustave  Stern  et  al. 

Decided,  November  24,  1905. 

Partnership — No  Notice  of  DissoluHon  Necessary,  When, 

When  a  partnershfp  name  does  not  disclose  the  names  of  the  indi- 
viduals who  constitute  the  firm,  no  general  notice  of  dissolution  is 
necessary  to  protect  a  retiring  partner  from  the  claim  of  one  who 
becomes  a  creditor  after  the  dissolution  and  who  had  no  knowledge 
that  the  retiring  partner  had  been  a  member  of  the  firm. 

W,  C,  Rogers,  for  plaintiff  in  error. 

P.  G.  Kassidker  and  W.  (7.  Rogers,  contra. 

Marvin,  J.  (orally)  ;  Winch,  J.,  and  Henry,  J.,  concur. 

For  some  time  prior  to  the  month  of  August,  1897,  there  was  a 
co-partnership  doing  business  in  this  city,  the  members  of  which 
were  John  Lindy,  J.  G.  Waite  and  W.  F.  Schneider,  the  latter 
being  now  deceased  and  being  the  testator  under  whose  will  the 
plaintiff  in  error  is  acting.  The  firm  name  of  this  co-partner- 
ship was  ''Cleveland  Book  Bindery."  A  proper  certificate  of 
the  name  of  the  members  of  this  co-partnership  was  filed  with 
the  clerk  of  the  court  of  common  pleas  on  the  9th  day  of  April, 
1895.  No  change  in  said  certificate  has  been  made,  nor  has  any 
certificate  been  filed  with  such  clerk  showing  any  change  in  the 
personnel  of  said  firm. 


J 
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In  August,  1897,  said  W.  F.  Schneider  retired  from  said  firm 
and  was  never  thereafter  a  member  of  it;  but  the  remaining 
partners  continued  in  the  business  under  the  same  firm  name, 
or  possibly  under  the  name  of  ** Cleveland  Book  Bindery  Co." 
While  said  W.  F.  Schneider  was  a  member  of  said  co-partner- 
ship, Gustave  Stern  was  never  a  dealer  with  said  firm. 

On  the  12th  day  of  January,  1896,  there  was  executed  a 
promissory  note,  reading. 

**  Cleveland,  Ohio,  Jan.  12,  1898. 
*^  $74.00. 

**  Ninety  days  after  date  we  promise  to  pay  to  the  order  of 
Consolidated  Paper  Co.  seventy-four  dollars. 

''At  198  Seneca  St.  Value  received. 

''Cleveland  Book  Bindebty  Co., 

'*  John  Lind,  Mgr." 

Said  note  is  endorsed:  "John  Lindy.  Consolidated  Paper 
Co.  by  F.  C.  Kauffman." 

This  note,  by  due  course  of  business  and  before  maturity,  be- 
came the  property  of  the  said  Gustave  Stern. 

On  the  29th  day  of  ^Earch,  1898,  there  was  executed  and  de- 
livered to  the  said  Gustave  Stern  a  promissory  note  reading: 

"Cleveland,  Ohio,  March  29,  1898. 
"$75.00. 

"Thirty  days  after  date  we  promise  to  pay  to  the  order  of 
Gustave  Stern  seventy-five  dollars,  at  198  Seneca  St.  Value  re- 
ceived. 

"CleveiiAnd  Book  Bindery, 

"John  Lind,  Mgr.'' 

On  this  note  the  following  words  are  endorsed:  "Consoli- 
dated Paper  Co.  John  Lindy.'' 

Neither  of  these  notes  being  paid  and  both  being  the  prop- 
erty of  said  Gustave  Stern  at  maturity,  the  said  Stern  brought 
suit  upon  them,  first  before  a  justice  of  the  peace,  and  an  ap- 
peal was  then  taken  to  the  court  of  common  pleas  from  the  judg- 
ment of  said  justice,  and  thereupon  said  Stern  filed  his  petition 
:n  said  court  upon  said  notes,  making  defendants  in  said  suit 
John  Lindy,  J.  G.  Waite  and  W.  P.  Schneider,  partners  as 
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''Cleveland  Book  Bindery"  and  ''Consolidated  Paper  Co.'' 
While  the  case  was  pending  in  the  court  of  common  pleas  said 
W.  F.  Schneider  died,  and  the  action  was  revived  against  the 
present  plaintiff  in  error,  as  executrix  of  the  will  of  said  de- 
cedent. The  first  trial  of  the  case  resulted  in  a  verdict  and 
judgment  for  plaintiff,  and,  on  motion,  such  judgment  was  set 
aside  and  a  new  trial  granted.  The  second  trial  resulted  as  the 
first  had  done,  in  a  verdict  and  judgment  against  the  defend- 
ants. The  plaintiff  in  error  filed  a  motion  for  new  trial,  which 
was  overruled,  and  she  comes  into  this  court  by  proper  proceed- 
ings in  error,  seeking  to  reverse  said  judgment. 

A  defense  made  for  Schneider  was  that  he  was  not  a  member 
of  the  firm  when  either  of  the  notes  sued  upon  was  executed. 
This  fact  was  established  beyond  controversy.  But  it  is  urged  by 
plaintiff  below  that  this  did  not  relieve  him  from  liability  upon 
these  obligations,  unless  he  had  given  proper  notice  of  his  with- 
drawal. This  notice  it  was  claimed  Schneider  had  given,  and 
the  real  question,  so  far  as  this  matter  of  notice  is  involved, 
js  as  to  what  notice  he  was  bound  to  give  to  relieve  himself  from 
liability  to  Stem. 

If  Stem  had  been  a  customer  of  the  firm  when  Schneider  was 
a  member  of  it.  and  if,  after  his  retirement,  the  remaining  part- 
ners continued  to  do  business  under  the  same  firm  name,  then 
Stern  would  have  been  entitled  to  actual  notice  of  the  change, 
unless  in  some  other  way  the  knowledge  had  come  to  him  of  the 
retirement  of  Schneider.  Perhaps  it  is  not  profitable  to  discuss 
the  question  of  whether  the  business,  in  this  case,  was  continued 
under  the  old  name,  because  it  seemed  to  be  concluded  on  the 
hearing  that  it  was,  although,  as  has  already  been  pointed  out, 
the  first  of  the  two  notes  sued  upon  was  not  signed  by  the  name 
shown  in  the  certificate  of  partnership,  the  latter  being  "Cleve- 
land Book  Bindery,"  while  the  name  signed  to  the  note  is 
"Cleveland  Book  Bindery  Co."  The  other  note,  however,  is 
s^igned  by  the  name  shown  in  the  partnership  certificate. 

The  court  in  its  charge  to  the  jury  said,  on  the  question  of 
notice : 
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**I  say  to  you,  gentlemen  of  the  jury,  as  matter  of  law,  that  the 
plaintiff  was  not  such  a  dealer,  within  the  contemplation  of  the 
law,  with  the  partnership  as  would  entitle  them  to  actual  no- 
tice." 

It  has  already  been  said,  as  a  fact,  in  this  opinion,  that  Stern 
was  not  a  dealer  with  the  firm  while  Schneider  was  a  member  of 
it.  Attention  was  not  called  to  the  evidence  on  that  point,  but 
an  examination  of  the  evidence  clearly  shows  that  the  court 
was  right  in  saying  to  the  jury  what  has  been  quoted  from  the 
charge  on  that  point. 

The  court  immediately  followed  what  has  been  quoted  with 
these  words: 

'*But  the  plaintiff  claims  that  even  though  he  had  had  no  deal- 
ings previous  to  these  notes,  he  was  entitled  to  general  notice, 
and  in  this  respect  I  say  to  you  that  under  the  circumstances 
the  plaintiff  would  be  entitled  to  notice,  but  not  to  actual  notice ; 
fair  notice  in  a  public  or  notorious  manner  is  sufficient,  *  •  • 
and  it  is  for  you  to  say  whether  the  defendant  Schneider  gave 
fair  notice  of  his  withdrawal  from  the  partnership.  If  he  did, 
then  he  would  not  be  liable.  If  he  failed  to  exercise  reasonable 
diligence  by  adopting  a  fair  and  usual  method  to  give  such  gen- 
eral notice,  one  that  would  be  reasonably  likely  to  give  gen- 
eral public  notice,  then  he  can  not  escape  liability  even  though 
he  had  withdrawn  from  the  partnership  prior  to  the  time  of  the 
giving  of  these  notes." 

We  hold  that  this  language  in  the  charge,  given  as  it  is  with- 
out any  qualification  as  to  whether  Stern  had  ever  known  that 
Schneider  was  a  partner  in  the  firm,  was  erroneous.  If  there 
had  been  added  the  qualification  that  this  general  notice  must 
be  given  to  relieve  from  liability  to  one  who  had  known  of 
Schneider's  being  a  partner  in  the  firm,  it  would  have  been  a 
correct  statement  of  the  law. 

In  Meacham^s  Law  of  Partnership,  at  paragraph  263,  it  is 
said : 

**0f  the  persons  who  have  not  had  dealings  with  the  firm  there 
are  likewise  two  classes,  those  who  knew  of  the  partnership  but 
had  not  dealt  with  it,  and  those  who  did  not  know  of  it  prior  to 
its  dissolution.    As  to  the  latter  class,  it  is  said  that  no  notice  at 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        69 
1915.1  Cuyahoga  County. 

all  is  necessary,  upon  the  ground  that,  as  they  did  not  learn 
of  the  existence  of  the  partnership  until  it  had  actually  been 
dissolved,  they  could  have  no  reason  for  holding  it  liable;  and 
this  is  doubtless  correct  where  no  element  of  estoppel  is  in- 
volved." 

It  must  be  borne  in  mind  that  there  was  nothing  in  the  name 
of  this  firm  indicating  who  were  partners  in  it,  so  there  was  no 
holding  out  by  the  firm  name  that  any  particular  person  was  a 
partner. 

Instructive  notes  on  this  question  of  notice  are  found  on  pages 
290,  291  and  292  of  26  American  Decisions,  being  notes  on  the 
case  of  Prentiss  v.  Sinclair.  The  following  quotations  are  from 
these  notes : 

**A  person  who  did  not  know  of  the  existence  of  a  partner- 
ship can  not,  after  it  has  been  dissolved,  say  that  he  relied  on  its 
continuing  to  exist,  or  that  he  was  induced  by  that  unknown 
existence  to  give  credit. 

**  There  seems  to  be  a  distinction  made  in  the  case  of  new 
customers,  between  those  who  had  actual  knowledge  of  the  ex- 
istence of  a  partnership  and  of  its  membership,  and  those  who 
had  no  such  information;  to  protect  the  former  the  general 
notice  by  advertisement  appears  especially  to  apply,  while  as 
to  the  latter  the  giving  of  any  notice  would  seem  to  be  un- 
necessary." 

A  great  number  of  errors  are  claimed  by  the  plaintiff  in 
error.  Each  has  been  carefully  considered,  but  none  of  them  seem 
sufficient  to  justify  a  reversal  of  the  judgment,  except  the  lan- 
guage of  the  charge  hereinbefore  criticized. 

For  error  in  the  charge  as  pointed  out,  the  judgment  is  re- 
versed and  the  case  remanded. 
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DUTY  OF  ONE  ABOUT  TO  CILOSS  A  STUUT  CAR  TRACK. 

Circuit  Court  of  Cuyahoga  County. 

J.  F.  Griese  v.  Cleveland  Electric  RAHiWAY  Co. 

Decided,  January  21,  1907. 

Evidence— Witnesses— Negligence — Trials— Not  Error  to  Strike  Out 
Answer  tohen  too  General — One  Approaching  Street  Car  Tracks 
Must  Use  His  Senses  to  Discover  Approaching  Oars — Violation  of 
City  Ordinance  Not  Per  Se  Negligence— Not  Error  to  Fail  to  Ampli- 
fy Instructions  When  Not  Asked. 

1.  It  is  not  error  to  strike  out  answers  which  are  in  terms  so  general 
as  to  be  indefinite  and  uncertain,  as  that  a  car  was  moving  "fast" 
or  "very  fast"  or  "at  an  awful  rate  of  speed." 

2.  A  witness  who  has  been  accustomed  to  riding  upon  street  cars  and 

whose  observations  and  experience  has  been  such  as  to  make  his 
Judgment  reliable,  may  testify  as  to  the  rate  of  speed  a  car  upon 
which  he  was  riding  was  travelling. 

3.  One  about  to  cross  a  street  car  track,  is  bound  to  use  his  senses  to 

ascertain  whether  a  car  is  about  to  cross  or  is  approaching  a  cross- 
ing, and  if  he  fails  to  see  or  hear  anything,  when  a  careful  and 
prudent  man  by  using  his  eyes  and  ears  with  ordinary  care  would 
have  discovered  a  car  in  so  close  proximity  to  the  crossing  that 
he  could  not  safely  drive  across,  he  is  guilty  of  negligence  and  can 
not  recover  for  his  injuries. 

4.  Violation  of  a  city  ordinance  in  the  operation  of  its  street  cars  is 

not  per  se  negligence  which  makes  the  ccHnpany  liable  to  one  in- 
jured at  a  street  crossing. 

5.  Where  what  was  said  by  the  court  to  the  jury  in  the  charge  was 

clearly  the  law,  if  the  plaintifT  desired  the  court  to  charge  further 
on  the  subject  in  question,  a  request  for  such  further  charge  should 
have  been  made,  and  none  having  been  made,  the  court  did  not 
err  in  falling  to  give  any  other  proposition  on  the  subject,  wheth- 
er such  other  proposition  would  have  been  warranted  or  not. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

The  parties  here  are  as  they  were  in  the  court  below ;  the  result 
in  that  court  having  been  a  verdict  and  judgment  for  the  de- 
fendant. 

The  plaintiff  filed  his  petition  seeking  damages  for  injury  to 
his  person  and  injury  to  his  horse  and  buggy  which  he  claims 
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to  have  received  on  the  14th  day  of  September,  1901,  by  reason 
of  a  collision  between  the  carriage  in  which  he  was  riding  and 
the  horse  drawing  such  carriage  on  the  one  part,  and  the 
car  of  the  defendant  on  the  other.  This  collision  occurred  at 
the  comer  of  Wade  Park  avenue  and  Giddings  avenue,  in  the 
city  of  Cleveland.  The  plaintiff  was  driving  his  horse,  attached 
to  said  buggy  in  which  he  was  riding,  to  the  north  on  Giddings 
avenue;  the  defendant's  car  was  traveling  to  the  west  on  the 
tracks  of  the  company  on  Wade  Park  avenue.  The  petition  al- 
leges that  the  collision  occurred  and  the  injury  was  sustained 
without  fault  on  the  part  of  the  plaintiff,  and  wholly  by  reason 
of  the  negligence  of  the  defendant  in  two  particulars,  to-wit: 
that  the  car  of  the  defendant  was  being  moved  at  an  unlawful 
rate  of  speed  and  that  no  gong  was  sounded  or  other  alarm 
given  by  the  defendant  when  approaching  the  crossing  of  these 
two  streets.  The  defendant  answered  with  a  general  denial, 
and  with  an  allegation  that  if  the  plaintiff  was  injured,  his  own 
negligence  contributed  thereto ;  but  there  was  no  contention  that 
the  two  avenues  did  not  cross  each  other;  that  the  car  of  the 
defendant  was  moving  to  the  west,  and  that  the  plaintiff  was  in 
his  carriage  driving  his  horse  to  the  north,  and  that  a  collision 
occurred.  The  real  contention  was  that  there  was  no  negligence 
on  the  part  of  the  defendant  which  caused  the  collision,  and  in 
any  event  there  was  negligence  on  the  part  of  the  plaintiff, 
which  contributed  to  this  collision. 

On  the  part  of  the  plaintiff  there  was  introduced  in  evidence 
an  ordinance  of  the  city  of  Cleveland  which  pi*ovided  that  the 
rate  of  speed  of  street  cars  should  not  exceed  twelve  miles  an 
hour,  and  it  was  admitted  on  the  hearing  that  there  was  a  valid 
ordinance  of  the  city  of  Cleveland  in  force  at  the  time  which  re- 
quired that  **all  street  cars  shall  be  provided  with  a  signal  bell 
or  gong,  said  bell  or  gong  shall  be  sounded  at  least  one  hundred 
feet  distant  from  all  street  intersections,  and  shall  be  continu- 
ously sounded  while  passing  the  same.'' 

The  evidence  as  to  whether  the  speed  at  which  the  car  was 
going  was  greater  than  12  miles  an  hour  was  conflicting,  as  was 
also  the  evidence  as  to  whether  any  gong  or  bell  was  sounded, 
or  other  alarm  given  of  the  approach  of  the  car  to  the  crossing. 
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For  the  purpose  of  establishing  the  proposition  that  the  car  was 
moving  at  a  higher  rate  of  speed  than  that  allowed  by  the  ordi- 
nance, the  plaintiff  introduced  a  witness  who  testified  that  the 
car  was  moving  **at  an  awful  rate  of  speed.''  Another  witness 
testified  that  the  car  was  moving  **fast,'*  and  another  that  it  was 
moving  *'very  fast." 

The  court  on  motion  of  the  defendant  excluded  each  of  these 
answers.  It  is  urged  that  this  is  error,  and  in  support  of  it 
we  are  cited  to  Section  7754  of  Thompson  on  Negligence,  Vol.  6, 
where  this  language  is  used: 

''Thus  a  witness  may  State  that  a  car  was  running  fast,  al- 
though he  had  not  sufficient  experience  to  enable  him  to  show 
how  fast.  The  rule  will  allow  a  witness  of  ordinary  inteUigence 
to  compare  the  speed  of  a  train  at  the  time  of  the  accident  with 
the  speed  of  the  train  on  previous  days.'' 

The  cases  cited  by  the  author  in  support  of  this  are  cases  in 
which  the  evidence  that  the  car  or  the  train  was  running  fast 
had  been  received,  and  the  court  refused  to  reverse  the  case  be- 
cause of  the  admission  of  such  evidence.  We  think  it  doubtful 
whether  in  either  of  these  cases  the  court  would  have  reversed 
the  case  if  the  evidence  had  been  excluded,  and  we  find  no  case 
in  Ohio  which  will  support  the  claim  made  by  the  plaintiff  here. 
The  language  that  a  car  is  moving  "fast,"  or  **at  an  awful 
rate  of  speed,"  or  **very  fast,"  is  so  indefinite  and  uncertain 
that  it  is  not  error  to  reject  such  evidence,  although  it  is  not 
necessary  that  one  should  be  able  to  give  definitely  the  speed 
with  which  the  car  was  moving.  We  find  no  error  of  the  court 
in  this  regard.  While  the  plaintiff,  who  is  a  physician,  was  on 
the  stand,  the  following  question  was  asked  him:  *'You  may 
state  what,  if  any  effect,  the  injuries  sustained  there  had  on  your 
ability  to  carry  on  your  profession?" 

An  objection  was  made  by  the  defendant  to  this  question,  and 
that  objection  was  sustained.  As  to  this,  it  is  sufficient  to  say 
that  no  suggestion  was  made  as  to  what  answer  was  expected 
from  the  witness,  and  hence  we  can  not  assume  that  the  plaint- 
iff was  prejudiced  by  the  ruling  of  the  court.  This  is  true  as 
to  a  number  of  instances,  in  which  it  is  claimed  that  there 
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was  error  in  the  ruling  of  the  court  on  the  admission  of  evidence. 
Another  alleged  error  took  place  upon  the  examination  of  one 
Gemlich,  a  witness  on  the  part  of  the  plaintiflf.  He  had  testified 
that  there  was  an  ice  wagon  moving  to  the  south  on  Giddings 
avenue,  which  crossed  Wade  Park  avenue  immediately  before 
this  collision  took  place,  and  from  his  testimony,  and  that  of 
i»ther  witnesses,  the  jury  might  well  have  found  that  this  wagon 
barely  escaped  being  struck  by  the  car.  The  wagon  was  on  the 
easterly  side  of  Giddings,  while  the  plaintiff  was  on  the  westerly 
side;  that  is,  as  they  would  have  passed  one  another,  the  wagon 
would  be  on  the  side  of  the  street  towards  which  the  defendant's 
ear  was  at  the  time.  The  witness  then  said,  speaking  of  the 
plaintiflf,  ''the  doctor  could  not  see  the  street  car.''  A  motion 
to  take  this  from  the  jury  was  sustained.  There  was  no  error 
in  this.  If  the  question  became  important  of  whether  the  doctor 
could  have  seen  the  car,  the  jury  could  have  found  that  out 
by  having  the  real  positions  of  the  car,  the  wagon  and  the  doe- 
tor's  buggy  described  to  them  together  with  a  description  of 
such  wagon.  Again  it  is  urged  that  there  was  error  in  the  ruling 
upon  the  introduction  of  evidence  when  the  defendant  was  mak- 
ing its  case,  and  had  placed  one  Tlarriman  on  the  stand,  who 
testified  that  he  was  a  passenger  upon  the  car;  that  he  was  ac- 
customed to  riding  in  street  cars,  and  he  thought  he  could  ap- 
proximately give  the  speed  at  which  the  car  was  moving.  He 
was  then  permitted,  over  the  objection  of  the  plaintiflf,  to  testify 
that  **the  car  was  moving  somewhere  about  ten  miles  an  hour." 
In  support  of  the  plaintiflf 's  contention  in  this  regard  we  are 
cited  to  the  same  section  on  Thompson  on  Negligence,  where  this 
language  is  used: 

''There  is  authority  for  the  determination  that  the  rate  of 
speed  can  not  be  shown  by  the  opinion  of  witnesses  observing, 
when  from  the  inside,  unless  they  are  experienced  and  their 
observations  is  such  as  to  make  their  judgment  reliable." 

One  case  only,  in  support  of  this  proposition  is  cited,  that 
of  Orand  Rapids  Railroad  Company  v.  Huntley,  38  Mich.,  537. 
In  the  opinion  of  that  case,  at  page  540,  this  language  is  used: 
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*'In  regard  to  opinions  of  persons  riding  in  the  cars,  and  not 
observing  them  from  the  outside,  we  are  not  prepared  to  say 
that  they  may  not  be  received,  but  we  think  they  should  be 
excluded  unless  the  witnesses  first  show  such  extended  experi- 
ence and  observation  as  to  qualify  them  for  forming  such  opin- 
ions as  would  be  reliable.  It  is  not  presumable  that  ordinary 
railway  travelers  usually  form  such  habits.'* 

As  has  already  been  stated,  the  witness  who  was  under  exami- 
nation here  had  testified  that  he  had  paid  attention  to  the  rate 
of  speed  at  which  cars  traveled,  whether  fast  or  slow,  and  that 
he  thought  he  would  be  able  to  tell,  approximately,  about  what 
rate  of  speed  this  car  was  traveling.  There  is  no  inherent  rea- 
son why  the  testimony  of  one  riding  in  the  car  is  not  as  compe- 
tent as  that  of  one  observing  from  the  outside.  The  weight  to 
be  given  to  the  testimony  of  witnesses  upon  this,  as  upon  every 
other  subject,  is  to  be  determined  by  the  amount  of  knowledge 
which  the  witness  has  upon  the  subject,  and  concerning  which 
he  testifies.  The  evidence  here  sought  to  be  excluded  was  com- 
petent ;  the  weight  to  be  given  to  it  was  to  be  determined  by  the 
jury.  Careful  attention  has  been  given  to  each  of  the  alleged 
errors,  in  the  matter  of  ruling  upon  the  evidence,  and  we  find 
no  error  in  any  such  ruling  which  would  justify  a  reversal  of 
the  case. 

It  is  further  urged  on  the  part  of  the  plaintiff  that  the  court 
erred  in  its  charge  to  the  .jury.  The  court,  among  other  things, 
said  in  its  charge: 

**  Plaintiff  in  approaching  this  crossing  was  bound  to  use  his 
senses  to  ascertain  if  a  car  was  about  to  cross  or  was  approach- 
ing the  crossing,  and  if  he  failed  to  see  or  hear  anything,  when 
a  careful  and  prudent  man  by  exercising  his  eyes  and  ears  with 
ordinary  care  would  have  discovered  this  car  in  so  close  prox- 
imity to  the  crossing  that  he  could  not  safely  drive  across,  he 
would  be  guilty  of  such  negligence  as  would  defeat  his  recovery. 
The  fact  that  his  view  of  the  track  toward  the  direction  from 
which  the  car  was  coming,  if  such  you  find  to  be  the  fact,  was 
obstructed  by  buildings  or  an  ice  wagon,  would  not  excuse  him 
from  exercising  ordinary  care  to  ascertain  whether  he  could 
cross  in  safety.  If  there  were  any  such  obstructions,  plaintiff 
was  bound  to  exercise  such  care  as  an  ordinarily  careful  person 
should  exercise  under  like  circumstances.      He  must  exercise 
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ordinary  care  commensurate  with  the  surroundings  and  circum- 
stances in  which  he  found  himself.  Not  to  exercise  such  care 
would  be  negligence  on  the  part  of  the  plaintiff.  If  there  was 
any  object  to  obstruct  the  view  of  the  plaintiff  in  the  direction 
from  which  the  car  was  coming,  and  the  plaintiff  by  the  exer- 
cise of  ordinary  care  could  have  seen  the  car  and  stopped  his 
horse  in  time  to  have  avoided  this  collision,  it  was  his  duty  to 
exercise  that  care  and  stop  his  horse." 

It  is  said  that  though  this  is  the  rule  applicable  to  the  course 
of  the  tracks  of  the  ordinary  steam  railroad  in  the  country,  it 
is  not  the  rule  as  applied  to  the  course  of  street  railroads  in 
cities. 

In  the  case  of  The  Cleveland  Electric  Railway  Company  v. 
Charles  Wadsworth,  reported  in  25  C.  C.  Reports,  376,  this 
court  said : 

'*It  is  contributory  negligence,  precluding  recovery,  for  a 
paasenger  upon  alighting  at  night  from  a  street  car  to  pass 
around  the  rear  end  of  the  ear  and  attempt  to  cross  a  parallel 
track  upon  which  cars  are  running  in  an  opposite  direction  every 
three  minutes,  without  looking  in  that  direction,  or  checking  his 
pace,  or  taking  any  precaution  for  his  safety,  he  having  kno\yl- 
edge  of  the  surroundings  and  situation  of  the  tracks  and  of  the 
operation  of  cars  thereon." 

On  page  379,  Judge  Laubie  in  his  opinion  says: 

**  There  can  be  no  question  about  the  negligence  of  the  rail- 
way company,  of  the  men  who  were  in  charge  of  the  west  bound 
car;  they  were  running  at  too  great  a  rate  of  speed,  in  passing 
a  car  that  was  stopping  at  this  crossing.  But  it  is  evident,  from 
his  own  testimony,  and  from  all  the  testimony  in  the  case,  that 
the  plaintiff  was  liimself  guilty  of  negligence  contributing  to 
his  injury." 

This  case  was  affirmed  in  the  Supreme  Court  without  report. 
Complaint  is  further  made  that  the  court  used  this  language 
in  its  charge: 

**  Certain  provisions  of  the  city  ordinance  have  been  admitted 
in  evidence,  but  if  you  find  that  the  defendant  at  the  time  of  this 
accident  was  running  the  car  at  a  greater  speed  than  12  miles 
an  hour,  or  did  not  ring  the  gong  or  bell  or  give  any  warning, 
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that  would  not  of  itself  constitute  negligence,  but  may  be  con- 
sidered by  you  with  the  other  facts  and  circumstances  of  the 
case  in  determining  the  question  of  whether  or  not  the  defend- 
ant was  negligent  at  this  time." 

Clearly  what  was  meant  by  this  and  what  must  have  been  un- 
derstood by  the  jury,  was  that  the  simple  fact  that  the  defendant 
was  violating  an  ordinance  of  the  city  did  not  of  itself  consti- 
tute negligence,  for  which  the  defendant  would  be  liable.  This  is 
amply  justified  by  what  was  said  by  this  court  in  the  case  of 
Hoppe  V.  Parmalee,  20  C.  C.  Reports.  303,  the  second  clause  of 
the  syllabus  of  that  case  reading  as  follows : 

**The  Supreme  Court  of  Ohio  has  never  yet  gone  so  far  as 
to  say  that  an  act  done  in  violation  of  a  statute  or  an  ordinance 
is  negligence  per  se.  Nor  has  that  court  gone  so  far  as  to  say 
that  the  violation  of  such  statute  or  ordinance  raises  a  presump- 
tion of  negligence,  although  there  are  many  authorities  outside 
of  Ohio  in  support  of  each  of  these  propositions." 

In  that  case  an  infant  has  been  employed  in  a  manufactory; 
his  age  was  such  as  to  make  his  employment  a  violation  of  the 
statute.  The  trial  court  in  its  charge  to  the  jury  quoted  the 
statute  and  then  said  that  the  jury  might  consider  the  statute  in 
connection  with  the  other  facts  in  the  case  in  determining 
whether  or  not  there  was  negligence  on  the  part  of  the  employer. 

It  was  urged  that  the  court  should  have  said  more,  and  it  is 
urged  here  that  the  court  should  have  said  more  and  explained 
to  the  jury  that  the  plaintiff  had  a  right  to  rely  upon  the  ob- 
servance by  the  defendant  of  the  ordinance  of  the  city  applicable 
to  the  situation,  but  no  request  was  made  for  any  charge  in  that 
regard ;  and  in  IToppe  v.  Parmalepy  supra,  this  language  is  used 
in  the  first  clause  of  the  syllabus : 

'*  Where  what  was  said  by  the  court  to  the  jury  in  the  charge 
was  clearly  the  law,  if  the  plaintiff  desired  the  court  to  charge 
further  on  the  subject  in  question  ,a  request  for  such  further 
charge  should  have  been  made,  and  none  having  been  made,  the 
court  did  not  err  in  failing  to  give  any  other  proposition  on  the 
subject,  whether  such  other  proposition  would  have  been  war- 
ranted or  not. " 
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So  here  we  think  that  if  the  plaintiff  desired  further  instruc- 
tion to  the  jury  on  the  question  of  the  negligence  of  the  defend- 
ant, a  request  for  such  charge  should  have  been  made. 

Taking  the  entire  charge  together,  we  think  the  law  stated 
to  the  jury  was  correctly  stated  under  the  rules  in  this  state,  and 
that  it  was  not  misleading.  Whether  the  rule  adopted  in  Ohio 
is  entirely  consonant  with  reason^  it  is  not  for  us  to  say.  It  is 
sufiScient  for  our  purpose  that  we  follow  the  ruling  as  laid 
down  by  the  Supreme  Court. 

That  rule  is  announced  in  numerous  cases,  among  others,  in 
Meek  v.  Pennsylvania  Co.,  38  O.  S.,  632,  where  the  first  clause 
of  the  i^llabus  reads: 

**In  an  action  to  recover  for  an  injury  alleged  to  have  been 
caused  by  cars  moving  on  a  railroad  track,  proof  that  the  com- 
pany was  moving  its  cars  in  violation  of  a  city  ordinance  at  the 
time  the  injury  was  inflicted,  while  not  sufficient  per  se  to  create 
a  liability,  is  yet  competent  to  go  to  the  jury  as  tending  to  show 
negligence." 

We  find  nothing  in  the  charge  in  this  case  which  would  justify 
us  to  reverse  the  judgment. 

The  question  is  raised,  not  yet  mentioned  in  this  opinion,  upon 
the  action  of  the  court  on  a  motion  which  was  filed  by  the  plaint- 
iff to  require  the  defendant  to  make  definite  and  certain  its  an- 
swer, in  specifying  in  what  particulars  the  plaintiff  was  negli- 
gent. This  motion  was  overruled.  Unless  some  prejudice  came 
to  the  plaintiff  by  reason  of  this  action  of  the  court,  no  reversal 
could  be  predicated  upon  it.  There  was  no  evidence  introduced, 
nor  was  any  sought  to  be  introduced,  of  negligence  on  the  part 
of  the  plaintiff  which  he  could  not  have  anticipated,  and  hence 
he  was  not  prejudiced  by  this  action  of  the  court,  whether  he 
was  entitled  to  have  such  motion  sustained  or  not. 

It  follows  from  what  has  been  said,  that  the  judgment  of  the 
court  of  common  pleas  should  be,  and  it  is  affirmed. 
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STALE  CLAM  PML  ALBiONY. 

Circuit  Court  of  Cnyaliosa  County. 

Sarah  IIorgan  v.  Joseph  Wakeun  .• 

Decided,  Febmary  29, 1904. 

Alimon^h-Equity— Delay  of  Twentu-Four  Tear*  in  Asking  AHm&ny 
Make*  Claim  Stale. 

A  delay  of  twenty-four  years  after  a  husband  has  secured  a  diTOroe  in 
another  state,  before  applying  for  alimony,  during  all  of  which  time 
the  husband  was  the  owner  of  real  estate  situated  in  the  county 
which  might  have  been  subjected  to  the  payment  of  alimony  and 
during  which  time  the  wife  has  remarried,  makes  a  claim  for 
alimony  stale. 

E.  Sowers,  for  plaintiff  in  error. 
Blandin,  Rice  &  Oinn,  contra. 

Hale,  J.  (orally) ;  Marvin,  J.,  and  Winch,  J.,  coneor. 

Mrs.  Morgan,  who  brings  this  action,  was  formerly  the  wife 
of  Wakelin.  In  1876  they  were  divorced,  and  the  same  year 
she  married  Morgan  and  has  been  his  wife  since  that  time.  She 
brings  an  action  now  for  alimony.  The  case  was  commenced  in 
1900,  and  seeks  to  reach  real  estate  located  in  this  county.  One 
parcel  of  real  estate  is  owned  in  common,  as  the  deeds  show, 
by  her  and  her  former  husband,  Wakelin.  That  property  she 
has  occupied  during  all  these  years,  notwithstanding  the  hus- 
band has  the  title  to  one-half  of  it.  The  other  parcel  of  prop- 
erty was  acquired  by  Wakelin  in  1888. 

The  court  below  held  that  under  these  circumstances  the  action 
was  delayed  too  long;  that  the  cause  of  action,  being  equitable 
in  its  nature,  had  become  stale,  and  that  courts  would  not  en. 
tertain  now  an  action  to  enforce  it.  This  judgment  of  the  court 
of  common  pleas  was  rendered  upon  the  pleadings  as  they  stood, 
without  any  evidence.  If  it  is  desirable  to  review  the  judgment 
of  the  court  of  common  pleas,  it  can  be  easily  done  as  it  now 

*AJRn»^  without  opinion,  Morgan  v.  Wakelin,,  72  Ohio  State,  656. 
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stands.  We  are  inclined  to  think  the  court  of  common  pleas 
was  correct,  as  more  than  twenty-four  years  had  elapsed  be- 
tween the  granting  of  the  decree  and  the  bringing  of  this  action. 

The  reason  why  alimony  was  not  allowed  in  the  first  action 
was  because  the  divorce  was  granted  in  Arkansas,  on  the  appli- 
cation of  the  husband,  and  gave  the  wife  no  opportunity  to 
make  a  claim  for  alimony. 

The  property  has  all  the  while — one  parcel  since  the  divorce 
and  the  other  parcel  since  1888 — been  in  this  county,  and  could 
have  been  reached  as  well  before  1900  as  in  1900,  and  we  are 
inclined  to  hold  that  the  court  of  common  pleas  was  correct 
in  rendering  judgment  on  the  pleadings  and  we  afi&rm  the  judg- 
ment. 


■JLEGAL  CONTRACT  FOR  MVISION  OF  ATTORJttVS  FSSS. 

Circuit  Court  of  Cuyahoga  County. 

Louis  B.  Whitney  v.  Harbison  W.  Ewino,  Administrat(»  op 
THE  Estate  of  Harrison  J.  Ewino,  Deceased. 

Decided,  December  24,  1903. 

Contract— A  Party  to  an  Illegal  Contract  Can  Not  Invoke  Aid  of  Court 
to  Secure  a  Division  of  Profits, 

A  plaintiff  who  has  knowledge  of,  and  is  party  to,  an  agreement  be- 
tween an  attorney  and  a  client  by  which  it  is  agreed  that  the  at- 
torney shall  have  one-half  of  all  the  money  he  succeeds  in  obtain- 
ing from  the  husband  of  the  client  as  alimony  or  otherwise,  is 
party  to  an  illegal  contract,  working  a  fraud  upon  the  court,  and 
can  not  invoke  the  aid  of  the  court  to  recover  from  the  attorney 
one-half  of  the  sum  obtained  in  the  transaction  and  which  the  at- 
torney had  agreed  to  divide  with  plaintiff  for  recommending  him 
to  the  client  as  an  attorney. 

W.  C.  Ong,  for  plaintiff  in  error. 
Harrison  Etuing,  contra. 

MIarvin,  J. ;  Winch,  J.,  and  Hale,  J.,  concur. 
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The  plaintiff  here  was  the  plaintiff  below,  and  brought  suit 
against  Harriflon  J.  Ewing,  then  in  full  life  but  since  deceased, 
seeking  to  recover  upon  a  contract  entered  into  between  said 
parties  and  which,  as  set  out  in  the  petition,  is  as  follows: 

''Plaintiff  went  to  the  office  of  the  defendant,  Harrison  J. 
Ewing,  then  a  practicing  attorney,  and  said  to  him  that  a  wo- 
man by  the  name  of  Hornsby  was  in  his  (Whitney's)  office  and 
desired  the  service  of  an  attorney  and  had  directed  and  author- 
ized this  plaintiff  to  select  for  her  some  one  to  act  as  her  counsel 
and  attorney  for  her,  in  order  to  recover  alimony  or  mainte- 
nance and  support  from  her  husband.  This  plaintiff  then  and 
there  said  to  said  defendant,  Harrison  J.  Ewing,  that  he  (plaint- 
iff) would  recommend  the  appointment  of  Harrison  J.  Ewing  if 
he  (Ewing)  should  give  to  the  plaintiff  a  fair  proportion  of 
whatever  he  (Ewing)  should  receive  for  fees  or  compensation 
finally  in  said  case  and  growing  out  of  said  appointment,  where- 
upon the  defendant  said  to  this  plaintiff  that  if  he  (the  plaint- 
iff) should  recommend  him  (the  defendant,  Harrison  J.  Ewing) 
as  counsel  in  the  case  he  would  give  to  the  plaintiff  one-half  of 
all  the  fees  and  compensation  received  for  such  service." 

He  then  sets  out  that  he  did  recommend  the  said  Ewing  to  the 
said  Mrs.  Hornsby  as  a  suitable  person  for  her  to  employ  as  an 
attorney,  and  then  introduced  Mrs.  Hornsby  to  the  said  Ewing ; 
that  he,  the  said  Ewing,  took  the  case  for  ^Mrs.  Hornsby,  and  re- 
ceived as  fees  for  his  services  the  sum  of  $3,000,  no  part  of  which 
has  been  paid  to  the  plaintiff,  though  he  has  demanded  from  the 
said  Ewing  the  payment  of  $1,500 — one-half  of  the  fee  so 
received  by  Ewing. 

Upon  the  conclusion  of  the  evidence  introduced  upon  the  trial 
by  the  plaintiff  the  court,  on  motion,  directed  the  jury  to  return 
a  verdict  for  the  defendant,  which  was  done,  and  judgment 
entered  for  him.  On  the  part  of  the  plaintiff  it  is  urged  that  in 
so  granting  said  motion  the  court  erred.  This  brings  us  to  a 
consideration  of  the  evidence  in  the  case. 

Upon  the  trial  it  appeared  that  Mrs.  Ormsby  went  to  the 
office  of  the  plaintiff,  who  was  a  private  detective,  on  the  9th 
day  of  August,  1897,  and  complained  to  him  that  her  husband 
was  neglecting  her,  failing  and  refusing  to  provide  for  her  and 
was  in  other  respects  violating  his  obligations  as  a  husband,  and 
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sought  plaintiff's  advice,  and  he  said  to  her  that  he  was  not 
an  attorney  and  that  it  would  be  necessary  to  have  an  attorney 
in  order  to  obtain  her  rights.  She  said  to  him  that  she  was 
without  money  and  that  whatever  compensation  was  received 
by  anybody  in  helping  her  would  have  to  come  out  of  whatever 
was  recovered  from  her  husband,  who  had  a  considerable  amount 
of  money.  Whitney  went  to  the  office  of  Ewing,  told  him  of  the 
situation  of  the  woman  and  agreed  with  him  that  he  would 
bring  her,  if  he  could,  to  Ewing 's  office,  and  that  Ewing  should 
pay  him  one-half  of  whatever  he  (Ewing)  should  receive  as 
compensation  for  his  services.  Ewing  then  went  with  Whitney 
to  the  latter 's  office  and  was  introduced  to  Mrs.  Hornsby.  She 
stated  her  case  to  him,  and  he  thereupon  entered  into  a  written 
contract  with  her  by  which  it  was  agreed  between  them  that 
Ewing  should  receive  one-half  of  whatever  he  recovered  from  her 
husband  for  her.  He  filed  a  petition  asking  for  alimony.  Service 
was  had  upon  Hornsby,  who  was  the  next  day  arrested  at  the  in- 
stance of  Ewing  upon  a  charge  of  stealing  a  ring  from  his  wife, 
and  while  so  under  arrest  Ewing  made  some  arrangement  with 
Hornsby  by  which  he  was  to  file  an  answer  in  the  alimony  suit, 
which  was  prepared  by  Ewing  and  signed  by  Hoi:nsby  and  filed. 
As  a  result  of  the  transaction  and  within  about  two  months  of 
the  time  when  the  suit  was  brought  Hornsby  paid  to  Ewing  in 
settlement  of  this  suit  the  sum  of  $6,000,  one-half  of  which 
Ewing  paid  to  Mrs.  Hornsby  and  retained  the  other  one-half, 
$3,000,  in  pursuance  of  his  contract  with  her.  He  never  paid 
Whitney  anything. 

That  the  contract  made  by  Ewing  with  Mrs.  Hornsby  was  ab- 
solutely void  is  conceded  by  plaintiff's  counsel,  as  it  must  be  by 
any  reputable  lawyer. 

It  was  against  public  policy.  It  was  calculated  to  impose  upon 
the  court  to  whom  the  appeal  for  alimony  was  to  be  made.  It 
was  a  contract  out  of  which  Ewing  had  no  right  to  profit  and 
by  which,  if  appeal  had  been  made  to  any  court,  he  would  not 
have  permitted  to  profit.  If  the  plaintiff  was  a  participant  with 
Ewing  in  perpetrating  this  imposition  upon  MVs.  Hornsby,  and 
in  aiding  in  perpetrating  this  imposition  upon  the  court,  he  is 
not  entitled  to  profit  by  it,  and  no  court  should  aid  him  to  profit 
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hj  XL  This  b  praedeallT  conceded  by  eonnsel  for  the  plaintiff. 
But  it  is  urged  that  Whitney  is  entirely  innocent  in  the  matter; 
that  he  knew  Ewing  would  lie  entitled  to  eompensation  for  his 
services,  and  that  it  wouM  be  proper  that  he  should  receive 
scHnething  for  introducing  a  client  to  him  and  aiding  him  in 
proenring  eridence  upon  which  the  suit  might  be  won,  for, 
though  no  claim  is  made  in  the  petition  for  any  compensation 
for  any  other  services  than  the  introduction  of  the  parties  to 
eaeh  other  and  the  recommendation  of  Ewing  to  Mrs.  Hormsby, 
still  the  evidence  shows  that  the  plaintiff  did  aid  in  obtaining 
evidence.  lie  sent  a  detective  to  disreputable  places  in  this 
city  for  the  purpose  of  obtaining  such  evidence.  Whatever  may 
be  thought  of  rendering  such  aid,  this  case  is  determined  upon 
the  plaintiff  s  participation  in  the  fraudulent  contract  made 
by  Ewing  with  ^Irs.  Homsby. 

In  the  plaintiff's  own  testimony,  in  speaking  about  his  first 
conversation  with  Ewing  on  the  matter,  he  says: 

'  *  I  said  to  him  that  I  had  said  to  her  that  she  needed  an  at- 
torney, after  talking  with  her,  and  I  had  come  up  to  see  if  he 
would  take  hold  of  the  case  and  would  take  hold  of  the  case 
with  me." 

Again,  he  says: 

**He  said  to  me,  *If  you  will  take  me  down  and  introduce  her 
we  will  take  hold  of  this  case  together  and  whatever  we  get 
out  of  it  for  fees  we  wiU  divide  between  us.'  " 

And  again : 

''He  stated  that  he  would  take  hold  of  this  case  with  me,  and 
that  I  was  to  look  up  and  get  proof  where  he  had  been  around 
to  different  places  where  Hornsby  had  been,  the  different  places 
here,  and  get  proof  to  him,  and  we  would  take  hold  of  this 
case  together  and  we  would  pay  ourselves  out  of  whatever  money 
was  got  from  Homsby  for  her,  alimony  or  otherwise." 

Again,  in  speiking  of  this  conversation  he  had  between  Ewing, 
Mrs.  Homsby  and  himself,  this  question  was  put  to  him  by  his 
own  counsel:  ''What,  if  anything,  was  said  about  who  was  to 
collect  the  money  and  what  was  to  be  done  with  it,  that  is,  the 
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money  he  received ;  who  was  to  collect  it  ?"  •  To  this  he  answered, 
''Mr.  Ewing."  Then  followed  the  question,  ** State  what  was 
to  be  done  with  what  was  collected."  He  answered:  **To  give 
to  Mrs.  Homsby  one-half  of  it,  and  the  remaining  one-half  to 
be  divided  between  Mr.  Ewing  and  myself."  That  this  was  said 
at  the  first  conversation  had  between  the  three  together  appears 
from  the  question  and  answer  immediately  following.  The 
question  is:  *'Well,  then,  what  occurred?  Where  did  they  go, 
if  they  went  anywhere,  out  of  your  office?"  (Answer)  **Went 
into  Mr.  Ewing 's  office."  It  appears  that  earlier  in  this  same 
conversation  Ewing  had  said  that  he  would  prepare  a  written 
contract  between  himself  and  ^Irs.  Hornsby.  and  that  in  the 
afternoon  of  the  same  day  he  reported  to  the  plaintiff  that  such 
a  contract  had  been  executed.  This  seems  to  settle  beyond  any 
question  that  the  plaintiff  had  full  knowledge  at  the  time  that 
it  was  made  of  the  contract  between  Ewing  and  Mrs.  Homsby, 
and  that  this  contract  with  Ewing  was  dependent  upon  that.  It 
follows  that  his  contract  with  Ewing  was  tainted  with  the  same 
fraud  as  was  Ewing 's  contract  with  Mrs.  Homsby. 

It  is  urged  here,  however,  that  the  action  of  the  court  re- 
sulted in  permitting  Ewing  to  hold  and  enjoy  all  the  fruits  of 
his  own  wrongdoing.  This  is  true,  so  far  as  this  case  is  con- 
cerned.  When  the  courts  shall  be  appealed  to  by  the  person 
or  persons  from  whom  Ewing  fraudulently  obtained  this  money, 
it  can  be  determined  whether  any  one  shall  be  entitled  to  enjoy 
the  fruits  of  such  a  fraud.  It  is  said  that  so  far  neither  Mr. 
Homsby  nor  Mrs.  Hornsby  have  made  any  complaint  of  the  con- 
duct of  Ewing,  but  this  is  no  reason  why  the  court  should  give 
its  aid  to  any  wrongdoer  to  profit  out  of  this  despicable  trans- 
action. To  permit  a  recovery  here  would  be  for  the  court  to 
lend  its  affirmative  aid  to  a  wrongdoer  in  obtaining  profit  from 
his  own  unlawful  act.  This  can  not  be  done.  It  is  true  that 
Ewing  has  no  right  to  this  money,  but  he  has  not  asked  for  the 
intervention  of  the  court,  nor  is  the  judgment  entered  by  the 
court  below  any  affirmance  of  any  rights  in  Ewing  to  this  money. 
It  is  only  a  denial  of  any  rights  in  the  plaintiff.  The  reasoning 
which  would  justify  a  judgment  in  favor  of  the  plaintiff  here 
would  apply  with  equal  force  if  there  had  been  a  contract  pure 
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and  simple  to  obtain^money  from  Homsby  by  blackmail  and  di- 
vide the  money  so  obtained  between  Ewing  and  the  plaintiff, 
and  if  such  money  had  been  obtained  by  blackmail  and  paid  into 
the  bands  of  Ewing  and  the  plaintiff  had  brought  suit  to  re- 
cover a  portion  of  it.  The  trial  court  had  no  opportunity  in 
this  case  to  give  the  money  to  the  party  to  whom  it  rightfully 
belongs,  but  was  only  called  upon  to  say  whether,  as  it  did  not 
rightfully  belong  to  either  Ewing  or  the  plaintiff,  the  plaintiff 
having  aided  in  unlawfully  getting  it  into  the  hands  of  Ewing, 
should  have  a  part  of  it  paid  to  him. 

It  seems  clear  that  the  judgment  of  the  court  of  common  pleas 
was  right,  and  it  is  affirmed. 


PURCHASE  OP  STOCK  OONTRAKY  TO  A  POOUNC  AGIUCIMBNT. 

Circuit  Court  of  Cuyahoga  County. 

Elizabeth  Metzler  et  al  v.  The  Mason  Steam  Laundry. 

Decided,  November  4,  1904. 

Equity — One  Who  Demands  Equity  Must  do  Equity. 

Where  the  subscribers  to  a  stockholders  pooling  agreement  have  never 
done  anything  to  put  the  agreement  into  effect  and  for  a  term  of 
years  have  ignored  its  existence,  one  of  the  subscribers,  who  has 
himeelf  purchased  stock  in  violation  of  the  agreement  can  not 
afterwards  insist  upon  the  carrying  out  of  the  agreement  by  the 
others  while  refusing  to  surrender  to  the  pool  the  stock  which  he, 
himself,  had  purchased. 

Jas.  F,  Walsh  and  White,  Johnson,  McCasUn  &  Cannon,  for 
plaintiffs. 
Foran,  McTighe  &  Oage,  contra. 

Winch,  J. ;  Hale  J.,  and  Marvin^  J.,  concur. 

The  Mason  Steam  Laundry  Company  was  incorporated  Jan- 
uary  3,  1894,  with  an  authorized  capital  of  $10,000,  divided 
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into  100  shares.  On  the  fifth  day  of  January,  1894,  the  incor- 
porators of  the  company  duly  ordered  books  of  subscription  to 
stock  to  be  opened  and  on  the  same  day  twenty-five  shares  of 
stock  were  subscribed  for,  directors  were  elected  and  the  com- 
pany organized. 

By  the  terms  of  an  instrument  dated  January  5,  1894,  and 
signed  by  all  of  the  stockholders  of  the  company,  each  and  every 
one  of  the  subscribers  agreed  that  for  a  period  of  five  years  no 
one  of  them  would  sell  any  of  the  stock  which  he  held  in  the 
company,  except  to  the  other  subscribers  thereto,  jointly,  upon 
a  valuation  to  be  agreed  upon,  if  possible,  and,  if  not,  to  be 
fixed  by  arbitration,  and  each  and  all  of  the  subscribers  agree  to 
buy  any  such  stock  so  offered,  jointly  for  the  benefit  of  all  of  the 
subscribers  at  the  valuation  so  to  be  fixed.  It  was  further  agreed 
that  the  subscribers  should  assign  their  stock  to  G.  E.  Milligan, 
one  of  the  directors  of  the  company,  in  trust  to  secure  the  per- 
formance of  the  agreement.  By  a  like  instrument  signed  Jan- 
uary 5,  1899,  the  same  agreements  were  extended  for  a  further 
period  of  four  years,  or  until  January  5,  1903,  the  directors  of 
the  company  for  the  time  being  and  their  successors  in  oflSce 
being  substituted  for  Milligan  as  trustees  to  whom  the  sub- 
scribers' stock  should  be  assigned  in  trust;  both  of  these  agree- 
ments provided  that  at  the  termination  of  the  periods  therein 
named  said  trustees  should  reassign  the  stock  to  the  respective 
owners. 

No  such  assignments  of  the  stock  to  the  trustees  were  ever 
made,  but  the  stock  certificates,  after  being  properly  signed  by 
the  officers  of  the  company,  were  never  removed  from  the  stock 
certificate  book  which  remained  in  the  custody  of  the  ofiicers 
of  the  company. 

Section  X  of  the  rules  and  regulations  adopted  by  the  stock- 
holders provides  as  follows : 

'  *  The  stock  book  of  the  corporation  shall  remain  in  the  custody 
of  the  secretary  and  treasurer,  who  shall  have  control  thereof, 
and  not  more  than  twenty-five  shares  of  the  capital  stock  of  the 
company  shall  be  sold  without  the  consent  of  four-fifths  of  the 
board  of  directors  and  then  only  when  it  appears  that  it  is 
necessary  that  more  money  shall  be  had  in  order  to  conduct  and 
carry  on  the  business  of  the  corporation." 
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While  the  subscribers  to  the  pooling  agreements  mentioned  do 
not  appear  to  have  complied  with  its  terms  to  the  extent  of  them- 
selves purchasing  stock  of  subscribers  who  desired  to  sell,  the 
evidence  shows  some  of  the  subscribers  desired  to  dispose  of  their 
stock  during  periods  covered  by  said  agreements  and  gave  no- 
tice of  their  desires,  whereupon  the  Mason  Steam  Laundry  Com- 
pany out  of  its  own  funds  purchased  certain  of  its  own  stock, 
the  several  transactions  and  amounts  paid  by  the  company  be- 
ing as  follows:  June  13,  1895,  T.  E.  Milligan,  4-1/3  shares, 
$500;  June  10,  1898,  Annie  Kearney,  1  share,  $337;  June  8, 
1901,  NelUe  Carroll,  1/2  share,  $50;  July  15,  1901,  Rose  Calla- 
ghan,  1  share,  $100,  being  in  aU  6-5/6  shares,  and  $987.50  being 
expended  by  the  company  in  the  purchase  thereof  and  all  the 
certificates  representing  said  shares  were  duly  assigned  to  the 
''Mason  Steam  Laundry  Company." 

November  28,  1903,  and  after  the  bringing  of  this  suit,  but 
before  any  relief  with  reference  thereto  was  prayed  for  by  any 
of  the  pleadings,  the  Mason  Steam  Laundry  Company  sold  the 
4  1/3  shares  of  stock  it  had  purchased  of  MUligan  to  J.  T. 
Murphy,  who  paid  for  it  the  par  value  thereof. 

The  only  other  shares  of  stock  which  have  changed  hands  are 
1%  shares  purchased  previous  to  January  5,  1903,  by  R.  A, 
Butler,  one  of  the  plaintiflisi  in  this  suit,  director  and  secretary 
of  the  company  and  one  of  the  original  subscribers  for  stock 
and  of  the  pooling  agreements.  He  testifies  that  he  bought 
these  shares  with  the  knowledge  of  the  company  and  the  other 
subscribers  and  because  they  were  unable  to  purchase  them. 
While  the  evidence  does  not  bear  him  out  in  all  these  claims, 
it  does  not  appear  that  the  other  subscribers  after  they  had 
knowledge  of  these  purchases  by  Butler  ever  offered  to  buy  said 
shares  or  made  any  tender  with  reference  thereto  or  complaint 
with  regard  thereof,  except  as  complaint  is  made  by  cross-peti- 
tion filed  in  this  case. 

At  a  regular  meeting  of  the  board  of  directors  of  the  company 
held  April  1,  1901,  Butler  being  absent,  the  other  four  directors 
voted  for  and  passed  the  following  resolution:  ''Authorized 
more  stock  issued  to  help  pay  off  the  indebtedness  of  Mason 
Laundry  Company/' 
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The  minutes  of  the  next  regular  monthly  meeting  of  the  com- 
pany held  May  6,  1901,  all  five  directors  being  present,  set  forth 
the  following: 

''On  motion.  Limited  to  ten  shares  of  stock  issued  to  help 
pay  off  the  indebtedness  of  Mason  Laundry  Company  bills: 
Anna  Colgan,  four  shares  of  stock ;  Maggie  Mclntyre,  two  shares 
of  stock ;  Anna  McNamara,  two  shares  of  stock ;  Hannah  Larkins, 
two  shares  of  stock.  On  motion  ten  shares  of  stock  issued  to  the 
four  above  named." 

Butler  protested  against  this  action  on  the  ground  that  the 
issue  of  stock  was  illegal  and  he  then  and  there  refused  to  take 
any  of  said  shares.  The  other  four  directors  voted  for  the  mo- 
tion and  two  of  them  were  named  in  it  as  persons  to  whom  the 
stock  should  be  issued. 

May  10,  1901,  certificates  of  stock  for  ten  shares  were  duly 
issued  to  the  persons  named  in  the  resolution  of  May  6,  but  said 
certificates  were  never  removed  from  the  stock  certificate  book. 
Said  shares  were  paid  for  and  the  company  received  cash  to 
the  par  value  thereof,  which  is  used  in  paying  part  of  its  in- 
debtedness. 

August  2,  1901,  Butler  and  Metzler  filed  their  petition  in  the 
common  pleas  court  praying  that  the  defendant  corporation  be 
restrained  from  delivering  said  ten  shares  of  stock  to  defendants, 
and  that  on  the  final  hearing  said  sale  of  stock  to  be  set  aside 
and  the  defendants  ordered  to  deliver  up  said  certificates  and 
that  they  be  canceled. 

By  subsequent  pleadings  filed  in  the  common  pleas  court  and 
in  this  court,  where  the  case  was  brought  on  appeal,  issues  have 
been  made  up  as  to  the  several  transactions  mentioned  and  we 
are  now  ac/ked  by  plaintiffs  not  only  to  set  aside  said  issue  of 
ten  shares,  but  also  to  set  aside  the  transfer  to  Murphy  of  the 
4  1/3  shares;  on  the  other  side  defendants  ask  that  Butler  be 
decreed  to  hold  the  1  1/2  shares  of  stock  purchased  by  him, 
as  trustee  for  all  the  stockholders  and  subscribers  to  the  pooling 
agreement. 

Considering  the  questions  raised  chronologically  and  not  at- 
tempting to  set  forth  all  the  facts  upon  which  our  conclusions 
are  based,  we  first  take  up  tibe  pooling  agreements. 
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Plaintiffs  claim  that  these  contracts,  so  far  as  they  are  ex- 
ecutory, are  illegal,  being  in  restraint  of  alienation  and  are  also 
without  consideration,  for  the  agreement  to  buy  is  at  a  price  to 
be  agreed  upon,  and  if  not  agreed  upon,  then  fixed  by  arbitra- 
tion and,  if  so  agreed  upon  or  arbitrated,  upon  breach  of  the 
agreement  the  stockholder  desiring  to  sell  and  still  holding  his 
stock  would  be  entitled  in  damages  only  to  the  difference  be- 
tween the  real  value  of  his  stock  and  the  price  agreed  to  be  paid ; 
there  being  no  difference  between  the  two  there  would  be  no 
damage,  hence  no  consideration  for  the  promise  to  buy.  So  far  as 
executed,  the  plaintiff  claims  the  pooling  agreements  are  legal. 
Urging  this  distinction  between  executory  and  executed  con- 
tracts of  illegal  character,  plaintiff  says  that  as  to  the  4  1-3  shares 
of  stock  sold  by  Milligan  to  the  company  the  contract  waa  ex- 
ecuted, the  company  became  the  owner  thereof  as  trustee  for  aU 
the  stockholders,  that  he  is  entitled  to  his  pro  rata  share  thereof 
and  that  the  subsequent  sale  of  said  4  1-3  shares  to  Mhirphy, 
who  knew  all  the  facts,  was  illegal  and  should  be  set  aside  for 
plaintiffs'  benefit. 

As  to  the  IMj  shares  purchased  by  himself,  Butler  says  he  is 
not  bound  by  the  agreement  to  hold  the  same  in  trust  for  the 
other  stockholders,  because  as  to  this  ly^  shares  the  pooling 
agreement  is  not  executed,  and  said  agreement  being  illegal,  he 
can  not  be  bound  by  it. 

In  other  words,  Butler  asks  the  benefit  of  the  pooling  agree- 
ment as  to  the  4  1/3  shares  of  stock,  but  himself  declines  to  live 
up  to  the  spirit  of  it  as  to  his  li/>  shares.  This  narrow  ground 
upon  which  Butler  stands  does  not  give  him  an  assured  posi- 
tion before  a  court  a  court  of  equity.  It  was  with  much  force 
that  counsel  for  defendants  suggested  to  the  court  that  the  time 
honored  maxims  ^^Ile  who  comes  into  equity  must  come  with 
clean  hands,'*  and,  **He  who  asks  equity  must  do  equity,"  were 
not  mere  platitudes,  but  should  be  applied  in  this  case. 

The  conclusions  we  have  arrived  at  are  in  accord  with  such 
rules,  but  are  based  upon  more  specific  reasons.  We  find  as  a 
fact,  that  the  pooling  contracts  were  never  lived  tip  to  or  acted 
upon  by  anybody.  No  stock  was  ever  presented  to  the  trustee 
for  purchase,  none  was  ever  puriRhAsied  by  the  truisteeiB ;  it  was 
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presented  by  consent  of  all  persons  to  the  directors  of  the  cor- 
poration for  purchase.  The  6  5/6  shares  were  bought  by  the  di- 
rectors of  the  corporation  in  behalf  of  the  corporation,  were  paid 
for  by  the  corporation  funds,  and  were  assigned  to  the  corpora- 
tion.   This  was  done  with  the  assent  of  everybody. 

As  to  these  shares  the  agreement  was  disregarded  from  the 
beginning. 

We  iind  the  same  to  be  true  with  regard  to  the  1%  shares  pur- 
chased by  Butler. 

We  leave  these  purchases  and  sales  where  the  parties  left 
them  and  no  relief  is  granted  to  either  party  under  said  pooling 
agreement. 

It  follows  that  the  company,  having  made  an  unlawful  use 
of  its  funds  in  the  purchase  of  its  own  stock,  not  only  had  a 
right,  but  it  was  its  duty,  to  resell  the  same  and  return  to  the 
treasury  the  funds  thus  improperly  expended.  It  has  attempted 
to  do  so  with  regard  to  the  Milligan  stock,  resold  to  Murphy, 
and  we  find  said  sale  was  a  fair  one  and  should  be  confirmed. 

There  remains  for  consideration  the  issue  of  ten  shares  of 
additional  stock,  the  sale  of  which  was  authorized  in  April  and 
confirmed  in  May,  1901. 

We  hold  that  the  stock  books  were  not  closed  after  the  sub- 
scription for  the  original  twenty-five  shares  and  that  the  effect 
of  Section  X  of  the  rules  and  regulations  of  the  company  was 
but  a  direction  of  the  stockholders  to  the  directors  to  go  care- 
fully in  receiving  further  subscriptions.  When  the  section  was 
adopted  twenty-five  shares  had  been  sold  without  consent  of  four- 
fifths  of  the  directors,  for  then  there  were  no  directors,  but  hav- 
ing provided  for  the  election  of  directors,  the  stockholders  limited 
their  discretion  as  to  the  issue  of  additional  stock,  requiring  of 
them  a  four-fifths  vote  and  their  judgment  as  to  the  necessity 
of  a  sale  of  stock  as  a  means  of  procuring  more  money  in  order 
to  conduct  and  carry  on  the  business  of  the  corporation. 

We  find  that  on  April  1,  1901,  four-fifths  of  the  directors 
duly  authorized  the  sale  of  ten  additional  shares  and  that  a 
necessity  then  existed  for  the  sale  thereof  to  procure  funds  to 
pay  the  debts  of  the  corporation,  then  existing,  in  order  that 
the  business  of  the  company  might  be  continued. 
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We  find  that  the  sale  of  these  shares  at  par  was  for  their  full 
value.  Indeed,  we  doubt  if  the  stock  at  that  time  was  worth  par 
intrinsically. 

The  evidence  as  to  the  good  faith  of  the  directors  in  selling 
part  of  this  stock  to  themselves  is  not  entirely  satisfactory;  we 
are  inclined  to  think  all  stockholders  should  have  been  notified 
that  the  ten  shares  were  to  be  sold  and  that  the  four  directors 
should  not  have  trusted  their  own  judgment  that  no  other  stock- 
holders were  able  to  take  additional  stock.    One  of  the  directors 
testified  that  all  but  three  of  the  stockholders  were  notified  of 
the  additional  stock  to  be  sold.    Butler  was  a  director  and  ad- 
mits he  knew  on  Saturday  before  the  meeting  on  Monday,  May 
6th,  that  additional  stock  was  to  be  sold.    On  May  6th,  he  could 
have  applied  for  his  share  of  the  additional  ten  shares.    He  de- 
clined to  do  so  and  said  he  would  not  take  additional  stock,  but 
gave  a  bad  reason  for  his  refusal ;  the  issue  was  legal  if  made  in 
good  faith.    As  to  the  other  plaintiff,  Mrs.  Metzler,  there  is  little 
evidence.    But  that  both  plaintiffe,  if  they  were  in  anywise  pre- 
judiced by  the  confirmation  of  the  sale  by  the  directors  on  May 
6th,  to  two  of  their  own  number,  have  slept  on  their  rights, 
there  is  no  question.    The  stock  was  not  paid  for  nor  issued  un- 
til four  days  later,  yet  they  took  no  prompt  steps  to  restrain 
the  directors  from  issuing  the  stock  or  receiving  pay  therefor. 
They  did  nothing  for  three  months;  they  knew  of  the  financial 
difficulties  of  the  company  growing  out  of  its  connection  with 
the  Cuyahoga  Savings  &  Banking  Company,  which  failed  just 
at  that  time,  but  they  did  nothing  to  help  the  company  out,  did 
not  offer  to  take  stock,  stood  by  and  let  the  defendants  use  their 
own  money  and  after  the  company  had  finally  been  put  upon  its 
feet  again,  they  at  last  determined,  not  that  they  wanted  part 
of  said  shares,  but  that  they  did  not  want  the  subscribers  for  the 
ten  shares  to  keep  them,  and  so  they  brought  suit  after  three 
months  inaction.    We  hold  that  they  were  too  late  to  be  entitled 
to  the  relief  they  now  ask,  in  pleadings  subsequently  filed,  that 
they  have  part  of  said  ten  shares,  and  finding  no  equities  in  the 
petition,  it  is  dismissed,  as  are  also  all  cross-petitions,  each  party 
to  pay  his  own  costs. 
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CONSTITUTIONALITY  OF  THE  RURAL  SCHOOL  ACT. 

Coyrt  of  Appeals  for  Holmes  County. 

Albert  E.  Cline  v.  Oath  Martin  et  al. 

Decided,  December  11, 1915. 

Schools — Arrangement  of  Distiicts — Discretion  of  County  Board  of  Edu- 
cation Will  Not  he  Interfered  With,  Unless— Memhers  of  the  Board 
Not  County  Officers — Constitutionality  of  the  New  Act. 

1.  What  is  known  as  the  rural  school  code  confers  a  broad  discretion  on 

the  county  board  of  education  In  the  matter  of  the  establishment 
of  new  school  districts,  and  where  this  is  done  by  attaching  four 
sub-districts  to  a  village  school  district  a  court  will  not  grant  re- 
lief to  a  complaining  tax-payer  in  the  absence  of  a  showing  of 
fraud  or  an  intentional  abuse  of  discretion. 

2.  There  is  nothing  in  the  evidence  submitted  in  the  case  under  con- 

sideration which  would  indicate  an  abuse  of  discretion  on  the  part 
of  the  county  board,  and  the  court  would  not  be  justified  in  limiting 
by  construction  the  discretion  so  exercised. 

3.  Failure  of  the  rural  school  act  to  provide  for  the  election  of  the  mem- 

bers of  the  county  board  of  education  by  the  people  does  not  render 
the  act  invalid,  for  the  reason  that  the  jurisdiction  of  members  of 
the  county  board  is  exclusive  of  territory  embraced  in  any  city 
school  district  and  they  are,  therefore,  not  county  officers. 

4.  Full  power  is  vested  in  the  General  Assembly,  under  Section  3  of 

Article  VI  of  the  Amended  Constitution  of  September,  1912,  to  pro- 
vide for  the  organization,  administration  and  control  of  the  public 
school  system  of  the  state,  and  the  act  in  question  is  within  the 
limits  of  this  power. 

Carl  Schuler,  Prosecuting  Attorney,   Weygandt  &  Ross  and 
W.  F.  Garvcv,  for  plaintiff. 
C.  H.  Workman,  George  W,  Sharp  and  C.  J.  Fisher,  contra. 

IIOITCK,  J. 

This  cause  is  here  on  appeal  from  the  Common  Pleas  Court  of 
Holmes  County.    The  petition  in  substance  avers: 

That  the  plaintiff  is  an  elector  and  tax-payer  in  the  school 
district  in  question,  and  th^t  the  defendants  claim  to  be  the 
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members  of  the  board  of  education  of  said  district,  which  is 
known  as  the  Nashville  Village  School  District ;  that  the  county 
board  of  education  of  Holmes  county,  Ohio,  on  the  3rd  day  of 
December,  1914,  attempted  to  pass  a  resolution  adding  certain 
territory,  amounting  to  four  '*  sub-districts/ '  to  the  Xash^alle 
Village  School  District;  that  the  same  was  done  under  a  pre- 
tended authority  given  under  Section  4736  of  the  General  Code 
of  Ohio  (Ohio  Laws,  Volume  1()4,  page  138) ;  that  four  organ- 
ized  *' sub-district"  sc*hools  with  an  attendance  of  more  than 
twelve  pupils  each  were  thereby  discontinued ;  that  said  children 
as  a  result  were  transported  in  wagons  to  said  Nashville  school, 
which  was  a  great  inconvenience  to  said  pupils  so  transported; 
that  tile  defendant's  are  about  to  issue  and  sell  bonds  in  the  sum 
of  }j?18,()(H)  for  the  erection  of  a  school  building  in  the  said  Nash- 
ville Village  School  District;  that  said  county  board  of  educa- 
tion is  without  authority  to  change  the  lines  of  said  district ;  that 
said  Section  4736  of  tlie  General  Code  and  related  sections  there- 
to are  in  contravention  of  and  repugnant  to  Sections  1  and  2  of 
the  (Constitution  of  Ohio.  AVherefore  plaintiff  prays  for  injunc- 
tion, and  that  said  sections  of  the  '*New  School  Law  of  Ohio"  he 
declared  unconstitutional  and  null  and  void. 

The  defendants  filed  an  answer,  making  certain  admissions 
therein,  but  in  substance  being  a  general  denial. 

The  plaintiff  relies  upon  the  following  grounds  for  the  relief 
prayed  for  in  his  petition: 

First.  That  the  resolution  passed  by  the  county  board  of  edu- 
cation was  not  sufficient  to  give  to  it  jurisdiction,  if  it  had  juris- 
diction over  the  subject  matter. 

Second.  That  said  county  board  of  education  was  without  au- 
thority to  do  what  it  attempted  to  do,  and  had  no  jurisdiction  to 
do  so,  and  its  acts  therefore  are  ntill  and  void. 

Third.  That  there  was  an  abuse  of  discretion,  on  the  i)art  of 
said  county  board  of  education,  because  the  schools  were  not  ar- 
ranged so  as  to  be  most  easily  accessible  to  the  pupils. 

Fourth.  That  Section  4736,  General  Code,  and  kindred  sec- 
tions thereto  (Ohio  Laws,  Vol.  104,  page  138),  are  unconstitu- 
tional, 
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We  are  aware  of  the  importance  of  the  present  case,  and  that 
several  of  the  questions  here  presented  are  now,  for  the  first 
time,  before  an  appellate  court  in  Ohio.  What  is  denominated 
the  ** Rural  School  Code,''  being  the  act  of  February  5th,  1914, 
and  which  is  a  radical  departure  in  many  respects,  so  far  as 
school  legislation  is  concerned,  is  now  attacked.  The  sections  of 
the  act  involved  in  this  proceeding  are  found  in  Volume  104, 
pages  136  and  138,  Ohio  Laws,  and  are  as  follows: 

*' Section  4728.  Each  county  school  district  shall  be  under  the 
supervision  and  control  of  a  county  board  of  education  composed 
of  five  members  who  shall  be  elected  by  the  presidents  of  village 
and  rural  boards  of  education  in  such  county  school  district. 
Each  district  shall  have  one  vote  in  the  election  of  members  of 
the  county  board  of  education  except  as  is  provided  in  Section 
4728-1.  At  least  one  member  of  the  county  board  of  education 
shall  be  a  resident  of  a  village  school  district  if  such  district  is 
located  in  the  county  school  district  and  at  least  three  members 
of  such  board  shall  be  residents  of  rural  school  districts,  but  not 
more  than  one  member  of  the  county  board  of  education  shall 
reside  in  any  one  village  or  rural  school  district  ^vithin  the 
county  school  district. 

*' Section  4728-1.  All  school  districts  other  than  village  and 
city  school  districts  within  a  civil  township  shall  be  jointly  en- 
titled to  one  vote  in  the  election  of  members  of  the  county  board 
or  education.  The  presidents  of  the  board  of  education  of  all 
such  districts  in  a  civil  township  shall  meet  for  the  purpose  of 
choosing  one  from  their  number  to  cast  the  vote  for  members  of 
the  county  board  of  education."     •     •     • 

''Section  4729.  On  the  second  Saturday  in  June,  1914,  the 
presidents  of  the  boards  of  education  of  the  various  village  and 
rural  school  districts  in  each  county  school  district  shall  meet 
r'lnd  elect  the  five  members  of  the  county  board  of  education,  one 
for  one  year,  one  for  two  years,  one  for  three  years,  one  for  four 
years  and  one  for  five  years,  and  until  their  successors  are  elected 
and  qualified."     •     •     • 

''Section  4735.  The  present  existing  township  and  special 
school  districts  shall  constitute  rural  school  districts  until 
changed  by  the  county  board  of  education,  and  all  officers  and 
members  of  boards  of  education  of  such  existing  districts  shall 
continue  to  hold  and  exercise  their  respective  offices  and  powers 
until  their  terms  expire  and  until  their  successors  are  elected 
and  qualified." 
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**  Section  4736.  The  county  board  of  education  shall  as  soon 
as  possible  after  organizing  make  a  survey  of  its  district.  The 
board  shall  arrange  the  schools  according  to  topography  and 
population  in  order  that  they  may  be  most  easily  accessible  to 
pupils.  To  this  end  the  county  board  shall  have  power  by  resolu- 
tion at  any  regular  or  special  meeting  to  change  school  district 
lines  and  transfer  territory  from  one  rural  or  village  school  dis- 
trict to  another.  A  map  designating  such  changes  shall  be  en- 
tered on  the  records  of  the  board  and  a  copy  of  the  resolution 
and  map  shall  be  filed  with  the  county  auditor.  In  changing 
])onndary  lines  the  board  r^ay  proceed  without  regard  to  town- 
ship lines  and  shall  providt  'hat  adjoining  rural  districts  are  as 
1  early  e(|ual  as  possible  in  property  valuation.  In  no  ease  shall 
^nv  rural  district  i)e  created  containing  less  than  fiftef»n  square 
luiles.'' 

Coming  now  to  the  first  claim  of  plaintiff:  was  the  resolution 
fixing  the  lines  of  the  district  in  question  sufficient,  and  did  it 
fully  comply  with  the  requirements  of  Section  4736,  General 
Code?  We  have  examined  the  resolution,  and  we  are  of  the 
opinion  that  it  fully  (romplies  with  the  requirements  and  pro- 
visions of  said  statute,  and  that  said  county  board  of  education 
had  jurisdiction  of  the  subject  matter,  and  that  it  was  fully  au- 
thorized to  adopt  th(»  resolution,  and  that  it  contains,  in  sub- 
stance and  in  fact,  all  of  the  necessary  things  required  by  said 
statute. 

As  to  the  second  claim  of  the  plaintiff,  that  the  ccmnty  Iward 
of  education  was  without  authority  to  create  the  new  district, 
let  us  examine  the  language  of  the  statute  as  found  in  Section 
4736:  ^'To  this  end  fhr  county  hoard  shall  have  power  &//  reso- 
lution at  any  regualr  or  special  meeting  to  change  school  district 
lines  and  transfer  territory  from  one  rural  or  villa-ge  school  dis- 
trict to  another.'* 

In  the  present  case  four  ** sub-districts'*  as  they  originally 
existed  were  attached  to  the  Xashville  Village  School  District. 
Could  any  language  be  more  plain  and  explicit  than  the  above  in 
giving  the  board  authority  to  do  just  what  it  did  in  the  prem- 
ises? Certainly  not.  It  provides  for  the  changing  of  lines  and 
the  transfer  of  territory  from  one  rural  or  village  district  t'> 
another — just  what  was  done  by  the  countv  board  in  this  case. 
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when  it  transferred  the  four  ** sub-districts"  as  they  originally 
existed  to  the  Nashville  Village  School  District.  Sub-districts 
not  being  provided  for  in  the  act  of  February  5th,  1914.'  do  not 
now  exist,  and  it  was  only  the  territory  that  was  bounded  by  the 
** sub-districts"  as  they  formerly  were  that  was  annexed. 

We  do  not  think  that  the  county  board  is  limited  in  its  right 
to  arrange  districts,  by  simply  taking  the  territory  from  one 
rural  district  and  adding  to  another.  We  feel  that  the  statute  is 
broad  enough  and  gives  to  the  county  board  authority  to  take 
territory  from  a  rural  district  and  attach  it  to  a  village  district. 

It  is  contended  that  Nashville  is  not  a  village  district,  and 
therefore  the  territor>'  in  the  **  sub-districts "  could  not  legally 
be  attached.  We  do  not  think  it  necessary  for  the  proper  solu- 
tion of  this  question  to  determine  whether  it  was  or  was  not  a 
village  district,  because  under  the  provisions  of  Section  4736  it 
is  immaterial,  for  the  reason  that  it  was  territory  that  could  be 
attached  as  provided  and  contemplated  therein. 

The  third  contention  of  plaintiff  is  that  the  county  board  of 
education  did  not  arrange  the  schools  as  to  topography  and  popu- 
lation, so  as  to  make  them  most  easily  accessible  to  the  pupils  in 
said  territory,  and  thereby  abused  its  discretion. 

A  county  board  is  required  to  make  a  survey  and  prepare  a 
map  of  the  district,  and  to  arrange  the  schools  according  to  topo- 
graphy and  population,  and  in  such  a  manner  as  that  they  be 
most  accessible  to  pupils  in  the  district,  in  order  that  they  may 
reach  the  schools  with  as  little  inconvenience  as  possible ;  yet  the 
Legislature  certainly  intended  that  a  broad  discretion  be  given 
the  county  broad  in  this  particular.  The  statute  nowhere  limits 
the  authority  of  the  county  board  in  this  matter,  and  there  is 
nothing  in  the  evidvjnce  submitted  to  the  court  that  would  vindi- 
cate an  abuse  of  authority  on  the  part  of  the  county  board,  and 
we  do  not  think  that  a  court  would  be  justified  in  imposing  a 
limitation  by  construction,  or  in  any  way  interfering  with  the 
acts  of  such  board  in  arranging  the  lines  of  the  district  and 
otherwise  acting  under  said  provisions  of  the  statute,  in  the  ab- 
sence of  proof  clearly  establishing  fraud  or  gross  and  inten- 
tional abuse  of  discretion.    And  not  finding  in  the  present  case, 
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on  the  part  of  the  county  board,  any  equitable  grounds  of  fraud, 
or  mistake,  and  not  finding  its  acts  wrongful,  fraudulent,  collu- 
sive or  arbitrary,  we  do  not  feel  that  the  board  abused  its  dis- 
cretion. 

AVe  come  now  to  the  fourth  and  last  claim  made  by  the  plaint- 
iff, that  said  sections  hereinbefore  referred  to  of  the  **  New  School 
Law"  are  unconstitutional,  being  in  conflict  with  Sections  1  and 
2  of  Article  X;  also  Section  26  of  Article  II  of  the  Constitution 
of  Ohio. 

We  may  now  inquire.  When  is  a  law  in  conflict  with  the  Con- 
stitution, and  under  what  circumstance^  and  state  of  facts 
should  it  be  declared  unconstitutional  ? 

The  Legislature  is  a  co-ordinate  department  of  the  government, 
and  as  such  is  invested  with  certain  duties  and  responsibilities, 
and  we  think  in  the  enactment  of  laws  it  is  only  fair  to  presume 
that  it  has  considered  and  discussed  the  constitutionalty  of  all 
measures  passed  by  it,  and  therefore  the  unconstitutionality  of 
the  act  must  be  clear  or  courts  will  sustain  it.  Courts  may  re- 
sort to  an  implication  to  sustain  a  statute,  but  not  to  destroy  it; 
and  courts  can  not  go  beyond  the  province  of  legitimate  con- 
struction in  an  attempt  to  save  a  statute.  In  other  words,  where 
the  language  used  is  clear,  and  the  meaning  plain,  words  can 
not  be  read  into  it  or  out  of  it  for  that  purpose.  A  statute  can 
not  be  declared  invalid  for  the  reason  that  it  is  unwise,  unjust, 
unreasonable,  or  opposed  to  the  spirit  of  the  Constitution;  and 
unless  it  violates  some  express  constitutional  provision  it  must 
be  held  valid.  While  we  change,  while  we  alter,  while  we  im- 
prove in  our  material  and  social  life,  yet  these  principles  of  con- 
struction now  exist  and  will  continue  so  until  time  shall  be  no 
more. 

We  think  this  doctrine  is  well  established  in  this  state,  and  we 
need  only  to  cite  the  case  of  Probasco  v.  Raine,  Auditor,  50  Ohio 
State,  page  390,  where  Judge  Burket  says : 

'*  Whatever  may  be  the  rule  elsewhere,  it  is  clear  that  in  this 
state  the  validity  of  an  act  passed  by  the  Legislature  must  be 
tested  alone  by  the  constitution,  and  that  the  courts  have  no 
right  to  nullify  a  statute  upon  the  ground  that  it  is  against  pub- 
lic policy. 
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**When  the  Legislature  is  silent,  the  courts  may  declare  the 
public  policy,  and  mark  out  the  lines  of  natural  justice;  but 
when  the  Legislature  has  spoken,  within  its  powers  conferred  by 
the  Constitution,  its  duly  enacted  statutes  form  the  public  pol- 
icy, and  prescribe  the  rights  of  the  people,  and  such  statutes 
must  be  enforced  and  not  nullified,  by  the  judicial  and  execu- 
tive departments  of  the  state. 

**When  the  Legislature,  within  the  powers  conferred  by  the 
(yonstitution,  has  declared  the  public  policy,  and  fixed  the  rights 
of  the  people  by  statute,  the  courts  can  not  declare  a  different 
I'Olicy,  or  f\x  different  rights.  In  this  regard  the  Legislature  is 
supreme,  and  the  presumption  is  that  it  will  do  no  wrong,  and 
will  pass  no  unjust  laws.  The  remedy,  if  any  is  needed,  is  witli 
the  people  and  not  with  the  courts.  *' 

Section  26  of  Article  II  of  the  Constitution  of  Ohio  provides : 

'*A11  laws,  of  a  general  nature,  shall  have  a  uniform  opera- 
tion throughout  the  state,  nor  shall  any  act,  except  such  as  re- 
lates to  public  schools,  be  passed,  to  take  effect  upon  the  ap- 
l^roval  of  any  other  authority  than  the  General  Assembly,  ex- 
cept as  otherwise  provided  in  this  Constitution." 

Section  1  of  Article  X  provides : 

''The  General  Assembly  shall  provide,  by  law,  for  the  elec- 
tion of  such  county  and  township  officers  as  may  be  necessary." 

Section  2  provides: 

''County  officers  shall  be  elected  on  the  first  Tuesday  after 
the  first  Alonday  in  November,  by  the  electors  of  each  county,  in 
such  manner  and  for  such  term,  not  exceeding  three  years,  as 
may  be  provided  by  law\" 

Counsel  for  plaintiff  urge  that  members  of  a  county  board  of 
education  are  county  officers,  and  must  be  elected  by  the  people, 
and  therefore  the  sections  of  the  act  hereinbefore  referred  to 
contravene  the  above  sections  of  the  Constitution  of  Ohio.  We 
have  now  reached  the  place  in  the  present  case  where  we  are 
called  upon  to  pass  upon,  as  well  as  to  determine,  who  are  coun- 
ty officers.  We  are  pleased  to  cite,  upon  this  branch  of  the  case, 
the  ease  of  State  v.  Hunt,  84  Ohio  State,  page  149,  where  Judge 
Spear  says: 
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**We  have  not  undertaken  to  enter  the  field  of  definition  of 
the  term  *oflSce'  or  'officer.'  As  given  in  the  books  they  are 
multitudinous,  not  to  say  multifarious.  Indeed,  so  varied  are 
they,  scattered  through  the  books,  that  the  ingenious  barrister 
may  find  support  for  almost  any  proposition  relating  to  the  gen- 
eral subject  which  the  necessities  of  his  case  may  seem  to  demand. 
But,  alike  maxims  of  the  law,  when  used  indiscriminately  and 
without  judgment,  they  are  apt  to  mislead.  One  which  seems 
to  have  met  with  most  favor,  perhaps,  is  that  an  office  is  a  public 
position  to  which  a  portion  of  the  sovereignty  of  the  countr^^ 
attaches,  and  which  is  exercised  for  the  benefit  of  the  public. 
And  yet,  without  a  satisfactory  definition  of  what  is  and  what 
is  not  'the  sovereignty  of  the  country'  this  definition  seems  to 
fail  to  adequately  define.  Manifestly,  however,  each  case  should 
be  decided  on  its  peculiar  facts,  and  involves  necessarily  a  con- 
sideration of  the  legislative  intent  in  framing  the  particular 
statute  by  which  the  position,  whatever  it  may  be,  is  created." 

In  view  of  the  statement  made  by  the  learned  judge  in  the 
above  opinion,  we  will  proceed  in  the  light  of  the  facts  and  tne 
statute  under  consideration,  and  say  that  &  county  officer  is 
one  whose  right,  authority  and  duties  are  created  and  conferred 
by  law,  and  whose  jurisdiction  is  co-extensive  with  the  county. 
If  our  definition  is  correct,  then  and  in  that  event  a  member  of 
a  county  board  of  education  is  not  a  county  officer,  from  the 
fact  that  his  jurisdiction  does  not  extend  over  the  entire  county, 
lor  the  reason  that  city  school  districts  are  not  included  in  coun- 
ty school  districts,  but  are  especially  exempted  therefrom  under 
favor  of  Section  4684  of  the  General  Code,  which  provides: 
''Each  county,  exclusive  of  the  territory  embraced  in  any  city 
school  district,  *  *  *  shall  constitute  a  county  school  dis- 
trict.'' *  *  •  The  jurisdiction  being  a  limited  one — to  a 
county  school  district — which  does  not  include  the  county  as  a 
whole,  it  necessarily  follows  that  such  position  is  not  within  our 
definition  of  a  county  officer. 

In  addition  to  what  we  have  already  said  concerning  the 
constitutional  question  involved  in  the  case  at  bar,  we  think  that 
the  entire  matter  is  disposed  of  by  Section  3  of  Article  VI  of 
our  Amended  Constitution  of  Ohio,  as  adopted  September  3d, 
1912,  which  provides: 
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*  *  Provision  shall  be  made  by  law  for  the  organization,  admin- 
istration and  control  of  the  public  school  system  of  the  state  sup- 
ported by  public  funds;  provided,  that  each  school  district  eni- 
iTaced  wholly  or  in  part  within  any  city  shall  have  the  power 
by  referendum  vote  to  determine  for  itself  the  number  of  mem- 
bers and  the  organization  of  the  district  board  of  education,  and 
provision  shall  be  made  by  law  for  the  exercise  of  this  power  by 
such  districts.*' 

If  we  give  to  the  language  used  in  the  above  amendment  that 
plain  meaning  which  the  words  and  sentences  certainly  convey, 
we  can  reach  but  one  conclusion,  and  that  is  the  Legislature  had 
power  and  authority  to  pass  an  act  providing  for  a  school  sys- 
tem in  our  state,  and  that  the  said  constitutional  provision  so 
authorizes.  The  language  is  clear,  plain,  and  in  no  way  am- 
biguous: '^ Provision  shall  be  made  by  law  for  the  organization, 
administration  and  control  of  the  public  school  system  of  the 
state  supported  by  public  funds," 

This  certainly  delegated  to  and  gave  full  and  complete  au- 
thority and  power  to  the  Legislature  to  pass  the  school  act  now 
under  consideration,  and  to  provide  for  its  organization,  admin- 
istration and  control.  It  will  further  be  observed  that  said 
amendment  especially  provides  for  legislation  with  reference  to 
city  school  districts,  and  that  the  Legislature  so  provided  in  the 
school  act  by  exempting  city  school  districts  from  the  supervi- 
Viion  and  control  of  county  school  districts,  which  is  in  accord 
with  our  theory  that  a  member  of  a  county  school  board  is  not  a 
county  officer,  and  that  neither  the  framers  of  the  Constitution 
nor  the  Legislature  so  intended. 

The  court  is  therefore  unanimously  of  the  opinion  that  said 
sections  of  the  statute  under  consideration  herein  are  not  uncon- 
stitutional, and  are  not  in  conflict  with  or  repugnant  to  the  Con- 
stitution of  Ohio,  ar  any  article  or  section  thereof. 

We  further  find  that  none  of  the  claims  of  plaintiff  is  well 
taken,  and  that  he  is  not  entitled  to  the  relief  prayed  for  in  his 
petition,  and  the  petition  is  dismissed  at  the  costs  of  plaintiff. 

Judgment  accordingly. 

Shields,  J.,  and  Powell,  J.,  concur. 
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BOY  HURT  on  ranCHT  BLSVATOIL. 

Coart  of  Appeals  for  Hamilton  Countr. 

Victor  Bittxeb.  a  Minur  Aged  Sixteen  Trjuss.  by  His  Father 

AND  Next  Friend.  Edward  BrmcKR,  v.  The  Dolly 

Varden  Chocolate  Company.* 

Decided,  Febniarr  2.  1915. 

Xegligence— Freight  Elevator  With  Open  Sidet— Boil's  Foot  Caught  Be- 
tureen  Elevator  and  Windotc  Sill— Master  Xot  Liable. 

Failure  to  screen  a  window  lighting  an  deTator  shaft  does  not  render 
the  proprietor  liable  to  a  bov  whose  foot,  whoi  projected  over  the 
opoi  side  of  a  freight  elevator,  was  cans^t  and  crushed  between 
the  base  of  the  elevator  and  the  window  sUL 

Cowell  it  Lamping,  for  plaintiff  in  error. 
Watte  d'  Schindel,  contra. 

JONTS  (Oliver  B.),  J. 

The  action  below  was  for  personal  injury  to  a  boy  sixteen 
}  ears  of  age,  caused  by  his  foot  being  caught  between  an  elevator 
platform  and  the  side  of  the  shaft  at  the  top  of  a  window  which 
admitted  light  and  air  to  said  shaft. 

The  only  negligence  relied  upon  is  that  defendant  had  failed 
to  comply  with  the  provisions  of  Paragraph  4,  Section  1027, 
General  Code,  which  is  as  follows : 

**The  owners  and  operators  of  shops  and  factories  shall  make 
suitable  provisions  to  prevent  injuries  to  persons  who  use  or 
come  in  contact  with  machinery  therein  or  any  part  thereof,  as 
follows: 

•  •••••••• 

**4.  They  shall  case  in  all  unused  openings  of  elevator  shafts 
and  place  automatic  gates  or  floor  doors  on  each  floor  where  en- 
trance to  the  elevator  carriage  is  obtained.  They  shall  keep 
such  gates  or  doors  in  good  repair  and  examine  frequently  and 
keep  in  sound  condition  the  ropes,  gearing  and  other  yarts  of 
elevators." 

^Affirmed  by  the  Supreme  Court  without  opinion  November  9,  1915. 
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The  evidence  shows  that  the  elevator  in  question  was  a  freight 
elevator  operating  in  a  five-story  building.  It  was  open  in  the 
back  and  front  for  the  purpose  of  admitting  freight,  and  was 
closed  at  the  sides,  and  operated  in  a  shaft  which  was  entirely  en- 
closed, having  doors  on  an  alley  and  into  the  storeroom  on  the 
first  floor  and  a  door  on  each  of  the  upper  floors,  these  door 
openings  being  provided  with  automatic  gates  and  firedoors  at 
each  floor.  In  each  story  was  an  ordinary  glass  window  opening 
into  the  shaft  to  admit  light  and  air. 

Plaintiff's  testimony  was  to  the  effect  that  these  glass  windows 
were  each  set  in  a  recess  about  one  inch  back  from  the  face  of  the 
wall,  while  defendant,  being  called  for  cross-examination  by 
plaintiff,  testified  that  the  tops  of  these  windows  were  flush  with 
the  wall,  but  that  they  were  recessed  about  one  inch  at  the 
bottom. 

The  accident  occurred  by  plaintiff  extending  his  foot  beyond 
the  elevator  platform  in  such  way  that  his  heel  was  caught  be- 
tween this  platform  and  the  top  of  the  window  at  the  front  of 
the  shaft  on  the  second  floor.  Plaintiff  charges  an  omission  of 
duty,  contrary  to  the  provisions  of  Section  ]  027  in  the  defendant 
failing  to  case  or  screen  in  such  window.  This  section  is  an 
amendment  of  an  act  passed  March  20,  1900,  found  in  94  O.  L., 
42,  which  required  owners  and  operators  of  factories  and  work- 
shops to  make  suitable  provisions  to  prevent  injury  to  persons 
who  may  come  in  contact  with  machinery,  and  such 

''provisions  shall  include  *  *  *  the  railing  in  all  unused 
elevator  openings,  the  placing  of  automatic  gates  or  floor  doors 
and  the  keeping  of  same  in  good  condition,  on  each  floor  from 
which  and  where  on  each  side  or  sides,  or  elevator  openings,  en- 
trance to  the  elevator  carriage  is  obtained,  the  frequent  exam- 
ination and  keeping  in  sound  condition  of  ropes,  gearing  and 
other  parts  of  elevatoiii.'' 

From  reference  to  this  law  it  will  be  seen  that  the  windows  in 
question  in  this  case  were  not  such  ''unused  openings"  as  are 
referred  to  in  the  statute.  There  is  no  charge  made  in  the  peti- 
tion of  any  negligence  on  the  part  of  defendant,  either  in  the 
construction  or  the  operation  of  the  elevator.  Such  an  accident 
might  occur  in  any  well  constructed  freight  elevator  by  a  pas- 
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^«i«r  cai^levij  an-i  neriif^ntly  extendbi^  a  hand  or  foot  be- 
Tond  th^  Iir>-  of  rh.?  plitforrs  in  saeh  way  as  to  be  pinehed  against 
the  sid*^  of  the  *haft.  or  a:  a  f  or  or  window.    For  simflar  eases, 
Jiee:     ro^n'U  v.  J/r>r.  DiBn.:  dr  Pefers  Co^  19  BnL,   22 
Jifa<4ivnii?n  t.  Ji^rp^r  OoMrrM/'^i.*ii  Co,,  126  N.  Y.  Sopp.,  303 
Fo€Am4mj%  v.  J/*>*^  r^t^iM^^fri^^  Co^  23  X.  Y.  Sapp.,  787,  791 
McDonald  t.  i>yfr'.H.  !!>•  Mas^  3^^! :  E'^heHs  v.  ^nAof  .Vul  Co.. 
142  Midu  569. 

In  the  opinion  of  the  -v-Tirt  it  was  not  error  in  the  trial  court 
to  direet  a  verdict  for  defendant,  as  was  done,  and  the  judg- 
ment is  therefore  affirmed. 

JoxES  'E.  H.  .  J.,  and  &?rmax.  J.,  «<meQr. 


UAHLITY  FOIL  GOODS  LOST  BY  FBtE  WHLK  M 
TftANSn^  BY  RAB^ 

Coiut  of  Appeals  for  Hamilton  OomtT. 
The  HrENEFELD  Company  v.  The  Che&u^akb  &  Omo 

RjJLWAY  COMPAXT. 

Decided.  Mandi  13.  1915. 

HailuMyt — Provition  of  Bill  of  Lading  ETempHmg  Carrier  from  lAa- 
hilitw — Where  Fire  Oourt  Without  Its  Fauii^Testiwumw  Reqmired 
to  Shmc  the  Company  was  icithomt  FanU. 

In  an  action  against  a  railway  company  to  recorer  the  valne  of  goods 
destroyed  by  fire,  after  being  biUed  for  shipmoit.  where  the  bill 
of  lading  ezonpta  the  carrier  from  liability  for  loes  occurring  by 
fire  without  its  fault,  after  the  non-delirery  of  the  goods  is  shown 
the  duty  rests  upon  the  carrier  to  show  that  the  loss  was  within 
the  terms  of  the  exception  and  occurred  without  its  fault;  and 
this  principle  is  applicable  although  the  fire  originated  on  the 
premises  of  the  plaintiff. 

Charles  A.  J.  Walker,  for  plaintiflf  in  error. 
Galvin  d'  Galvin  and  E.  J.  Tranj,  contra. 

Richards,  J. 

Action  was  brought  against  the  railway  company  for  the  pur- 
pose of  recovering  the  value  of  a  car-load  of  washing  machines 
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which  had  been  shipped  by  the  plaintiff  and  were  destroyed  by 
fire.  The  goods  were  billed  to, the  Bostwiek-Brann  Company, 
Toledo,  Ohio,  and  were  shipped  from  the  factory  of  the  plaintiff 
company  situated  at  Augusta,  Kentucky.  Whatever  rights,  if 
any,  the  consignee  had  to  recover  for  the  loss  of  the  goods,  have 
been  assigned  to  the  plaintiff. 

An  empty  car  had  been  left  on  January  28,  1906,  on  a  spur 
track  of  the  railway  company  extending  back  something  more 
than  900  feet,  to  the  plant  of  the  plaintiff.  Plaintiff  proceeded 
to  load  the  car  with  the  goods,  completing  the  same  about  five 
o'clock  p.  M.  on  January  29,  1906,  and  upon  the  completion  of  the 
loading  a  bill  of  lading  was  made  out  and  signed  by  the  agent 
of  the  railway  company  and  the  company  informed  that  the  car 
was  ready  to  be  forwarded  to  destination.  During  the  night  of 
January  29th  the  car  and  its  contents  were  destroyed  by  a  fire 
originating  in  the  plant  of  the  plaintiff,  the  same  fire  also  destroy- 
ing two  car  loads  of  ties,  the  property  of  the  railway  company, 
standing  on  the  same  siding. 

On  the  trial  of  the  case  the  plaintiff  introduced  in  evidence  the 
bill  of  lading,  which  contained  a  clause,  in  substance  exempting 
the  railway  company  from  liability  for  loss  occurring  by  fire 
without  its  fault.  .The  railway  company  offered  no  evidence,  and 
at  the  conclusion  of  the  evidence  offered  on  behalf  of  the  plaintiff 
the  court  directed  the  jury  to  return  a  verdict  in  favor  of  the 
defendant,  on  which  verdict  so  returned  judgment  has  been  en- 
tered. 

No  question  is  made  as  to  the  knowledge  of  the  plaintiff  of 
the  terms  of  the  limitation  contained  in  the  bill  of  lading,  and 
it  is  said,  in  justification  of  the  ruling  made  by  the  trial  judge, 
that  the  evidence  offered  by  the  plaintiff  shows  the  origin  of  the 
fire  to  have  been  on  the  plaintiff's  property,  and  that  the  record 
contains  no  evidence  of  any  negligence  on  the  part  of  the  rail- 
way company.  The  evidence  contained  in  the  record  is  very 
meager,  the  only  material  facts  on  this  matter  being  that  the 
fire  occurred  on  the  same  night  that  the  car  was  loaded,  and 
while  it  still  remained  on  the  spur,  and  that  it  was  in  a  small 
village,  not  a  terminal  point  of  the  railway  company.  It  may  be 
true  that,  when  it  appears  the  fire  originated  on  the  property 
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or  in  the  plant  of  the  plaintiff,  the  law  under  such  circumstances 
would  imply  that  the  fire  originated  without  fault  of  the  railway 
company,  but  the  mere  origin  of  the  fire  is  not  the  only  fact  which 
is  important  in  this  case.  It  does  not  appear  what  length  of  time 
the  fire  continued  to  bum,  nor  at  what  time  of  the  night  the 
property  in  question  was  destroyed.  Whether  the  railway  com- 
pany had  any  knowledge  of  the  existence  of  the  fire,  or  whether  it 
had  any  facilities  for  removing  the  car  from  the  zone  of  danger, 
does  not  appear;  neither  does  it  appear  whether  the  railway 
company  had  any  grounds  to  anticipate  that  a  fire  was  likely  to 
occur. 

We  think,  under  the  circumstances  stated,  the  plaintiff  had 
made  a  prima  facie  case  and  the  duty  rested  on  the  railway 
company  to  offer  some  evidence  tending  to  show  that  the  hiss 
occurred  without  any  fault  on  its  part  at  the  time  of  the  fire.  It 
would  be  an  easy  matter  to  show  whether  the  company  or  its  em- 
ployees had  knowledge  of  the  fire  and,  if  such  was  the  fact,  that 
it  was  without  fault  in  allowing  the  car  to  remain  in  a  place  of 
danger  after  the  fire  started. 

The  case  was  disposed  of  on  a  matter  of  practice  and  the  Ohio 
rule  appears  to  be  well  stated  in  the  case  of  Gralmm  v.  Davis, 
4  0.  S.,  362. 

See  also.  Union  Express  Co.  v.  Graham,  26  0.  S.,  595;  Penna. 
Co,  v.  Yodcr,  1  C.C.(X.S.),  283. 

These  cases  establish  the  Ohio  rule  to  be  that  the  duty  rests 
on  the  common  carrier  to  show  not  only  that  the  loss  was  within 
the  terms  of  the  exception,  but  that  the  same  occurred  without 
its  fault.  The  plaintiff's  evidence  having  established  that  the 
loss  occurred  by  fire,  it  became  incumbent  on  the  defendant  to 
show  the  destruction  of  the  goods  did  not  result  from  its  negli- 
gence. The  trial  court,  under  the  circumstances  shown,  was  not 
justified  in  directing  a  verdict  for  the  defendant,  because  it 
could  not  be  said,  as  a  matter  of  law,  that  the  defendant  was 
without  fault.  Tlie  (luostion  depends  upon  the  circumstances 
existing  at  the  time.  While  the  burden  of  proof  did  not  change, 
yet  the  plaintiff  having  offered  the  evidence  which  appears  in  the 
record,  the  duty  then  rested  on  the  defendant  to  go  forward 
with  the  case  by  offering  such  evidence  as  it  had  tending  to 


JOURT  OF  APPEALS. 


1915.]  Hamilton  County. 


show  that  it  was  without  fault  for  the  loss  of  the  goods  shipped. 

Under  the  federal  authorities  the  burden  rests  on  the  carrier 
to  show  that  the  damage  resulted  from  a  cause  excepted  in  the 
bill  of  lading,  and,  after  that  proof,  the  burden  is  then  on  the 
plaintiff  to  show  that  the  loss  occurred  by  the  negligence  of  the 
carrier.  See  Cau  v.  Texas  i&  Pacific  Ry.  Co.,  194  U.  S.,  427.  But 
the  case  on  this  matter  we  hold  to  be  controlled  by  the  rulings  of 
the  courts  of  the  state  where  the  action  is  brought.  The  case 
last  cited  is  based  on  Clark  v.  Barnwell^  12  How.,  272,  which  was 
justly  criticised  by  Judge  Ranney  in  Grahani  v.  Davis,  4  0.  S., 
372,  cited  supra,  and  which  the  Supreme  Court  of  Ohio  expressly 
declined  to  follow. 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
new  trial. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 


ADMINISTRATOIL  WITHOUT  INTEIUDST  IN  ANNUITY  BONDS. 

Court  of  Appeals  for  Hamilton  County. 

]\Iark  a.  Crawford,  Administrator,  v.  The  Foreign  Christian 
Missionary  Society;  and  ]Mark  A.  Crawford,  Adminis- 
trator, V.  The  American  Christian  ^Missionary  Society. 

Decided,  March  8,  1915. 

Oifts — Donations  to  a  Religious  Society — 'Evidenced  hy  Bonds  Upon 
Which  Annuities  Were  Paid — Held  to  Have  Been  Executed  Gifts. 

Donations  made  by  the  decedent  to  the  defendant  society,  receipted 
for  by  papers  denominated  annuity  bonds  and  which  recite  that 
such  donations  are  executed  gifts  to  the  society  and  are  to  belong 
to  such  society  from  the  date  thereof  without  any  account  or  lia- 
bility therefor,  and  which  contain  an  agreement  to  pay  an  an- 
nuity to  the  donor  during  his  lifetime,  and  such  annuities  being 
paid  to  the  time  of  the  donor's  death,  are  in  fact  executed  gifts 
in  which  the  administrator  of  the  donor  has  no  interest. 

W.  C.  Lambert  and  Guy  \\\  MaUon,  for  ])laintiff  in  error. 
Galvin  &  Galvin  and  //.  A.  Bayless.  contra. 
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CHITTENDKNy  J. 

Plaintiff  below,  Murk  A.  Crawford,  as  administrator  of  the  es- 
tate of  John  F.  Davis,  deceased,  began  soit  in  each  case  to  re- 
cover an  amount  of  money  which  it  was  alleged  the  defendant 
had  received  for  the  benefit  of  the  deceased  or  his  estate.  The 
defendants  are  religions  organizations  formed  for  the  purpose  of 
promoting  the  Christian  religion. 

It  appears  that  at  various  times  from  1897  to  1909,  Mr.  Davis 
had  given  various  sums  to  these  organizations,  amounting  in  the 
aggregate  to  more  than  $30,000.  Upon  receipt  of  a  given 
amount  the  societies  issued  to  him  a  paper  denominated  an  annu- 
ity bond.  These  bonds,  in  substance,  recite  that  Mr.  Davis  had 
donated  to  and  paid  into  the  treasury  of  the  society  a  specified 
amount  of  money,  and  recite  that  such  sum  so  donated  by  him 
is  to  be  considered  as  an  executed  gift  to  said  society  and  to  be- 
long to  said  society  from  this  date,  without  any  account  or  lia- 
bility therefor.  It  is  further  provided  in  the  bonds  that  the  so- 
ciety should  pay  an  annuity  of  a  given  amount,  in  semi-annual 
payments,  such  payments  to  cease  upon  the  death  of  the  donor. 
These  annuities  ranged  from  four  to  six  per  cent,  on  the  amount 
of  the  donation. 

Without  undertaking  to  discuss  in  detail  the  interesting  argu- 
ments of  counsel,  we  will  state  that  it  is  our  conclusion  that  the 
transaction  constituted  an  executed  gift,  and  that  the  paper  is- 
sued by  the  society  and  denominated  an  annuity  bond  is  a  com- 
plete and  specific  declaration  that  it  is  a  completed  and  executed 
jrift.  Such  paper  not  only  constitutes  a  declaration  on  the  part 
of  the  society  that  it  is  receiving  the  money  as  a  gift,  but  it  is 
likewise  a  declaration  upon  the  part  of  the  donor  who  accepted 
these  bonds  and  retained  them  during  his  lifetime.  Whether  the 
agreement  upon  the  part  of  the  society  to  pay  the  annuities  could 
have  been  enforced  by  the  donor,  need  not  here  be  considered,  be- 
cause the  societies  did  in  fact  pay  to  the  donor  such  annuities 
until  the  time  of  his  death. 

Entertaining  the  views  above  announced,  it  follows  that  the 
judgments  should  be,  and  the  same  are  hereby  affirmed. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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NEGLIGENCE  IN  PLACING  A  LOAN. 

Court  of  Appeals  for  Holmes  County. 

Robert  S.  Torbbt  v.  Nora  Young. 
Decided,  November  1,  1915. 

Waiver  by  Silence  of  Trial  to  Jury— Loan  Placed  on  Property  to  Which 
Deed  Had  Been  Forged — Agent  Acting  Without  Pay  and  Claiming 
to  Have  Been  Duly  Diligent — Held  to  Have  Been  Negligent  and 
Held  Liable  to  the  Owner  of  the  Funds, 

1.  Where  so  far  as  the  record  discloses,  a  party  sat  by  in  silence  and 

permitted  an  action  for  money  only  to  be  tried  without  the  inter- 
vention of  a  jury  without  interposing  an  objection  thereto,  he  is  es- 
topped from  complaining  for  the  first  time  in  a  court  of  review 
that  he  was  prejudiced  thereby. 

2.  An  agent  or  bailee,  serving  without  pay,  made  a  loan  on  farm  prop- 

erty to  a  stranger  the  titlcwhereof  was  shown  by  an  abstract  to  be 
perfect  in  the  grantor  of  the  borrower,  who  exhibited  an  unrecorded 
deed  to  the  property  which  was  placed  on  record  before  the  loan 
was  consummated.  The  deed  proved  to  be  a  forgery,  and  the  owner 
of  the  funds  loaned  brought  an  action  against  the  party  who  acted 
for  her  in  making  the  loan  for  the  amount  of  her  loss.  Held: 
The  making  of  the  loan  to  a  stranger,  without  further  inquiry  than  as 
to  the  validity  of  the  title  in  hi?  grantor,  was  gross  negligence,  and 
plaintiff  is  entitled  to  judgment  for  the  full  amount  of  the  loss. 

Taggart  tC*  Ross  and  N.  Stilwell,  for  plaintiff  iii  error. 
C  R.  Cary,  contra. 

IIOUCK,  J. 

This  is  a  proceeding  in  error  seeking  to  reverse  a  judgment 
of  the  court  below  in  a  suit  in  which  the  present  defendant  in 
error,  Nora  Young,  was  plaintiff,  and  the  plaintiff  in  error, 
Robert  S.  Torbet,  was  defendant.  The  petition  of  the  plaintiff 
below  is  as  follows: 

"Plaintiff  in  her  petition  avers  that  some  time  prior  to  the 
14th  day  of  October,  1910,  the  defendant  was  employed  as  the 
agent  of  plaintiff  to  obtain  and  make  for  plaintiff  safe  loans 
secured  by  mortgage  on  real  estate  of  which  plaintiff  had  knowl- 
edge, in  the  vicinity  of  defendant's  home  in  Ripley  township, 


COURT  OP  APPEALS. 


Torbet  v.  Young.  [Vol.  24  (N.S.) 


Holmes  county,  Ohio,  and  on  or  about  September  12tli,  1910, 
the  defendant  received  from  plaintiff  about  $2,800  in  money 
to  be  held  by  him  in  trust  for  plaintiff,  and  to  be  used  by  defend- 
ant for  said  purposes,  and  for  no  other  purpose;  that  defend- 
ant has  failed  and  refused  to  comply  with  and  carry  out  the 
terms  and  conditions  of  said  agency  and  trust,  and  refused  to 
account  for  said  money  on  demand,  and  prays  for  an  accounting 
and  for  judgment  for  the  amount  found  to  be  due,  and  for  other 
relief,  and  for  costs." 

The  defendant  below  filed  an  answer  setting  forth  two  de- 
fenses, the  first  defense  being  a  general  denial  and  the  second 
defense  being  in  substance  as  follows: 

''That  on  or  about  September  10th,  1910,  and  for  a  long 
time  prior  thereto  he  received  from  plaintiff  divers  sums  of 
money  and  at  her  request  made  loans  and  investments  in  her 
name;  that  on  or  about  September  12th,  1910,  he  received 
$2,800  for  said  plaintiff,  and  informed  her  of  the  fact,  and  at 
her  request  retained  said  money,  to, be  loaned  and  invested  for 
her;  that  he  loaned  said  money  to  one  William  Hoover,  who 
represented  himself  to  be  the  owner  of  a  farm  of  ninety-seven 
acres  situated  near  the  village  of  Dalton  in  Wayne  county,  Ohio; 
that  Hoover  executed  his  promissory  note  for  $2,800  with  in- 
terest at  six  and  one-half  per  cent,  due  in  three  years,  and  his 
mortgage  deed  conveying  said  farm  to  plaintiff  to  secure  said 
note,  and  delivered  said  note  and  mortgage  to  defendant,  and 
that  said  defendant  placed  said  note  and  mortgage  with  other 
papers  and  evidences  of  indebtedness  belonging  to  plaintiff, 
which  were  deposited  in  the  Farmers  Bank  at  Shreve,  Ohio; 
that  all  of  said  defendant's  acts  relating  to  the  loaning  of  said 
money  were  in  good  faith,  without  compensation  and  wholly 
gratuitous,  and  that  in  all  of  his  acts  pertaining  thereto  he  exer- 
cised reasonable  care  and  prudence.'* 

The  answer  further  alleges,  and  in  detail,  that  notwithstand- 
ing the  fact  that  it  was  afterwards  learned  that  the  deed  to 
said  ninety-seven  acre  farm  upon  which  said  $2,800  loan  was 
made  had  been  forged  by  said  Hoover,  and  although  Hoover 
had  not  the  legal  title  to  said  farm,  yet  said  loan  having  been 
made  in  good  faith,  and  he  (Torbet)  having  exercised  reason- 
able care  and  prudence,  prays  to  go  hence  without  day. 

A  reply  in  the  nature  of  a  general  denial  was  filed  by  plaint- 
iff below  to  this  answer,  and  upon  the  issue  joined  the  case 
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was  submitted  to  the  court  upon  the  evidence,  without  the  in- 
tervention of  a  jury.  The  record  is  silent  as  to  anything  relat- 
ing to  the  submission  of  the  cause  to  a  jury.  The  court  found 
for  the  plaintiff  below  in  the  sum  of  $2,800,  with  interest  from 
October  14th,  1910.  The  plaintiff  in  error  seeks  a  reversal  of 
this  judgment  upon  two  grounds:  first,  that  the  cause  being 
one  triable  to  a  jury  the  court  below  erred  in  permitting  the 
same  to  be  tried  without  the  intervention  of  a  jury;  second, 
that  the  judgment  is  manifestly  against  the  weight  of  the  evi- 
dence and  is  contrary  to  law. 

Proceeding  now  to  the  alleged  errors,  let  us  first  determine 
whether  or  not  the  action  at  bar  is  for  the  recovery  of  money 
only.  This  must  be  determined  from  the  language  of  the  peti- 
tion and  the  relief  sought  therein.  Without  discussing  the 
question  we  think  the  allegations  of  the  petition  constitute  a 
cause  of  action  for  the  recovery  of  money  only  and  therefore 
is  triable  to  a  jury.  Having  arrived  at  this  conclusion,  the 
next  inquiry  is :  Have  the  rights  of  the  plaintiff  in  error  been 
prejudiced  by  the  court  trying  the  case  and  rendering  a  judg- 
ment without  a  jury  having  been  first  waived?  The  record 
shows  that  both  parties  appeared  and  without  objection  or 
question  as  to  the  right  of  the  court  to  try  and  determine  the 
cause  submitted  the  same  to  the  court,  and  the  first  objection 
in  that  regard  is  made  in  this  court.  No  question  is  made  here 
that  the  court  below  was.  without  jurisdiction  to  hear  and  de- 
termine the  rights  between  the  parties,  but  it  is  claimed  that 
being  an  issue  triable  by  jury  that  it  could  not  be  tried  by  the 
court  without  a  waiver  by  the  parties  of  a  jury,  and  there  being 
no  waiver  by  the  parties  of  record  the  judgment  should  be  re- 
versed. 

So  far  as  appears  from  the  record  here  presented  the  defend- 
ant below  preferred  to  have  the  case  tried  to  the  court  and  not 
submitted  to  a  jury;  he  made  no  demand  for  a  jury  trial;  he 
sat  by  in  silence  and  permitted  a  trial  to  the  court  without  in- 
terposing any  objection  thereto,  and  made  none  until  after  the 
issues  were  found  against  him,  and  he  certainly  is  now  estopped 
from  making  any  such  claim.  We  think  the  rule  of  law  here 
laid  down  is  well  established  in  Ohio,  and  we  need  refer  to  but 
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two  cases;   Bonewitz  v.  Bonewitz,  50  0.  S.,  377-378,  where  the 
court  say : 

**To  submit  a  case  to  a  court  is. an  affirmative  act;  it  is  to 
ask  the  court  to  hear  the  evidence,  consider  it  and  apply  the 
law.  What  more  potent  consent  could  be  given  than  thist  A 
jury  was  not  demanded  because  in  all  probability  the  counsel 
and  the  court  alike  regarded  it  as  a  court  and  not  a  jury  case. 
*  *  *  But  actions  sometimes  speak  louder  than  words.  It 
was  not  until  after  the  court  had  found  and  adjudged  against 
the  defendant  that  he  discovered  he  had  been  prejudiced  by 
not  having  his  case  tried  to  a  jury.  His  objection  to  the  mode 
of  trial  we  think  comes  too  late ;  to  sustain  his  claim  would  seem 
to  be  trifling  with  justice.  He  proceeded  to  trial,  without  ob- 
jection, to  a  court  having  jurisdiction  of  the  parties  and  capa- 
V)le  of  being  clothed  with  jurisdiction  of  the  subject-matter 
for  all  purposes,  taking  his  chances  on  a  favorable  result,  and 
can  not,  now  that  the  chance  is  turned  against  him,  be  heard  to 
(juestion  the  authority  of  the  tribunal  to  which  he  consented 
to  submit  his  cause.'' 

And  also  tlie  case  of  Lingler  v.  Wesco,  79  0.  S.,  243,  where 
the  court  say: 

**  Therefore  it  appears  that  no  one  objected  to  the  court  hear- 
ing the  evidence  and  passing  on  it.  No  one  asked  for  a  jury, 
lut  the  parties  proceeded  with  the  submission  of  the  case.  The 
condition  of  the  record  here  warrants  the  use  of  the  rule  estab- 
lished in  Boveuntz  v.  Bonewitz,  50  Ohio  State,  page  373. 
A  party  may  waive  his  right  to  a  jury  trial  by  acts  as  well  as 
by  words." 

Coming  now  to  the  second  ground  of  alleged  error,  namely: 
Is  the  judgment  manifestly  against  the  weight  of  the  evidence 
and  contrary  to  law?  Counsel  for  plaintiff  in  error  contend 
that  the  said  plaintiff  in  error  occupied  the  position  of  agent 
or  bailee  of  the  defendant  in  error,  without  pay,  and  being  a 
gratuitous  agent  or  bailee  could  only  be  held  liable  for  acts 
of  gross  negligence.  Admitting  that  to  be  the  law,  do  the  facts 
in  the  case  at  bar  as  disclosed  by  the  record,  and  applyins: 
thereto  the  well  established  elements  necessary  to  constitute 
gross  negligence,  warrant  the  finding  of  this  court  that  the 
plaintiff  in  error  was  guilty  of  gross  negligence ;  or  did  he,  un- 
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der  all  the  circumstances  and  surroundings,  act  and  do  in  the 
premises  and  exercise  such  care  as  a  person  of  common  pru- 
dence should  have  done?  Counsel  for  plaintiff  in  error  inquire, 
**What  could  Torbet  have  done  that  he  did  not  do  to  be  more 
careful  in  negotiating  this  loan?  He  was  informed  by  Judge 
Weiser  of  the  character  and  value  of  the  land;  he  acquired 
an  abstract  of  title  which  showed  the  title  to  be  perfect;  he 
insisted  that  the  abstract  be  made  by  attorneys  in  whom  he 
had  confidence  and  who  had  been  attorneys  for  jMrs.  Young 
in  her  claims  and  partition  suit ;  he  saw  the  note  and  mortgage 
signed;  took  it  to  the  recorder's  office  and  had  it  recorded; 
saw  tliat  Hoover  had  the  deed  transferred  at  the  auditor's  office 
and  duly  recorded,  and  retained  the  abstract  in  his  possession, 
placing  the  note  with  the  rest  of  Mrs.  Young's  papers." 

We  think  these  inquiries  would  be  pertinent  if  the  loan  that 
Torbet  was  about  to  make  for  Mrs.  Young  was  being  made  to 
the  Mosers,  the  alleged  grantors  in  the  deed  to  Hoover,  but  the 
loan  was  being  made  to  Hoover,  and  it  seems  to  the  court  that 
the  real  foundation  or  basis  of  the  loan  was  the  strength  of  the 
title  in  William  Hoover.  The  loan  was  being  made  to  him,  and 
Torbet 's  inquiries  and  investigations  should  have  at  least  been 
directed  as  to  the  title  in  Hoover.  Hoover  was  a  perfect 
stranger,  and  we  might  ask.  What  inquiry  did  Torbet  make  as 
to  him?  Not  any!  What  inquiry,  if  any,  did  any  of  the  per- 
sons in  interest  make  as  to  the  standing,  honesty  or  integrity 
of  William  Hoover?  Not  any!  A  stranger,  unknown  to  Torbet 
or  any  one  connected  with  the  transaction,  was  entrusted  with 
the  duty  of  seeing  that  the  deed  from  Moser  to  him  was  prop- 
erly executied — which  afterwards  proved  to  be  a  forgery! 
Hoover  stated  that  he  was  a  widower,  and  without  any  inquiry 
on  the  part  of  Torbet  to  ascertain  as  to  the  truthfulness  or  un- 
truthfulness of  that  statement  he  was  permitted  to  sign  the 
mortgage  alone,  and  received  the  $2,800  from  Torbet.  Without 
any  acquaintance  with  or  knowledge  of  Hoover  on  the  part  of 
Torbet  prior  to  this  transaction,  he  assigned  the  $2,800  certifi- 
cate of  deposit  over  to  him,  and  at  least  stood  by  and  saw  him 
receive  the  money  from  the  bank  on  this  certificate  of  deposit. 
All  of  this  was  done  with  a  stranger ;  no  one  had  recommended 
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liim  to  Torbet,  and  so  far  as  the  record  shows  he  made  no  in- 
quiry concerning  Hoover.  What  inquiry  did  Torbet  make  of 
the  grantors  in  the  deed,  or  of  the  witnesses  to  it,  or  of  the 
notary  who  was  reputed  to  have  acknowledged  itt  Not  any! 
In  the  face  of  these  facts  can  it  be  properly  claimed  that  plaint- 
iflf  in  error  exercised  that  care  and  prudence  required  of  a 
gratuitous  agent  or  bailee?  Certainly  not.  What  constitutes 
gross  negligence  has  been  defined  by  our  Supreme  Court  in  the 
case  of  Johnson  v.  State,  66  0.  S.,  67-68,  where  the  court  say : 

**  Negligence  may  consist  of  acts  of  omission  as  well  as  com- 
mission, and  what  may  be  mere  ordinary  negligence  under  one 
class  of  circumstances  and  conditions  may  become  gross  negli- 
gence under  other  conditions  and  circumstances.  Negligence 
is  the  failure  to  exercise  ordinary  care.  Gross  negligence  may 
consist  in  failure  to  exercise  any  or  very  slight  care.  There 
are  other  definitions,  but  these  are  suflScient  now  for  our  pur- 
pose, so  we  may  truly  say  that  negligence  differs  only  in  degree. 
With  this  we  can  not  overlook  what  experience  has  taught  for 
many  years:  that  what  may  seem  ordinary  negligence  when 
contemplated  by  one  mind  may  be  regarded  by  another  as  very 
across  negligence.  The  inferences  drawn  from  the  same  facts 
by  different  minds  may  often  greatly  differ." 

^  Applying  this  rule  of  negligence  to  the  facts  in  the  present 
case  the  plaintiff  in  error  was  certainly  guilty  of  such  negligent 
acts  of  omission  as  well  as  commission  as  would  not  justify  a 
reversal  of  the  judgment  below.  We  think  the  claim  made  by 
the  plaintiff  in  error  is  untenable,  and  finding  no  error  in  the 
record  prejudicial  to  the  rights  of  plaintiff  in  error  the  judg- 
ment of  the  common  pleas  court  is  afiSrmed. 
Shields,  J.,  and  Powell,  J.,  concur. 


COURT  OP  APPEALS.  108 


1915.]  Hamilton  County. 


INVAUD  GIFT  BY  AN  AGED  WOMAN. 

Court  of  Appeals  for  Hamilton  County. 

Annie  Laws  and  Alice  Laws  v.  James  M.  Morley  et  al.  Ad- 
ministrators OP  Ellen  Lehane,  Deceased. 

Decided,  December  13, 1915. 

Action  for  Recovery  of  Corporate  Stock — Validity  of  Gift  of.  Denied — 
Contractual  and  Testamentary  Capacity  Distinguished, 

1.  An  action  for  recovery  of  the  value  of  corporate  stock,  received  by 

the  defendant  as  a  gift  from  one  alleged  to  have  been  incompetent 
by  reason  of  senility,  is  an  action  for  the  recovery  of  money  only 
where  the  stock  has  been  transferred  by  the  donee. 

2.  It  is  not  error  to  permit,  during  trial,  an  amendment  which  elimi- 

nates a  charge  of  fraud  and  substitutes  therefor  a  charge  of  undue 
influence;  particularly  where  the  Jury  subsequently  found  that  the 
decedent  (the  donor)  was  of  unsound  mind  but  that  no  undue  in- 
-  fluence  was  exerted;  nor  is  it  error  to  refuse  a  continuance  be- 
cause of  such  an  amendment. 

3.  Contractual  rather  than  testamentary  capacity  is  required  to  uphold 

a  gift  of  corporate  stock,  made  by  an  aged  woman  without  immedi- 
ate prospect  of  death  and  rendered  immediately  effective  by  as- 
signment and  delivery. 

DeCamp  &  Sutphin,  for  plaintiffs  in  error. 
Horstman  <&  Horsiman,  contra. 

Jones  (Oliver  B.),  J. 

The  action  under  review  in  these  proceedings  was  brought  in 
the  common  pleas  court  by  defendants  in  error,  who  were  plaint- 
iffs below,  as  the  administrators  of  Ellen  Lehane,  deceased, 
against  plaintiffs  in  error,  who  were  defendants  below,  to  re- 
cover the  value  of  twenty-seven  shares  of  preferred  stock  in 
the  Procter  &  Gamble  Company,  which  had  been  transferred  by 
her  without  consideration  to  one  of  the  defendants  for  the  bene- 
fit of  both,  five  days  before  her  death. 

Ellen  Lehane  had  been  employed  as  a  servant  in  the  household 
of  their  parents  from  the  time  defendants  were  small  children 
and  after  their  parents'  death. remained  with  them  in  the  same 
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capacity  continuously  until  defendants  removed  from  their  old 
homestead  on  Dayton  street  into  a  new  home  upon  the  hill, 
when  Miss  Lehane,  then  seventy-five  years  of  age,  concluded  to 
give  up  active  work,  and  secured  quarters  with  friends  or  rela- 
tives, living  thus  upon  her  income  for  a  period  of  about  five 
years,  during  the  remainder  of  her  life.  She  had  lived  as  a 
faithful  servant  in  defendants'  family  for  a  period,  in  all,  of 
forty-three  years. 

While  her  wages  were  small,  she  was  frugal  in  her  habits,  was 
under  little  expense,  and  had  carefully  saved,  depositing  money 
from  time  to  time  in  a  savings  bank,  from  1895  up  to  the  time 
of  her  death.  Her  accumulations  thus  made  were  invested  partly 
in  the  Procter  &  Gamble  stock  in  question  in  this  case,  which 
was  purchased  about  the  time  of  the  organization  of  that  com- 
pany in  1890,  and  partly  in  stock  of  the  American  Sugar  Refin- 
ing Company  and  American  Locomotive  Company,  which  was 
purchased  in  parcels  from  time  to  time,  in  1907  and  previous 
thereto.  These  investments  were  made  with  the  advice  and 
assistance  of  the  brother  of  the  defendants. 

While  Ellen  Lehane  was  living  with  defendants  and  their 
family  her  relations  with  them  were  of  an  intimate  and  friendly 
character.  The  defendants  were  looked  upon  by  her  as  cx)nfi- 
dential  friends  and  advisers  and  they  continued  in  that  relation 
up  to  the  time  of  her  death,  looking  after  her  personal  comfort 
and  assisting  her  in  her  business  matters.  She  could  neither 
read  nor  write;  she  signed  her  name  with  a  mark.  One  of  the 
defendants  would  draw  checks  for  her  on  her  account  in  the 
savings  bank  and  would  collect  the  dividends  on  her  stocks, 
bringing  her  the  cash  for  them.  They  arranged  for  a  telephone 
in  her  room  so  they  could  converse  with  her  at  will,  and  by 
means  of  which  she  could  reach  them  whenever  she  wished  to 
or  needed  their  assistance.  They  called  upon  her  at  her  room 
from  time  to  time,  and  frequently  made  her  little  presents. 

Ellen  Lehane  had  never  married,  and  she  had  no  brothers 
or  sisters  living  at  the  time  she  left  the  service  of  the  defend- 
ants, but  she  had  numerous  relatives,  descendants  of  deceased 
sisters,  with  whom  she  was  on  good  terms,  and  especially  one 
nephew  of  whom  she  was  quite  proud,  the  Reverend  P.  P.  Crane, 
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a  Catholic  priest  who  lived  in  St.  Louis,  and  Mrs.  May  Som- 
mers  Soards,  a  grand-niece,  of  whom  she  was  quite  fond,  and 
with  whom  she  lived  for  a  time,  and  who  remained  attentive  to 
her  up  to  the  time  of  her  death. 

The  stocks  which  constituted  the  small  fortune  of  Ellen  Le- 
hane  were  at  her  request  kept  for  her  by  the  brother  of  the  de- 
fendants in  his  safe  deposit  box.  At  a  meeting  in  his  office  in 
1907,  when  Mr.  Laws  and  Miss  Annie  Laws  were  present  with 
Ellen  Lehane,  she  executed  assignment  blanks  assigning  all 
the  sugar  and  locomotive  stock  to  her  nephew,  Father  P.  P. 
Crane.  The  transfer  of  this  stock  was  not  then  made,  but  the 
stock  and  the  assignments  were  left  with  Mr.  Laws  to  give  to 
Father  Crane  at  her  death,  and  no  change  was  made  as  to  the 
dividends  which  were  to  continue  to  be  paid  to  her  during  her 
lifetime,  to  live  upon.  These  assignments  were  kept  by  Mr. 
Laws  until  after  her  death,  when  he  sent  them  to  the  respective 
companies  and  had  new  certificates  made  in  the  name  of  Father 
Crane  and  delivered  them  to  him  as  hereinafter  stated. 

On  Monday  morning,  October  28,  1912,  May  Sommers  Soards 
visited  her  aunt  at  her  home  and  found  her  prepared  to  go  out 
with  one  of  the  defendants  to  Mr.  Law's  office,  but  learning  that 
she  did  not  feel  well,  Mrs.  Soards  at  her  request  telephoned  Miss 
Laws  and  postponed  the  trip  until  the  next  day.  On  the  follow- 
ing day,  Tuesday,  at  about  ten  o'clock  Miss  Alice  Laws  called 
at  the  Phelan  home  where  Ellen  Lehane  then  lived,  at  Broadway 
and  New  street,  and  together  they  walked  to  Mr.  Law's  office  in 
the  First  National  Bank  Building  at  Fourth  and  Walnut  streets. 
There  they  met  Mt.  Laws  in  his  private  office  where,  he  says, 
he  was  told  by  Ellen  Lehane  that  she  desired  to  give  her  Procter 
&  Qamble  stock  to  ''her  girls,"  as  she  called  the  defendants, 
that  they  had  been  kind  to  her  and  she  wished  to  return  their 
kindness.  He  says  he  told  her  that  if  she  gave  it  to  them  she 
should  ''give  it  to  them  out  and  out,  without  any  strings  to  it," 
and  she  said  that  was  what  she  wanted  to  do.  Thereupon  he 
sent  his  son,  who  was  in  the  office,  to  the  safe  deposit  box  for  the 
certificate  of  stock,  and  had  his  bookkeeper,  Mr.  MuUer,  prepare 
an  assignment  of  the  stock.  At  the  suggestion  of  Mr.  Laws  that 
the  transfer  should  not  be  made  to  both  but  to  Annie  Laws  alone, 
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it  being  understood  that  she  would  hold  it  for  her  sister  and  her- 
self, it  was  drawn  to  Annie  Laws.  This  assignment  was  then 
signed  by  the  name  of  Ellen  Lehane,  who  made  her  mark,  which 
was  witnessed  by  Mr.  Muller  and  Harry  L.  Laws  and  by  Miss 
Alice  Laws,  and  the  paper  was  left  in  the  hands  of  defendants* 
brother. 

Miss  Alice  Laws  and  Ellen  Lehane  then  returned,  walking 
back  to  Ellen's  home,  where  Alice  left  her  at  the  foot  of  the 
stairs.  Mrs.  Phelan  seeing  her  come,  assisted  her  upstairs  and, 
finding  her  in  a  state  of  collapse,  put  her  to  bed  and  gave  her 
stimulants.  She  was  about  the  house  the  rest  of  the  week,  suflfer- 
ing  from  a  cold,* until  Saturday,  when  she  consented  to  have 
a  doctor  called.  The  doctor  found  her  suffering  from  a  rheu- 
matic and  bronchial  condition,  of  which  she  had  been  complain- 
ing for  some  five  or  six  weeks,  and  he  prescribed  for  her.  She 
was  found  dead  in  bed  Sunday  morning,  November  3.  The  doc- 
tor testified  that  ''the  indirect  cause  of  her  death  was  a  senile 
degeneration  of  all  of  her  organs,  that  is,  her  heart  and  lungs." 

Miss  Annie  Laws,  who  had  called  and  seen  her  on  Thursday, 
was  notified  at  once  of  her  death  by  Mrs.  Phelan,  and  she  came 
and  took  charge  of  affairs  and  made  the  necessary  funeral  ar- 
rangements, sending  for  Father  Crane,  who  came  on  from  St. 
Louis  and  performed  the  church  services. 

Upon  the  request  of  Miss  Annie  Laws  Father  Crane  came  to 
Cincinnati  December  2,  1912,  and  met  her  and  her  brother,  and 
was  told  by  them  of  the  transfer  to  him  of  the  sugar  and  loco- 
motive stocks,  the  new  certificates  for  which  in  his  name  were 
then  delivered  to  him.  On  his  inquiry  in  regard  to  Procter  & 
Qamble  stock  there  is  a  conflict  of  testimony.  Father  Crane  say- 
ing that  Mr.  Laws  told  him  it  had  been  sold  by  him  years  ago 
to  invest  the  money  in  these  stocks,  while  Mr.  Laws  testified 
that  he  told  Father  Crane  that  Ellen  had  disposed  of  the  stock 
before  her  death,  without  giving  him  any  of  the  particulars  as 
to  how  or  when  she  had  disposed  of  it. 

The  certificate  for  the  twenty-seven  shares  of  Procter  & 
Gamble  stock,  together  with  the  assignment  to  Annie  Laws,  was 
sent  by  Harry  L.  Laws,  through  his  broker,  for  transfer  on 
Thursday,  October  31,  1912,  and  it  was  transferred  to  Annie 
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Laws.  It  was  sold  by  her  brother  for  her  December  16,  1912, 
for  $190  per  share,  and  the  proceeds  were  placed  by  Harry  L. 
Laws  in  an  account  to  the  credit  of  **  Alice  Laws,  Special.'* 

On  December  16, 1912,  a  letter  was  written  by  the  attorneys  of 
the  plaintiffs  below  to  ^liss  Annie  Laws  advising  her  that  they 
had  been  appointed  administrators  of  Ellen  Lehane's  estate 
and  asking  for  information  regarding  it.  She  responded  with 
a  letter  referring  them  to  Father  Orane  for  such  information. 
Thereupon  proceedings  were  had  in  the  probate  court  for  a  cita- 
tion against  Annie  Laws  and  Plarry  Laws  to  appear  and  disclose 
to  the  court  their  knowledge  concerning  the  property  and  effects 
of  Ellen  Lehane's  estate.  Learning,  as  a  result  of  this  citation, 
of  the  transfer  of  this  stock,  plaintiffs  brought  this  action,  which 
resulted  in  a  verdict  and  judgment  in  their  favor. 

The  original  petition,  setting  out  but  one  cause  of  action,  was 
for  the  recovery  of  the  value  of  this, stock.  While  two  causes 
of  action  were  set  out  in  the  fourth  amended  petition,  on  which 
the  trial  was  had,  it  was  alleged  that  the  defendants  had  sold 
the  stock  and  had  appropriated  its  proceeds  to  their  own  use. 
There  could  be,  therefore,  no  relief  obtained  by  setting  aside 
the  transfer,  or  seeking  to  recover  the  stock  itself.  It  was  an 
action  for  money,  the  value  of  property  which  defendants  claimed 
had  been  given  to  them,  but  the  validity  of  which  gift  was  de- 
nied by  plaintiffs  upon  two  grounds:  first,  because  of  unsound- 
ness of  mind  on  the  part  of  their  intestate;  second,  because  of 
undue  influence  on  the  part  of  defendants. 

It  was  not  necessary  to  set  out  two  causes  of  action.  The  pri- 
mary demand  was  for  the  recovery  of  money  only,  as  was  held 
by  this  court  in  dismissing  the  appeal  sought  to  be  taken  from 
this  judgment. 

Nor  was  it  improper  in  the  trial  court  to  permit  an  amendment 
of  the  petition  during  the  trial  by  the  elimination  of  the  charge 
of  fraud  as  a  ground  of  recovery  and  substituting  the  charge 
of  undue  influence,  nor  was  it  error  to  refuse  a  continuance  be- 
cause of  that  amendment.  Any  possible  error  because  of  this 
amendment  is  removed  by  the  answers  given  by  the  jury  to  the 
interrogatories  submitted  at  the  request  of  defendants.  By  these 
answers  the  jury  found  that  at  the  time  of  the  alleged  gift  the 
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decedent  was  of  unsound  mind,  but  that  no  undue  influence  had 
been  exercised  upon  her  by  the  defendants. 

The  judgment  is  therefore  based  upon  the  finding  that  dece- 
dent was  of  unsound  mind,  and  many  of  the  errors  claimed  by 
defendants  in  error  in  regard  to  the  matter  of  undue  influence 
are  thus  necessarily  eliminated  from  consideration. 

It  is  contended  that  the  court  erred  in  its  general  charge,  in 
discussing  the  issue  of  unsound  mind.  Plaintiffs  in  error  insist 
that  decedent  must  be  required  to  have  merely  testamentary 
capacity  at  the  time  of  the  execution  of  the  assignment  of  this 
stock  in  order  to  perfect  it  as  a  valid  gift. 

It  is  true  that  a  person  may  lack  capacity  for  the  transaction 
of  ordinary  business,  and  lack  contractual  capacity,  and  yet  may 
have  testamentary  capacity  (Wadsworth  v.  Purdy,  12  CO. 
[N.S.],  8,  12).  A  less  degree  of  mental  capacity  is  required  to 
make  a  will  than  to  make  a  contract  or  to  transact  ordinary  busi- 
ness involving  a  contest  of  reason,  judgment,  experience  and  the 
exercise  of  mental  powers  not  at  all  necessary  to  the  testamentary 
disposition  of  property  (Rowcliffe  v.  Belse,  261  111.,  566,  573).  It 
is,  however,  doubtful  whether  mere  testamentary  capacity  would 
be  sufficient  to  sustain  a  gift  such  as  is  claimed  here.  A  wiU 
disposes  of  property  to  take  effect  only  after  death.  It  can  be 
revoked  at  any  time  by  the  testator  up  to  the  time  of  his  death. 
But  a  gift  such  as  this,  once  made,  is  irrevocable  by  the  donor 
alone,  without  the  consent  of  the  donee.  It  was  not  made  to 
take  effect  at  death,  but  was  to  be  operative  at  once.  It  would 
divest  Ellen  Lehane  of  all  of  her  property  except  merely  the  in- 
come of  the  stock  to  be  given  to  Father  Crane  at  her  death,  which 
also  she  had  reserved  no  right  to  sell  or  recover  back.  She  made 
no  condition  to  retain  the  income  until  death,  as  to  this  stock, 
but  simply  relied  upon  a  general  understanding  that  the  Misses 
Laws  would  look  after  and  supply  her  wants  without  any  defi- 
nite obligation  on  their  part  in  return  for  the  gift.  While  she 
was  old,  she  had  no  immediate  prospect  of  death,  but  might 
have  lived  for  years.  Under  these  circumstances  it  would  re- 
quire a  contractual  rather  than  testamentary  capacity  to  uphold 
such  a  gift. 

The  part  of  the  charge  particularly  objected  to  by  plaintiffe 
in  error,  in  which  the  court  says  that 
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— **the  jury  would  be  warranted  in  finding  Ellen  Lehane 
of  unsound  mind" — 

when  the  purported  gift  was  executed,  if  she  was  then 

— **so  far  incapable  of  acting  rationally  in  the  ordinary  affairs 
of  life  and  of  comprehending  the  nature  and  value  of  her  prop- 
erty as  to  be  incapable  of  transacting  or  procuring  to  be  trans- 
acted ordinary  business,  and  of  reasonably  understanding  the 
business  or  transactions  in  which  she  engaged  as  to  the  nature, 
purpose,  effect  or  result,  and  did  not  act  rationally  in  the  ordi- 
nary affairs  of  life" — 

taken  in  connection  with  the  finding  of  the  jury  that  she  was 
then  of  unsound  mind,  would  indicate  a  greater  degree  of  in- 
capacity found  by  the  jury  than  was  deemed  necessary  by  plaint- 
iffs in  error  to  invalidate  the  gift. 

While  the  charge  may  be  subject  to  criticism  as  to  certain  inde- 
pendent paragraphs  when  taken  alone,  taken  as  a  whole,  as  it 
must  be,  we  find  ^t  without  error  prejudicial  to  plaintiffs  in 
error.  And  the  court  did  not  err  in  refusing  to  separately 
charge  the  jury,  when  so  requested  by  plaintiffs  in  error,  that 
the  issue  of  fraud  was  not  in  the  case,  the  jury  having  then  been 
distinctly  charged  to  ''only  regard  the  issues  made  by  the  plead- 
ings, which  are  unsoundness  of  mind  and  undue  influence." 

A  reading  of  the  argument,  in  full,  as  made  to  the  jury  by 
Mr.  Horstman,  on  which  plaintiffs  in  error  predicate  a  claim 
of  misconduct  of  counsel,  fails  to  show  that  the  bounds  of  legiti- 
mate argument  have  been  so  far  exceeded  as  to  create  error  to 
their  prejudice. 

A  careful  consideration  of  the  voluminous  record  and  of  the 
extended  arguments  and  briefs  of  counsel,  fails  to  disclose  that 
the  judgment  is  not  sustained  by  the  evidence,  or  that  prejudi- 
cial error  has  intervened,  but  shows  that  substantial  justice  has 
been  done. 

The  judgment  is  aflSrmed. 

Jones  (E.  Hi.),  P.  J.,  and  Gorman,  J.,  concur. 
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PRiORITIES  UNDER  A  DECREE  OP  DISTIUBUTION. 

'  Court  of  Appeals  for  Licking  County. 

J.  W.  Hornby  v.  Harry  D.  Rank  et  al. 

Decided,  October  Term,  1915. 

Distribution — Order  of  Priority  of  Magistrate's  Judgments — Ooverned 
hy  Section  1\%^1— Character  of  Evidence  Required  to  Sustain  a 
Nunc  Pro  Tunc  Entry, 

1.  Under  the  rule  that  a  motion  for  an  entry  nunc  pro  tunc  must  be 

sustained  by  clear  and  convincing  evidence,  a  reviewing  court  is 
without  authority  to  reverse  a  judgment  overruling  such  a  motion 
where  there  is  no  bill  of  exceptions  embodying  the  evidence  upon 
which  the  motion  was  overruled  below. 

2.  Judgments  rendered  by  a  justice  of  the  peace  become  a  lien  as  of  the 

date  and  in  the  order  of  the  filing  of  the  transcripts  where  such 
filing  occurs  during  the  term,  and  a  decree  of  distribution  giving 
them  priority  in  the  order  of  their  filing  will*not  be  disturbed. 
Smyth e  &  Smyth e,  for  plaintiff  in  error. 

Fhry  &  Flory,  contra. 

Powell,  J. 

The  order  or  judgment  sought  to  be  reversed  in  this  action  is 
an  order  overruling  a  motion  filed  in  the  court  of  common  pleas 
for  an  entry  nunc  pro  tunc  of  an  order  of  distribution,  entered 
in  a  partition  case  in  which  one  George  Pessler  owned  an  undi- 
vided interest  in  the  real  estate  sought  to  be  partitioned  and 
against  which  were  numerous  liens  sufficient  to  exhaust  his  in- 
terest in  such  real  estate. 

The  particular  question  complained  of  is  as  to  the  distribution 
of  $192.83  balance  remaining  after  the  specific  liens  against  said 
real  estate  had  been  paid  and  an  allowance  made  to  said  Pessler 
in  lieu  of  a  homestead.  In  addition  to  the  other  liens  were  four 
judgments  entered  before  justices  of  the  peace,  transcripts  of 
which  were  taken  and  filed  with  the  clerk  of  courts  of  this 
county.  These  four  judgments  were  all  filed  during  the  January 
term  of  1911,  but  at  different  dates.     The  total  amount  of  the 
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judgments  is  largely  in  excess  of  the  amount  to  be  distributed. 
It  seems  that  an  entry  had  been  prepared  and  approved  by  all 
of  the  attorneys,  excepting  the  attorneys  for  one  of  the  trans- 
cript creditors ;  that  Mch  entry  was  taken  by  the  sheriff,  and  the 
order  of  distribution  made  by  it  was  entered  upon  his  partition 
ledger,  and  distribution  of  said  sum  was  made  by  him  in  ac- 
cordance therewith ;  that  a  year  or  two  afterwards  it  was  discov- 
ered that  this  entry  had  never  been  journalized  or  entered  upon 
the  journal  of  the  court  of  common  pleas;  whereupon  a  motion 
was  made  for  an  order  to  be  entered  as  of  the  date  when  such 
distribution  was  made,  making  distribution  of  said  fund  in  a  dif- 
ferent manner  than  the  same  had  been  distributed.  This  motion 
is  not  with  the  papers  in  the  case,  but  the  transcript  shows  that 
such,  motion  was  presented  and  overruled. 

The  petition  in  error  involves  two  propositions: 
1.  A  motion  for  an  entry  nttnc  pro  ttcnc  must  be  sustained  by 
evidence.  In  fact,  our  Supreme  Court  had  held  that  the  power 
of  a  court  to  make  such  entry  should  be  exercised  only  upon  evi- 
dence which  shows  clearly  and  convincingly  that  the  action 
sought  to  be  entered  by  a  nujic  pro  ttinc  order  was  in  fact  taken. 
Jackson  v.  Adamson,  56  0.  S.,  397. 

The  entry  overruling  the  motion  shows  that  the  same  was  sub- 
mitted upon  evidence,  and  the  court  found  that  the  facts  on 
which  said  motion  was  founded  were  insuflReient  and  overruled 
the  motion.  There  was  no  bill  of  exceptions  taken  embodying 
the  testimony  offered  upon  this  motion,  and  it  is  urged  upon  the 
part  of  defendants  in  error  that  the  court  is  without  authority 
to  reverse  the  judgment,  upon  the  ground  that  the  evidence  upon 
which  that  judgment  or  order  was  entered  is  not  before  the 
court.  We  think  this  contention  is  well  taken  and  that  we  are 
without  authority  to  enter  a  reversal  of  this  case  upon  the 
grounds  stated  in  the  petition  in  error. 

.  It  is  contended  however,  that  the  facts  appear  upon  the  record 
and  that  they  are  stated  in  the  briefs  of  counsel,  and  the  real 
question  between  the  parties  is  as  to  the  manner  of  distribution 
of  said  fund.  The  sura  to  be  distributed  was  rightly  held  to  be 
applicable  to  the  payment  of  the  transcript  Judgments.  It  is 
contended  by  plaintiff  in  error  that  the  sum  should  be  applied 
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pro  rata  iipou  the  amount  of  the  several  transcript  judgments, 
and  it  is  contended  by  the  defendants  in  error  that  the  trans- 
cripts became  liens  at  the  date  of  their  filing  because  they  were 
filed  within  term  time,  and  the  judgmentaiii^ould  be  paid  in  the 
order  in  which  the  transcripts  were  filed  with  the  clerk ;  or,  in 
other  words,  it  is  contended  by  plaintiff  in  error  that  the  rule 
prescribed  by  Section  11665  of  the  General  Code  should  control 
in  making  the  order  of  distribution,  while  the  defendants  in 
error  claim  that  the  rule  prescribed  by  Section  11661  of  the  Gen- 
oral  Code  should  provail. 

We  are  of  the  opinion  that,  upon  the  facts  ais  shown  by  the  ad- 
missions of  counsel  and  by  their  briefs  to  be  undisputed,  that 
Section  11661  furnishes  the  proper  rule  by  which  such  distribu- 
tion should  be  made,  viz:  that  these  judgments  became  liens  at 
the  date  of  their  filing,  because  they  were  each  filed  during  terra 
time,  and  that  in  an  order  adjusting  priorities  of  liens  against 
said  amount  they  should  he  ordered  paid  in  the  order  of  time  in 
which  they  were  filed. 

The  rule  prescribed  by  Section  11665  relates  to  liens  created 
by  levy  of  an  execution,  and  the  rule  as  prescribed  by  Section 
11661  relates  solely  to  the  attaching  of  liens  by  virtue  of  trans- 
cripts of  judgments  before  justices  of  the  peace  having  been 
filed  by  the  clerk  of  courts,  and  this  rule  is  applicable  to  the  case 
at  bar. 

It  is  the  opinion  of  the  court,  upon  either  contention,  that 
there  was  no  error  in  the  order  of  the  court  of  common  pleas  in 
overruling  the  motion  for  an  order  nunc  pro  tunc,  or  the  claim 
of  plaintiff  in  error  to  have  said  fund  distributed  pro  rata,  in- 
stead of  in  the  order  of  the  filing  of  the  different  transcripts. 
The  judgment  of  that  court  will  be  affirmed  at  the  costs  of  the 
plaintiff  in  error. 

Shields,  J.,  and  Houck,  J.,  concur. 
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WA1V£R  OP  CONDITIONS  BY  A  UFE  INSURANCE  COMPANY. 

Circuit  Court  of  Cuyahoga  County. 

The  New  York  Life  Insurance  Company  v.  Henrietta 

Kaufman. 

Decided,  December  7,  1903. 

Insurance — Condition  as  to  Forfeiture  for  Non-Payment  of  Premium 
May  he  Waived. 

An  insurance  company  may  waive  any  of  the  conditions  in  its  favor 
in  a  policy,  including  a  provision  that  a  failure  to  pay  a  premium 
when  due  shall  work  a  forfeiture  of  the  policy,  and  such  waiver 
may  be  proven  by  proving  a  known  custom  of  its  agent  to  deliver 
its  policies  before  receiving  the  first  premium,  although  the  policy 
contains  a  provision  that  only  certain  officers  can  extend  time  of 
payments. 

Garfield,  Garfield  &  Howe,  for  plaintifif  in  error. 
J.  U.  Sampliner,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Hale,  J.,  concur. 

On  the  8th  day  of  January,  1900,  Ignatz  Kaufman  gave  his 
written  application  to  the  plaintiff  in  error  for  a  policy  of  in- 
surance upon  his  own  life  in  the  sum  of  $1,000  to  be  paid  at  his 
death  to  his  wife,  the  defendant  in  error.  A  clause  in  this  ap- 
plication reads: 

**That  the  company  shall  incur  no  liability  under  this  appli- 
cation until  it  has  been  received,  approved,  the  policy  issued 
thereon  by  the  company,  at  the  home  office,  and  the  premium 
has  actually  been  paid  to,  and  accepted  by  the  company  or  its  ' 
authorized  agent  during  my  lifetime  and  good  health,  except 
when  the  premium  has  been  paid  in  advance  to  an  authorized 
agent  of  the  company,  and  a  binding  receipt  on  the  company's 
authorized  form  has  been  given  by  such  agent,  the  liability  of 
the  company  shall  be  as  stated  in  such  binding  receipt." 

The  agent  of  the  company  thl'ough  whom  this  application  was 
made  was  Max  Steam.  He  was  an  insurance  solicitor  acting 
for  this  company,  soliciting  and  taking  applications  for  policies, 
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delivering  them  to  the  branch  office  of  the  company  here,  from 
which  they  were  sent  to  the  home  office  in  New  York,  and,  when 
accepted,  the  policies  were  sent  back  to  the  branch  office  here, 
and  from  such  branch  office  were  delivered  to  him  and  by  him 
delivered  to  the  assured  and  the  premiums  collected. 

This  application  was  delivered  by  Stearn  to  the  branch  office, 
forwarded  to  and  accepted  by  the  company,  and  a  policy  issued 
bearing  date  of  January  12th,  1900.  This  policy  was  forwarded 
by  the  company  to  the  office  in*  Cleveland  where  the  application 
was  made  out,  and  Kaufman  and  Stearn  both  lived,  on  the  14th 
day  of  January,  1900,  and  was  given  to  Stearn  for  delivery  to 
Kaufman.  Stearn  took  the  policy  to  the  place  of  business  of 
Kaufman,  found  him  busy  and  laid  the  policy  on  his  desk,  call- 
ing his  attention  to  it.  Nothing  was  said  by  either  Stearn  or 
Kaufman  at  this  time  about  the  payment  of  any  premium  and 
nothing  was  actually  paid. 

On  the  28d  day  of  January,  1900,  Kaufman  died,  not  having 
paid  any  part  of  the  premium,  and  never  having  been  asked  \o 
make  any  payment.  Among  other  provisions  of  the  policy,  is 
the  following: 

"Only  the  president,  a  vice-president,  the  actuary  or  the 
secretary,  has  power  in  behalf  of  the  company  to  make  or  modify 
this  or  any  contract  of  insurance  or  to  extend  the  time  for  pay- 
ing the  premium,  and  the  company  shall- not  be  bound  by  any 
promise  or  representation  heretofore  or  hereafter  given  by  any 
person  other  than  the  above." 

The  policy  contained  also  the  following  clause: 

*^This  agreement  is  made  in  consideration  of  the  sum  of  for- 
ty-eight dollars  and  forty-eight  cents  ($48.48),  the  receipt  of 
^  hich  is  hereby  acknowledged,  and  of  the  payment  of  thirty- 
seven  dollars  and  ninety-eight  cents  ($37.98)  on  the  8th  day  of 
January,  1901,  and  of  the  payment  of  a  like  sum  on  the  8th  day 
of  January  of  every  year  thereafter  during  the  continuance  of 
this  policy.'' 

Fpon  the  death  of  Kaufman,  proper  notices  were  sent  and 
proofs  made  out  and  filed,  and  demand  made  for  payment  of 
the  one  thousand  dollars.  This  was  refused,  whereupon  the  de- 
fendant in  error  brought  suit  against  the  company  and  recov- 
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ered  a  judgment  for  said  sum.  The  purpose  of  the  present  pro- 
ceeding on  the  part  of  the  insurance  company  is  to  obtain  a  re- 
versal of  such  judgment. 

The  claim  made  on  the  part  of  the  plaintiff  in  error  is,  that 
the  policy  never  took  effect  because  no  premium  was  ever  paid. 
It  relies  upon  the  language  of  the  application  hereinbefore 
quoted.  Of  course,  if  the  payment  of  the  first  premium  was  a 
condition  precedent  to  the  taking  of  the  insurance,  then  the 
policy  was  not  binding,  unless  such  condition  was  waived.  It  is 
said  that  because  of  the  language  of  the  policy,  first  hereinbe- 
fore quoted,  there  was  clearly  no  waiver  by  any  person  author- 
ized to  make  such  a  waiver;  the  language  being  that, 

**Only  the  president,  a  vice-president,  the  actuary,  or  the  sec- 
retary has  power  in  behalf  of  the  company  *  *  *  to  ex- 
tend the  time  for  paying  any  premium,  and  the  company  shall 
not  be  bound  by  any  promise  or  representation  heretofore  or 
1  ereafter  given  by  any  pei'son  other  than  the  above.'' 

If  there  was  any  waiver  here  is  it  evidenced  by  the  fact  that 
Steam,  the  agent  of  the  company  delivered  the  policy  to  Kauf- 
man without  asking  for  any  payment;  and  that  Stearn,  who  had 
been  the  agent  of  the  company  for  more  than  twenty  years,  fre- 
quently deliveied  policies  in  this  way  without  receiving  the 
first  premium  at  the  time  of  delivery.  It  appears  from  the  evi- 
dence that  the  company  had  a  form  of  receipt  w^hich  it  took 
from  persons  to  whom  policies  were  delivered,  and  who  did  not 
pay  the  premium  at  the  time  of  such  delivery — this  receipt 
showing  that  the  policy  was  held  for  examination  only.  No  such 
receipt  was  given  in  this  case,  nor  was  it  asked  for.  It  is  clear 
that  Stearn  understood  that  the  policy  was  in  force  from  the 
tim'e  of  its  delivery,  and  that  he  had  simply  extended  credit  to 
Kaufman. 

As  has  already  been  said,  the  testimony  of  Stearn  shows  that 
it  was  common  practice  for  him  to  deliver  policies  without 
the  cash  premium  being  actually  paid  at  the  time  of  delivery; 
tl  at  this  was  known  to  Mr.  Taylor,  who  was  the  manager  of  the 
company's  business  in  this  city,  appears  from  his  own  testi- 
jnony.  It  seems  to  have  been  the  practice  of  the  company  to 
make  out  invoices  of  policies  sent  or  put  into  the  hands  of  the 
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several  agents  of  the  company,  the  agent  being  charged  with  the 
premiums.  The  rules  of  the  company  required  that  upon  the 
delivery  of  a  policy,  either  a  receipt  showing  that  the  policy  was 
taken  for  examination  only  should  be  taken,  or  the  premium 
should  be  paid  in  cash.  It  is  clear,  however,  that  his  rule  was 
not  uniformally  enforced,  and  that  such  fact  was  known  to  Mr. 
Taylor,  the  manager  of  the  Cleveland  branch  of  the  business. 
That  a  provision  in  the  policy  to  the  effect  that  no  waiver  can 
be  made  by  the  agent,  may  itself  be  waived,  is  held  in  numerous 
cases. 

In  the  case  of  Knickerbocker  Life  Insurance  Company  v. 
Phoebe  A.  Norton,  96  U.  S.,  284,  this  language  is  used  in  the  8>'l- 
labus : 

**An  insurance  company  may  waive  any  condition  of  the  pol- 
icy inserted  therein  for  its  benefit. 

'  *  As  the  company  may  at  any  time  at  its  option  give  authority 
to  its  agents  to  make  arrangements  or  to  waive  forfeitures,  it  is 
not  bound  to  act  upon  declaration  of  its  policy  that  they  have 
no  such  authority  *  *  *  as  denoting  the  power  given  by 
«n  insurance  company  to  a  local  agent,  evidence  is  admissible 
as  to  its  practice  in  allowing  him  to  extend  the  time  for  the  pay- 
ment of  premiums  and  premium  notes;  and  the  jury  upon  such 
evidence  may  find  whether  he  was  authorized  to  make  such  an 
extension,  and,  if  so,  whether  it  was  in  fact  made  in  the  case  on 
trial.'' 

In  the  policy  under  consideration  in  that  case,  this  provision 
appears: 

**If  the  said  premium  sliall  not  be  paid  on  or  before  twelve 
o'clock  noon  on  the  day  or  days  above  mentioned  for  the  pay- 
ment thereof,  at  the  office  of  the  company  in  the  city  of  Xew 
York  (unless  otherwise  expressly  agreed  in  writing)  or  to 
jj gents,  when  they  produce  receipts  signed  by  the  president  or 
secretary,  or  if  the  principal  of,  or  interest  upon  said  policy 
shall  not  be  paid  at  the  time  and  the  same  shall  become  due  and 
payable,  then,  and  in  every  such  case,  the  company  shall  not  be 
liable  to  pay  the  sums  assured,  or  any  part  thereof." 

By  an  indorsement  on  the  policy,  it  was  declared  that: 

**  Agents  of  the  company  are  not  authorized  to  make,  alter  or 
abrogate  contracts  or  waive  forfeitures.*' 
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The  facts  in  this  case  were,  that  the  assured,  after  paying 
various  premiums,  failed  to  pay  in  full  the  premium  due  on  the 
20th  of  April,  1875,  but  paid  in  cash,  and  gave  for  the  balance, 
to-wit,  $335,  his  two  promissory  notes,  one  due  on  the  20th  of 
June,  and  the  other  on  the  20th  of  July,  1875;  each  note  con- 
tained a  clause,  declaring  that  if  it  was  not  paid  at  maturity, 
the  policy  would  be  void.  The  first  note  was  not  paid  at  ma- 
turity, but  the  claim  was  made  that  the  agent  of  .the  company 
extended  the  time  for  payment  of  such  note.  The  authority  of 
the  agent  making  such  extension  was  denied,  and  the  language 
of  the  policy  itself,  including  the  indorsement  hereinbefore 
(luoted,  was  relied  upon  as  conclusively  showing  that  the  agent 
had  no  such  authority.  In  the  opinion,  page  240,  Mr.  Justice 
Bradley  calls  attention  to  the  provisions  of  the  policy  herein- 
before quoted,  and  then  says: 

'*And  these  terms,  had  the  company  so  chosen,  could  have 
been  insisted  on.  But  a  party  always  has  the  option  to  waive  a 
condition  or  stipulation  made  in  his  own  favor.  The  company 
was  not  bound  to  insist  upon  a  forfeiture,  though  incurred,  but 
nught  waive  if 

Without  quoting  further  from  this  ease,  we  res'p^d  ^t  «-  o^ 
authority  in  point  on  the  question  under  consideration. 

In  the  case  of  Insurance  Company  v.  Florence  Oliver,  22 
Texas  Civil  Appeals,  8,  this  language  is  used  in  the  syllabus: 

**  Where  a  policy  of  life  insurance  provides  that  it  shall  not 
po  into  effect  until  the  first  premium  has  been  paid  in  cash  by 
the  assured,  and  that  no  agent  of  the  company  has  powers  to 
v.aive  this  requirement,  and  it  is  shown  that  the  local  agent  had 
frequently  and  for  several  years  taken  notes  for  the  first  pre- 
mium, and  that  this  practice  was  known  to  the  company's  general 
agent,  and  no  disapproval  thereof  was  shown,  such  waiver  will 
be  binding  on  the  company.*' 

In  the  case  of  Berliner  v.  The  Insurance  Company,  121  Cal., 
451,  this  language  is. used  in  the  syllabus: 

'*The  general  agent  of  a  life  insurance  company  may  waive 
the  payment  of  the  first  premium  and  deliver  the  policy  and 
thereby  make  it  a  valid  and  substituting  contract  of  insurance, 
notwithstanding  the  provision  in  the  policy  that  it  shall  not 
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take  effect  until  the  first  premium  is  paid  while  the  insured  is 
in  good  health  *  *  *  ^he  possession  of  the  policy  by  the  in- 
sured or  by  the  beneficiary  is  jn-ima  facie  evidence  of  its  deliv- 
ery as  a  valid  and  subsisting  contract,  and  the  burden  of  over- 
coming the  prima  facie  case  made  by  the  production  of  the  pol- 
icy by  the  plaintiff  in  an  action  to  enforce  it." 

Attention  has  already  been  called  to  the  fact  that  the  policy 
itself  acknowledged  the  receipt  by  the  company  of  the  first 
premium.  This  acknowledgment,  it  is  conceded,  is  not  binding 
upon  the  company,  but  is  subject  to  be  explained  or  denied ;  and 
to  this  extent  the  company  itself  denies  the  language  used  in 
the  policy. 

It  would  seem  a  great  wrong  to  permit  the  company  to  be  re- 
lieved from  liability,  if  what  was  done  by  the  agent  was  the 
customary  method  of  transacting  this  business,  and  if  the  pol- 
icy was  delivered  by  Stearn  to  Kaufman  under  such  circum- 
stances that  Kaufman  had  the  right  to  understand  that  a  tem- 
porary credit  was  given  to  him.  As  a  matter  of  fact,  it  is  prob- 
able that  he  never  read  the  clause  in  the  policy  providing  that 
none  but  the  officers  named  in  the  clause  could  make  or  modify 
any  provision  contained  therein,  and  that  he  n<^ver  read  the  re- 
ceipt for  the  first  premium  contained  in  the  policy.  But,  how- 
ever, this  may  be,  we  hold  that  it  was  proper  to  submit  to  the 
jury  the  question  of  whether  there  was  a  waiver  as  to  the  ad- 
vance payment  of  the  premium.  This  question  was  properly 
submitted  to  the  jury.  The  charge  properly  stated  the  law  ap- 
plicable to  the  case. 

Attention  is  called  to  the  case  of  MacDonald  v.  The  Provident 
Savings  and  Life  Assurance  Society,  108  Wis.,  213.  In  this 
ease  a  note  was  given  for  the  first  premium,  and  the  payment  of 
the  same  extended  from  time  to  time.  Both  in  the  application 
and  in  the  policy  it  is  provided  that  the  policy  shall  not  take 
effect  until  the  first  premium  is  actually  paid.  There  was  no 
acknowledgment  in  the  policy  of  the  receipt  of  the  first  pay- 
ment. The  agent  had  such  receipt  in  his  hands  at  the  time  he 
delivered  the  policy.  He  had  taken  a  note  from  the  assured 
when  the  application  was  made  and  when  the  policy  was  deliv- 
ered, the  note  not  being  paid  the  agent  retained  the  receipt. 
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The  assured  gave  as  a  reason  why  he  did  not  then  pay  the  note, 
that  he  did  not  know  that  his  wife  would  be  satisfied  with  the 
policy.  On  this  state  of  facts  it  was  held  that  there  was  no 
waiver,  but  this  is  clearly  distinguishable  from  the  facts  as 
above  recited  from  the  case  now  under  consideration. 

The  case  of  The  Union  Central  Life  Insurance  Company  v. 
Hook,  62  Ohio  State,  256,  differs  materially  from'  the  present 
ease.  In  that  case  the  policy  had  been  in  the  hands  of  the  as- 
sured for  nine  years,  when,  it  is  claimed,  the  agent  agreed  to  an 
alteration  in  its  terms  as  to  the  payment  of  the  tenth  premium. 
At  the  trial,  the  plaintiff  was  permitted  to  introduce  evidence 
as  to  conversations  had  with  the  agent  prior  to  the  time  the 
policy  was  issued.  This  admission  of  e\ddence  was  held  to  be 
erroneous.  Evidence  was  further  permitted  as  to  conversations 
between  the  agent  and  the  assured  nine  years  after  the  policy 
was  issued,  by  which  it  was  sought  to  change  the  terms  of  the 
policy.  The  admission  of  this  evidence  was  held  to  be  errone- 
ous, and  the  court  in  its  opinon  lays  stress  upon  the  fact  that  the 
policy  had  been  so  long  in  the  possession  of  the  assured  that  he 
must  have  known  its  terms,  using  this  language  on  page  36e3 : 

*' Under  such  circumstances  the  presumption  is  conclusive,  in 
the  absence  of  fraud  and  mistake,  that  he  knew  the  contents  of 
the  instrument.'' 

On  page  265,  this  language  is  used  in  the  opinion: 

*'We  do  not  decide  that  there  might  not  be  estoppel  by  eon- 
duct,  notwithstanding  such  an  agreement,  but  that  case  does  not 
arise  here." 

Neither  this  nor  the  case  of  Travellers'  Insurance  Company  v. 
Myers,  62  Ohio  State,  259,  seem  to  us  to  be  in  conflict  with  the 
view  of  this  case  taken  by  the  trial  court  and  we  hold  that  no 
error  is  shown  by  the  record  to  have  been  committed  by  the 
trial  court,  and  the  judgment  is  affirmed. 
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SETTLEMENT  UNDER  A  USURIOUS  BOND  EXECUTED  BY  A 
BUILDING  ASSOCIATION. 

Circuit  Court  of  Cuyahoga  County. 

The    Indemnity    Savings   &   Loan   Company   v.    Clinton   S. 

Spangler,  Anna  B.  Spangler,  John  W.  Taylor  and 

The  Pulton  Building  Company.* 

Decided.  November  30,  1903. 

Vendor  and  Purchaser — Vendor  Ldable  for  Usurious  Interest  in  Excess 
of  Amount  of  Obligation  Assumed  by  Vendee. 

Where  a  building  company  which  has  given  a  bond  at  a  usurious  rate 
of  interest  together  with  a  mortgage  upon  certain  premises  to 
secure  its  payment,  sells  the  premises  so  mortgaged '  upon  a  land 
contract  for  a  definite  amount  and  later,  in  the  performance  of  that 
contract,  conveys  the  premises  to  the  purchaser,  and  in  its  deed, 
stipulates  that  the  purchaser  assumes  and  agrees  to  pay  a  mort- 
gage of  a  certain  definite  amount,  such  building  company  is  liable 
to  the  purchaser  for  the  difference  between  the  amount  which  the 
purchaser  agreed  to  pay,  together  with  legal  interest,  and  the 
amount  called  for  by  the  usurious  bond. 

Dickey,  Brewer  rf;  McGowan,  for  plaintiff. 
McKisson  &  Curtis  and  Weed  &  Miller,  contra. 

Hale,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  case  comes  into  this  court  by  appeal  and  was  submitted 
upon  the  evidence  and  the  admissions  of  the  parties. 

On  the  first  day  of  May,  1896,  the  Pulton  Building  Company 
executed  and  delivered  to  the  plaintiff,  the  Indemnity  Savings 
&  Loan  Company,  a  bond,  of  which  the  following  is  a  copy : 

'^  Cleveland,  0.,  May  Ist,  1896. 
**The  Fulton  Building  Co.  promises  to  pay  to  The  Indemnity 
Savings  &  Loan  Co.,  its  successors  or  assigns,  one  hundred  and 
twenty  installments  of  twenty  and  15/100  dollars  each,  one  of 
which  installments  to  be  paid  on  the  first  business  day  of  ^fay, 
1896,  and  one  on  the  first  business  day  of  each  succeeding  one 

♦Affirmed  without  opinion,  Fulton  Building  Co.  v.  Spangler,  72  Ohio 
State,  627. 
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hundred  and  nineteen  months  pursuant  to  the  constitution  and 
by-laws  of  said  company  and  the  conditions  and  stipulations  in 
mortgage  given  to  secure  this  bond.'' 

This  bond  was  secured  by  a  mortgage  of  same  date,  upon  said 
premises,  and  delivered  by  the  Fulton  Company  to  the  Indem- 
nity Company  on  the  17th  day  of  September,  1896. 

The  Fulton  Company  entered  into  contract  with  the  Spang- 
lers,  whereby  they  agreed  to  sell  and  convey  to  them  the  prem- 
ises described  in  said  mortgage,  for  the  consideration  of  $2,800, 
payable  $200  cash  in  hand  and  the  balance,  $2,600,  as  follows: 
To  assume  and  pay  a  mortgage  to  the  Indemnity  Savings  &• 
Loan  Company  of  $1,487.79,  also  a  mortgage  to  John  W.  Tay- 
lor of  $684  and  interest,  and  the  balance  of  $428.21  in  sums  of 
$27  or  more  at  the  option  of  said  grantee,  after  deducting  there- 
from the  payments  and  interest  stipulated  for  in  the  above  mort- 
gages, together  with  interest  thereon  from  this  date  at  the  rate 
of  six  per  centum  per  annum,  to  be  due  and  payable  semi-annu- 
ally on  the  first  day  of  June  and  December  of  each  year. 

On  the  21st  of  January,  1897,  the  Fulton  Company  conveyed 
by  warranty  deed  the  premises  described  in  said  mortgage  and 
in  said  contract,  to  Clinton  S.  and  Anna  B.  Spangler,  in  which 
the  consideration  expressed  as  $3,000  but  which  in  fact  was 
upon  the  consideration  named  in  said  written  contract.  It  is 
stipulated  in  said  deed  that  said  premises  are  free  and  clear 
from  all  encumbrances  whatsoever,  except  the  mortgage  to  the 
Indemnity  Savings  &  Loan  Co.  ($1,487.79)  and  the  mortgage  to 
J.  W.  Taylor  ($684),  both  of  which  are  assumed  by  the  grantee, 
and  the  last  half  of  the  taxes  of  1896. 

Payments  were  made  under  this  contract  by  the  Spanglers  to 
the  Fulton  Company  directly  until  after  the  conveyances  in 
January.  Sometime  after  the  conveyance  a  change  was  made 
by  which  the  Spanglers  paid  directly  to  the  Indemnity  Com- 
pany. 

The  original  loan  from  the  Indemnity  Company  to  the  Ful- 
ton Company  for  which  the  bond  and  mortgage  were  given  was 
$1,550,  and  there  was  no  other  consideration  for  said  bond  and 
mortgage. 
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The  Spanglers  have  paid  to  the  Indemnity  Company  more 
than  the  $1,487.79  named  in  the  contract  and  in  the  deed,  with 
interest  at  six  per  centum,  and  there  is  no  evidence  whatever 
of  any  other  consideration  f6r  said  bond  by  assessment  of  dues, 
or  otherwise. 

Under  the  issues  and  the  evidence  submitted  at  the  trial  sev- 
eral propositions  are  to  be  considered:  Between  the  mortgagor 
and  the  mortgagee  there  is  no  issue.  The  maker  of  the  bond  and 
mortgage,  the  Fulton  Company,  makes  no  claim  of  usury.  Its 
claims  are  that  whether  the  transaction  is  usurious  or  not  it 
must  be  paid  by  the  Spanglers  who,  as  is  claimed,  in  considera- 
tion of  the  conveyance  to  them  by  the  Pulton  Company  assumed 
and  agreed  to  pay  the  mortgage  according  to  its  terms.  That 
company  desires  the  bond  to  be  paid  in  full,  but  insists  that  the 
Spanglers  shall  pay  it.  The  Spanglers,  however,  insist  that  the 
mortgage  and  bond  has  been  paid  in  full ;  that,  legally,  only  the 
sum  loaned  and  six  per  cent,  interest  can  be  collected,  and  that 
more  than  that  has  been  paid  to  the  Indemnity  Company  al- 
ready. They  claim  further  that  if  the  mortgage  must  be  paid 
to  the  Indemnity  Company,  the  maker,  the  Fulton  Company, 
must  pay  all  that  now  remains  due  and  relieve  the  premises  con- 
veyed to  them  from  any  lien  by  reason  thereof. 

So  far  as  appears  from  the  evidence,  the  bond,  in  the  form 
above  recited,  was  executed  and  delivered  by  the  Fulton  Com- 
pany to  the  Indemnity  Company  for  the  sole  and  only  con- 
sideration of  a  loan  to  it  of  $1,550  at  the  date  of  the  bond,  and 
it  is  evident  as  between  the  original  parties  to  the  bond  that  the 
transaction  was  usurious,  and  had  the  Fulton  Company  so  an- 
swered as  between  it  and  the  Indemnity  Company,  the  court 
would  be  compelled  to  so  hold.  But,  as  no  such  issue  was  made, 
the  transaction  as  between  the  original  parties  must  be  consid- 
ei'ed  and  treated  as  valid  in  all  respects. 

^rust  the  bond  be  paid  according  to  its  terms  by  the  Spang- 
lers? The  transaction  between  the  Fulton  Company  and  the 
Spanfflers  commenced  with  the  making  of  the  land-contract  of 
]\Fay  1,  1896.  We  hold  that  that  contract  was  competent  as  ex- 
plaining the  interpretation  to  be  placed  upon  the  deed  and  as 
evidence  of  the  true  consideration  agreed  to  be  paid  by  the 
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Spanglers  to  the  Fulton  Company.  The  Spanglers  agreed  to  as- 
sume and  pay  a  mortgage  to  the  Indemnity  Savings  &  Loan 
Company  of  $1,487.79.  There  was  no  mortgage  of  that  descrip- 
tion to  the  Indemnity  Company.  It  is  said  that  this  sum  was 
the  present  worth  of  such  mortgage.  It  was  its  present  worth 
upon  a  basis  of  interest  at  nine  per  cent,  per  annum,  but  upon 
a  basis  of  six  per  cent,  per  annum  the  amount  of  the  mortgage 
was  several  hundred  dollars  in  excess  of  that.  The  Spanglers 
agreed  to  pay  to  the  Fulton  Company  for  said  premises  $2,800. 
With  the  other  payments  the  $1,487.79  exactly  equalled  the 
$2,800  and  this  is  all  we  think  that  the  Spanglers  were  under 
any  obligation  or  legally  bound  to  pay. 

There  is  no  evidence  in  the  case  tending  to  show  that  the 
Spanglers  had  any  knowledge  of  the  mortgage  or  of  the  bond 
or  of  its  terms  at  the  time  of  entering  into  the  contract  other 
than  as  expressed  therein.  The  exact  amount  to  be  paid  by  the 
Spanglers  to  the  Fulton  Company  for  said  premises  is  definitely 
fixed  by  the  terms  of  said  contract,  together  with  the  terms  of 
payment  and  to  whom  such  payments  were  to  be  made.  All 
these  payments  the  Spanglers  have  made,  together  with  interest 
at  six  per  cent.,  as  stipulated  in  the  contract.  We  are  of  the 
opinion  that  no  interpretation  should  be  placed  on  this  con- 
tract requiring  them  to  pay  more. 

If  the  Fulton  Company  is  desirous  that  the  bond  should  be 
paid  according  to  its  terras  without  reference  to  any  claim  for 
usury,  without  reference  to  any  claim  that  the  contract  is 
usurious,  the  excess  called  for  by  the  bond  in  addition  to  the 
amount  which  the  Spanglers  stipulated  to  pay  must  be  paid  by 
it.  It  has  made  no  contract,  in  our  judgment,  with  the  Spang- 
lers by  which  they  are  to  pay  such  excess  arising  out  of  the  fact 
that  the  original  contract  was  usurious. 

The  claim  is  made  that  the  controversy  arising,  or  that  may 
arise,  between  the  Fulton  Company  and  the  Spanglers,  can  not 
be  settled  in  this  action.  We  hold  otherwise.  If  the  payment 
of  this  bond  was  not  assumed,  as  we  hold  it  was  not,  by  the 
Spanglers  according  to  its  terms  but  only  a  definite  amount 
named  in  the  contract  and  deed,  then  there  was  more  due  upon 
the  bond,  accordirg  to  its  terms,  than  the  Spanglers  had  agreed 
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to  pay,  and  the  Fulton  Company,  being  the  maker  of  the  bond 
and  the  mortgage,  was  a  necessary  party  to  the  taking  of  an  ac- 
count upon  the  bond  and  mortgage,  and  being  a  neeessary 
party,  all  controversy  between  it  and  the  Spanglers  necessarily 
could  be  settled  in  this  one  action. 

Supposing  the  mortgage  had  been  given  to  secure  two  sepa- 
rate bonds  the  payment  of  one  of  which  was  assumed  by  the 
grantees,  the  Spanglers;  then,  manifestly,  on  a  foreclosure  of 
the  mortgage,  the  mortgagee,  although  having  conveyed  the 
premises,  would  be  a  necessary  party  to  an  accounting  and  that 
accounting  would  necessarily  fix  definitely  the  rights  between 
the  Fulton  Company  and  the  Spanglers. 

The  remainder  due  upon  this  bond  according  to  its  terms 
may  be  ascertained.  Counsel  can  undoubtedly  /igree  as  to  that 
amount.  That  amount,  as  the  issues  now  stand,  must  be  held  to 
be  a  lien  upon  the  premises  described  in  the  mortgage,  which 
sum  the  Fulton  Company  is  ordered  to  pay  within  sixty  days 
from  the  first  day  of  this  term  of  court,  in  default  of  which  said 
mortgage  may  be  foreclosed  and  order  of  sale  issue  of  said 
premises.  The  defendants,  the  Spanglers,  may,  however,  to  save 
the  said  premises  from  sale,  pay  said  sum  to  the  Indemnity 
Company,  and  if  so  paid  by  them,  an  execution  may  issue  in 
their  favor  against  the  Fulton  Company  to  collect  the  sum  so 
paid  by  them. 
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ERROR  PROCEEIMNGS  PROM  THE  PRORATE  COURT. 

Circuit  Court  of  Cuyahoga  County. 

Bertine   Robinson    Palmer   v.    Annie   J.    M.    Robinson,    as 

Executrix  op  the  Last  Will  op  William 

Robinson,  Deceased. 

Decided,  February  23,  1903. 

Practice — Common  Pleas  Court  Can  Not  Reverse  Probate  Court  in 
Error  Proceedings  where  no  Bill  of  Exceptions  is  Filed — Probate 
Court  Without  Power  to  Require  Deposit  of  fipecial  Fund  with 
Court. 

1.  Where  error  is  prosecuted  from  an  order  of  the  probate  court  to  the 

common  pleas,  but  no  bill  of  exceptions  is  filed  showing  upon  what 
evidence  the  probate  court  acted,  it  will  be  presumed  that  it  acted 
upon  proper  evidence,  and  it  is  error  for  the  common  pleas  court 
to  reverse  the  order  of  probate  court. 

2.  The  probate  court  is  without  po>*er  upon  the  final  settlement  of  an 

estate  to  order  the  deposit  of  a  certain  amount  of  money  in  the 
name  of  the  court  to  await  the  outcome  of  an  attempt  to  collect 
a  note  from  the  distributee. 

A.  W,  Mayer  and  B.  Fcarce,  for  plaintiff  in  error. 
W.  C.  Rogers,  contra. 

Marvin,  J. ;  Winch.  J.,  and  Hale,  concur. 

The  defendant  in  error  is  the  executrix  of  the  last  will  and 
testament  of  William  Robinson,  deceased,  and  is  also  the  widow 
of  said  deceased. 

The  plaintiff  in  error  is  a  daughter  of  said  defendant  and, 
with  her,  is  the  only  devisee  and  legatee  under  the  will  of  said 
deceased. 

Said  executrix  on  the  15th  day  of  October,  1901,  filed,  in  the 
probate  court  of  this  county,  the  court  in  which  the  estate  of 
said  deceased  was  being  settled  under  the  will,  what  purports  to 
be  a  final  account  of  the  administration  of  the  estate  of  the  de- 
ceased. On  the  1st  day  of  November,  1901,  exceptions  to  this 
account  were  filed  by  the  plaintiff  in  error.  In  said  account  the 
executrix  charges  herself  with  having  received  on  account  of 
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said  estate  as  follows:  ** Received  from  sale  of  land  of  de- 
ceased, $5,055.00.  Received  from  collection  from  distributive 
share,  note  of  Bertine  Robinson  Dietrich,  $511.50."  Among  the 
credits  which  the  executrix  claims  in  said  account  is  one 
which  reads  as  follows:  Paid  allowance  to  widow,  judgment 
and  interest,  $1,950." 

The  exceptions  filed  to  this  account  specify  as  one  of  the  items 
excepted  to,  the  item  of  $511.50  charged  by  the  executrix  to 
herself  as  a  collection  from  distributive  share,  note  of  Bertine 
Robinson  Dietrich.  It  should  be  said  that  Bertine  Robinso^ 
Dietrich  is  the  same  person  as  Bertine  Robinson  Palmer. 

Exception  is  further  taken  to  the  credit  in  the  account  here- 
inbefore quoted  of  ** Year's  allowance  to  widow,  judgment  and 
interest,  $1,950."    Other  items  are  excepted  to. 

A  hearing  was  had  in  the  probate  court  upon  this  account  and 
the  exceptions  in  reference  thereto. 

The  present  defendant  in  error  brought  proceedings  in  error 
in  the  court  of  common  pleas  to  reverse  the  judgment  of  the 
probate  court.  The  probate  court  sustained  the  exceptions  to 
the  item  of  $511.50,  both  as  to  its  being  charged  to  the  execu- 
trix and  l)eing  taken  from  the  portion  to  be  distributed  to  the 
plaintiff  in  error.  The  court  of  common  pleas  reversed  the  pro- 
])ate  coHi't  in  this  regard.  There  was  no  bill  of  exceptions  filed 
in  the  court  of  common  pleas,  showing  upon  what  evidence  the 
probate  court  acted  in  making  its  order;  and,  without  some  evi- 
dence, it  is  difficult  to  understand  how  the  court  of  common 
pleas  determined  whether  or  not  there  was  error  in  the  order 
made  by  the  probate  court.  As  a  part  of  the  transcript  filed  in 
the  court  of  common  pleas,  there  is  a  copy  of  the  will  of  the  do- 
ceased.  By  the  terms  of  that  will,  certain  real  estate  named  is 
bequeathed  to  the  wndow  of  the  deceased  for  the  period  of  her 
natural  life,  and,  at  her  death,  said  real  estate  is  devised  in  fee 
to  Bertine  Robinson  Palmer. 

It  is  said  in  argument  that  the  money  with  which  the  execu- 
trix diarged  herself  as  having  received  from  the  sale  of  lands, 
is  the  avails  of  the  sale  of  this  real  estate  thus  bequeathed  and 
devised.  Without  some  evidence  on  the  subject  we  do  not  know 
Iiow  that  fact  is  found,  though  it  is  probably  true,  as  there  is  a 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       127 
1915.]  Cuyahoga  County. 

credit  taken  by  the  executrix  for  the  sum  of  $1,085.09  as  the 
value  of  her  life-estate  in  the  real  estate  sold.  No  exception 
was  taken  to  this,  and  we  presume  that  there  was  some  evidence 
before  the  probate  court  which  disclosed  some  arrangement  be- 
tween the  plaintiff  in  error  and  the  defendant  in  error  by 
which  the  value  of  this  life  estate  was  ascertained. 

Looking  to  the  will  alone,  we  are  unable  to  see  how  the 
plaintiff  in  error  was  entitled  to  any  distribution  during,  the 
lifetime  of  the  widow — and  the  court  of  common  pleas  had  only 
this  will  before  it  as  evidence. 

Attention  is  called  to  this  because  unless  there  is  some  dis- 
tributive portion  to  go  to  the  plaintiff  in  error,  we  fail  to  see 
how  she  could  have  been  prejudiced  by  a  charge  being  made  by  - 
the  executrix  of  this  $511.50;  but  the  common  pleas  court  found 
that  there  was  error  in  this  behalf.  Since  neither  the  court  of 
common  pleas  nor  this  court  can  know  upon  what  evidence  the 
probate  court  acted  in  making  such  order,  the  presumption  is 
that  there  was  some  evidence  introduced  justifying  the  order 
made  by  the  probate  court,  and  it  was,  therefore,  error  for  the 
court  of  common  pleas  to  reverse  such  order  of  the  probate 
court. 

As  to  the  item  of  $1,950  claimed  for  the  year's  support  and 
interest,  we  are  equally  in  the  dark  as  to  the  evidence  upon 
which  the  probate  court  acted. 

We  learn  from  the  transcript  that  a  certain  amount  was  al- 
lowed by  the  appraisers  to  the  widow  for  such  year's  support; 
that  upon  exceptions  to  the  allowance  made  by  the  appraisers, 
the  probate  court  fixed  the  allowance  for  the  widow,  at  $1,400. 
Whether  such  allowance  should  draw  interest  up  to  the  time 
wlien  if  was  paid  would  depend  on  facts  which  were  not  dis- 
closed to  the  court  of  common  pleas  by  the  record  and  are, 
therefore,  not  disclosed  to  us;  and  it  must  therefore,  be  pre- 
sumed that  such  a  state  of  facts  was  disclosed  before  the  pro- 
bate court  as  justified  the  order  made  by  that  court  which  was 
that  the  widow  should  be  allowed  interest  on  said  $1,400  for 
the  period  of  two  years  and  no  more.  Certainly  a  state  of  facts 
may  exist  which  would  justify  this  order. 
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If  the  widow,  being  herself  executrix,  was  negligent  in  the 
performance  of  her  duties,  either  in  converting  real  estate  into 
money  or  in  any  way  whereby  she  was  responsible  for  the  non- 
payment of  this  sum  at  a  time  earlier  than  it  was  paid,  she 
should  not  profit  by  it  by  having  interest  upon  it.  If  for  two 
years  of  the  time  that  elapsed  between  the  time  when  the 
amount  of  this  allowance  was  fixed  by  the  probate  court  and  the 
time  when  by  proper  diligence  on  her  part  it  would  have  been 
paid ;  or,  in  any  event,  if  two  years  elapsed  after  the  expiration 
of  one  year  from  the  giving  of  her  bond  during  which  two  years 
there  was  no  money  to  pay  this  allowance,  and  such  want  of 
money  was,  in  no  way,  chargeable  to  her  negligence,  and  then  it 
would  seem  proper  that  an  allowance  should  be  made  for  two 
years,  and  if  the  rest  of  the  time  that  elapsed  before  the  pay- 
ment was  due  to  negligence  on  her  part,  it  would  certainly.be 
an  injustice  to  this  estate  to  allow  her  interest  for  that  delay 
in  payment  caused  by  her  own  negligent  administration.  In 
short,  there  tire  facts  which  may  have  existed,  entirely  justify- 
ing the  order  of  the  probate  court.  Those  facts  not  being 
brought  before  the  court  of  common  pleas,  that  court  erred  in 
reversing  the  prol)ate  court  in  that  regard. 

A  further  order,  however,  was  made  by  the  probate  court 
that  **the  sum  of  $350  out  of  any  distributive  share  of  said 
Palmer  be,  and  is  ordered  to  be,  reserved  and  to  remain  in  the 
registry  of  this  probate  court  undistributed,  subiect  to  the 
order  of  the  probate  court,  and  to  be  deposited  in  the  name  of 
the  probate  judge,  on  interest,  and  to  abide  any  recovery 
against  said  Palmer  on  said  claim  or  note  or  to  be  ordered  dis- 
tributed to  her  with  interest  at  the  end  of  one  year  if  no  ac- 
count is  taken  thereon  or  recovery  had.'' 

This  order  was  reversed  by  the  court  of  common  pleas  and, 
we  think,  properly  so.  We  know  of  no  authority  of  law  by 
which  the  probate  court  had  any  jurisdiction  to  order  such  de- 
posit of  money  to  be  made. 

It  is  the  order  of  this  court,  therefore,  that  the  judgment  of 
the  court  of  common  pleas  be  affirmed  in  so  far  as  it  reverses  the 
judgment  of  the  probate  court  as  to  the  deposit  of  this  $350. 
In  all  other  respects  the  judgment  of  the  court  of  common  pleas 
is  reversed  and  that  of  the  probate  court  affirmed. 
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CHANCE  OP  BENEFICIARY  IN  MUTUAL  BENEFIT  SOCIETY. 

Circuit  Court  of  Cuyahoga  County. 

Eva  K.  Dauber  v-  Elizabeth  Dauber  et  al. 

Decided,  December  15,  1902. 

Mutual  Benefit  Societies— Issuing  a  Certificate  Naming  Beneficiary  of 
Class  Not  Mentioned  in  Constitution,  YaXidr— Member  May  Change 
Beneficiary. 

1.  Where  the  constitution  of  a  fraternal  order  states  that  the  object 

of  the  endowment  fund  of  the  order  is  for  the  better  and  sufQcient 
support  of  the  widows  and  orphans  of  its  members,  but  the  laws 
of  the  state  under  which  it  is  organized  permit  the  payment  of 
benefits  to  the  mother  of  a  deceased  member,  as  well  as  to  the 
widow  and  orphans,  the  fact  that  the  order  has  issued  to  a  mem- 
ber a  certificate  in  which  his  mother  is  made  beneficiary,  after  he 
had  surrendered  one  in  which  his  wife  was  named  as  beneficiary, 
will  be  construed  as  an  exercise  on  the  part  of  the  order  of  the 
power  granted  by  the  state  and  as  a  waiver  of  the  constitutional 
provision,  and  in  case  of  the  member's  death  the  mother  will  be 
entitled  to  the  insurance. 

2.  The  naming  of  one  as  a  beneficiary  gives  him  no  vested  Interest  in 

the  insurance  fund  of  a  fraternal  order,  as  the  right  is  reserved  to 
the  member  to  change  his  beneficiary  at  any  time. 

Kerr  wish  &  Kerruish,  for  plaintiff  in  error. 
Thompson,  Solders  &  TUden,  contra. 

Caldwell,  J.;  Hale,  J.,  and  IMarvin,  concur. 

The  plaintiff,  Elizabeth  Dauber,  brought  this  action  in  the 
court  of  common  pleas  of  this  county  against  the  Independent 
Order  of  Foresters  for  the  sura  of  one  thousand  dollars,  the 
amount  of  a  certificate  of  insurance  issued  upon  the  life  of 
George  Dauber,  her  son.  The  certificate  she  sets  up  was  issued 
in  1899,  and  in  it  she  was  named  as  the  beneficiary.  The  de- 
fendant brought  the  money  into  court  and  interpleaded  Eva  K. 
Dauber,  the  plaintiff  in  error,  with  Eliza  Dauber,  the  plaintiff 
below,  whereupon  Eva  K.  Dauber  came  in  to  the  case  and 
claimed  that  when  (Jeorge  Dauber  first  became  a  member  of  the 
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beneficial  order,  he  made  her  the  beneficiary  in  his  certificate 
and  she  claimed  that  by  reason  of  that  fact  and  by  reason  of  the 
fact  that  the  constitution  of  the  order  made  the  fund  payable 
to  her,  and  by  reason  of  other  facts  set  up  in  her  answer,  she  is 
entitled  to  the  money  in  question. 

The  administrator  of  the  estate  of  George  Dauber,  WiUis 
White,  claims  that  by  reason  of  a  change  in  the  constitution  of 
the  order,  made  in  January,  1890,  after  the  certificate  on  which 
the  action  was  commenced,  was  obtained,  he  is  entitled  to  re- 
ceive the  funds. 

Elizabeth  Dauber  obtained  a  judgment  for  this  fund  in  the 
eouit  below,  and  Eva  K.  Dauber  prosecuted  error  in  this  court 
to  reverse  that  judgment. 

It  appears  as  a  fact  in  this  ease,  that  the  firat  certificate  that 
(ieorge  Dauber  obtained  when  he  became  a  member  of  the  order, 
was  obtained  about  1894,  and  that  Eva  K.  Dauber  was  named  as 
the  beneficiary  in  that  certificate,  thereafter  a  new  certificate 
was  obtained,  in  which  Eva  and  the  mother  Elizabeth  were  each 
named  as  beneficiaries,  each  to  receive  one-half,  and  soon  after 
that  certificate  was  obtained  in  May,  1899,  it  was  surrendered 
and  a  new  one  taken  in  which  the  mother  Elizabeth  Dauber  is 
named  as  the  beneficiary. 

The  judgment  of  the  court  below  was  not  only  against  Eva  K. 
Dauber,  but  also  against  Willis  E.  White,  administrator  of  the 
estate. 

The  administrator  has  filed  no  petition  nor  cross-petition  in 
this  court,  and  he  abides  by  the  judgment  rendered  in  the  com- 
mon pleas  court,  so  that  the  question  of, whether  the  money 
should  be  paid  to  him  as  administrator,  is  not  raised  in  this 
hearing,  unless  it  is  raised  in  the  petition  of  the  plaintiffs  in 
error.  It  appears  from  an  examination  of  the  petition,  that  that 
(|uestion  is  not  raised,  and  hence  is  not  before  the  court. 

Article  II  of  the  Constitution  states  that  **the  object  of  this 
endowment  fund  shall  be  for  the  creation  and  maintaining  of  a 
fund  for  the  better  and  sufficient  support  of  the  widows  and  or- 
phans in  the  case  of  the  death  of  a  brother  belonging  to  a  court 
existing  in  the  city  of  Cleveland." 
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The  first  claim  made  by  the  plaintiff  in  error  is,  that  the  con- 
stitution of  the  order  limits  the  endowment  fund  to  the  support 
of  widows  and  orphans  and  hence  can  not  be  made  payable  to 
the  mother  of  the  deceased,  and  that  the  certificate  that  was  is- 
sued, making  the  mother  of  the  deceased  the  beneficiary,  is  for 
that  reason  of  no  effect,  and  that  nothing  being  accomplished  by 
it  and  nothing  in  favor  of  the  mother  being  accomplished  by  the 
one  in  which  the  wife  and  mother  were  made  jointly  beneficia- 
ries, the  original  certificate,  making  the  plaintiff  in  error  the 
beneficiary,  is  in  full  force  and  for  this  reason  she  is  entitled  to 
the  fund  in  question. 

The  statutes  of  this  state.  Section  3631,  and  especially  sub- 
division 11  thereunder,  point  out  who  may  be  beneficiaries  un- 
der a  certificate  of  this  character,  and  it  is  broad  enough  to  in- 
clude the  mother;  and  the  order  being  organized  under  this 
statute  as  defining  its  charter  powers,  had  authority  to  make 
this  certificate  in  favor  of  the  mother. 

If  the  (*(mstitution  is  to  be  read  literally,  as  it  is  printed,  in- 
stead of  simply  declaring  a  general  purpose  of  the  organization 
and  made  to  read  as  though  this  particular  purpose  of  benefit- 
ting widows  and  orphans,  is  intended  to  exclude  all  others  who 
might  be  benefited  under  the  state,  then  under  this  provision 
it  might  be  said  that  he  certificate  would  not  be  valid.  But  we 
think  that  the  purpose  of  the  provision  in  the  constitution  was 
simply  to  name  a  general  purpose  of  the  organization  without 
undertaking  to  give  it  any  definite  limitation  to  the  terms  used, 
and,  by  issuing  the  certificate,  making  it  payable  to  the  mother, 
the  order  construed  its  meaning  of  this  article.  Then,  even  if 
the  provision  of  the  constitution  is  to  be  taken  as  literal  and 
definite,  it  is  a  provision  that  could  be  waived  by  the  order,  and, 
notwithstanding  that  only  widows  and  orphans  are  named,  the 
order  might  make  the  certificate  payable  to  any  one  designated 
in  the  statute;  and,  designating  one  within  the  statute  but  not 
within  such  literal  meaning  of  the  constitution,  would  be  a 
waiver  of  the  constitutional  provision,  and  neither  the  plaintiff 
in  error  nor  the  order  could  object  to  the  payment  of  the  fund 
to  the  mother  after  such  waiver  had  taken  place 
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The  next  question  raised  by  the  plaintiff  in  error  as  to  why 
thei  judgment  should  be  reversed,  is,  that  she  had  under  the 
first  certificate  issued  wherein  she  was  named  a  beneficiary, 
such  a  vested  interest  in  the  fund  that  no  change  could  there- 
after be  made  without  her  consent.  We  think  the  authorities 
generally  show,  not  only  in  this  state  but  in  other  states,  that 
the  insurance  is  founded  upon  a  contract  wherein  the  assured 
reserves  to  himself  the  right  at  any  time  to  change  the  bene- 
ficiary, and  for  that'  reason  the  beneficiary  named  in  a  certifi- 
cate, until  the  death  of  the  brother,  takes  nothing  but  a  con- 
tingent interest  in  the  fund,  liable  to  be  defeated  at  any  time  by 
the  assured.  This  matter  has  recently  undergone  extensive  dis- 
cussion in  the  seventh  judicial  circuit  court,  wherein  Judge  Cook 
delivers  the  majority  opinion  of  the  court,  and  Judge  Laubie 
gives  a  dissenting  opinion.  Many  of  the  cases  found  in  the 
hooks  bearing  upon  this  question,  are  cited  in  those  opinions 
found  in  the  Weekly  Law  Bulletin  of  October  27,  1902,  page 
618. 

The  opinion  of  thh  court  approves  the  opinion  of  the  major- 
ity in  that  ease.  The  matter  is  so  clearly  discussed  in  those 
opinions  that  we  could  add  nothing  to  them  except  to  multiply 
the  cases  that  bear  upon  the  questions  involved,  which  would 
be  of  no  benefit  to  this  case. 

It  is  the  judgment  of  the  court  that  there  is  no  error  in  the 
record  before  us,  and  the  judgment  of  the  court  of  common 
pleas  is  affirmed. 
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EXTENT  OP  JURISDICTION  UNDER  CHANCE  OP  VENUE. 

Circuit  Court  of  Cuyahoga  County. 

Floy  Mills  v.  Robert  Mills. 

Decided,  November  10,  1902. 

Jurisdiction — Effect  of  Change  of  Venue  on  Jurisdiction  as  to  Existing 
Orders. 

By  the  transfer  of  a  case  from  the  court  of  common  pleas  of  one  county 
to  the  court  of  common  pleas  of  another  county,  the  court  in  the 
county  to  which  the  case  is  transferred  acquires  exclusive  juris- 
diction of  all  matters  pertaining  to  the  case,  including  .the  en- 
forcement of  the  orders  already  made  in  the  case,  as  well  as  the 
granting  of  new  orders  and  final  Judgment. 

Walter  C.  Ong,  for  plaintiff  in  error. 
L.  Z.  Tanney,  contra. 

IIai^,  J.;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

An  action  was  pending  in  the  court  of  common  pleas  of  this 
county  by  plaintiff  against  defendant  for  a  divorce.  Alimony 
pendente  lite  had  been  allowed  and  the  defendant  ordered  to 
pay  a  certain  amount  to  the  plaintiff  during  the  pendency  of  the 
action.  After  this  order  was  made,  the  case  was  transferred  by 
order  of  the  court,  under  statute,  to  Medina  county  for  trial 
and  determination.  ITp  to  the  time  that  the  order  was  made 
transferring  the  case  to  Medina  county,  all  instalments  of  ali- 
mony falling  due  had  been  paid ;  there  was  no  default  on  the 
part  of  the  defendant  in  payment  of  alimony  at  the  time  of  the 
transfer.  After  the  transfer,  proceedings  in  contempt  against 
the  defendant  were  commenced  in  the  court  of  common  pleas  of 
this  county.  The  question  is,  whether  actions  for  contempt  can 
be  maintained  in  this  county  after  the  transfer,  for  a  violation 
of  an  order  on  the  part  of  the  defendant  in  the  payment  of 
alimony. 

Very  little  light  or  aid  can  be  gathered  from  any  decisions 
that  M'e  have  been  able  to  find,  or  which  have  been  cited  to  us. 
But,  after  consideration  such  as  we  have  been  able  to  give  in 
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the  case,  we  hold  that,  after  the  transfer  by  the  court  of  com- 
mon pleas  of  this  county  to  the  Court  of  Common  Pleas  of 
JMedina  County,  exclusive  jurisdiction  of 'all  matters  pertaining 
to  the  ease,  as  well  the  enforcement  of  the  orders  made  as  the 
granting  of  new  orders  and  judgment,  was  transferred  to  the 
Court  of  Common  Pleas  of  Medina  County.  That  court  had 
jurisdiction  to  modify,  abrogate,  or  enforce  the  order  for  ali- 
mony pendente  lite  then  existing.  Disobedience  of  the  order 
which  existed  at  the  time  of  the  transfer,  after  the  transfer  was 
made,  was  a  contempt  of  the  court  having  the  jurisdiction  to  en- 
force the  order,  that  order  virtually  becomes  the  order  of  the 
court  to  which  the  case  is  transferred  and  that  court  has  full 
jurisdiction  over  existing  orders  and  over  the  case,  to  make  fur- 
ther orders. 

This,  of  course,  does  not  deal  with  the  phase  of  the  case  as  if 
there  had  been  a  default  to  obey  the  order  of  the  Court  of  Com- 
mon Pleas  of  Cuyahoga  County  prior  to  the  transfer.  Nor  do 
we  undertake  to  controvert  the  proposition  argued  by  counsel 
that  proceedings  in  contempt  are  quasi  criminal  and,  to  an  ex- 
tent at  least,  independent  of  the  case  in  which  the  order  was 
made  for  the  disobedience  of  which  the  party  is  in  contempt. 

This  was  the  holding  of  the  court  of  common  pleas,  and  the 
result  is  the  affirmance  of  that  judgment. 
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LIABILITY  POR  INJURY  IN  ELEVATCHL  OP  EMPLOYER  OP 

TENANT. 

Circuit  Court  of  Cuyahoga  County. 

The  Cobb-Bbadley  Realty  Company  v.  Fannie  Hare. 

Decided,  February,  1903. 

Passenger  Elevators — lAahility  of  Owner  Not  Increased  hy  Employment 
or  Minor  as  Operator, 

The  liability  of  the  owners  of  an  office  building  to  tenants  in  the  use  of 
its  passenger  elevatoiis  is  that  of  a  carrier  of  passengers,  and  such 
liability  is  not  altered  by  the  employment  of  a  minor  as  an  opera- 
tor; hence,  in  an  action  by  a  tenant  for  personal  injuries  result- 
ing from  the  negligent  operation  of  an  elevator,  an  allegation  that 
the  laws  of  the  state  make  it  unlawful  to  employ  a  minor,  such 
as  the  one  operating  the  elevator  at  the  time  of  the  accident,  should, 
on  motion,  be  stricken  from  the  petition. 

0.  C,  Pinney,  for  plaintiflf  in  error. 
Olds  &  WUlet,  contra. 

Hale,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  plaintiflf  in  error  was,  at  the  time  of  the  transaction  com- 
plained of,  the  owner  of  a  building  known  as  **'The  Birming- 
ham" located  on  Euclid  avenue  in  the  city  of  Cleveland,  and 
maintained  and  operated  therein  for  the  accommodation  of  its 
tenants  an  electric  elevator. 

On  the  22d  of  April,  1899,  the  defendant  in  error  was  em- 
ployed by  a  tenant  in  that  building  and  entered  the  elevator 
for  the  purpose  of  riding  from  the  sixth  to  the  first  floor.  She 
alleges  in  her  petition  that  she  was  injured  while  thus  in  the 
elevator,  by  the  carelessness  and  negligence  of  the  employees  of 
the  plaintiff  in  error  in  operating  said  elevator. 

She  alleges  that  said  elevator  was  negligently  run  by  defend- 
ant's employee  to  the  basement  of  the  building  and  by  the  first 
floor  and  entrance  to  said  building,  where  plaintiff  desired  to 
leave  said  elevator,  so  that  the  elevator  struck  the  bottom  of  the 
shaft  with  such  force  as  to  severely  injure  the  plaintiff's  spine 
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and  back,  and,  in  consequence  of  such  injury,  plaintiif  was  con- 
fined to  her  bed  for  fourteen  weeks  and  still  is  unable  to  sit  up 
for  over  two  or  three  hours  at  a  time  and  is  permanently  in- 
jured and  will  suffer  from  such  injuries  to  her  back  and  pelvic 
organs  the  remainder  of  her  life. 

She  then  describes  more  specifically  the  injuries  of  which  she 
complains,  and  adds: 

*'The  plaintiff  says  that  the  defendant  was  further  guilty  of 
negligence  in  the  premises  in  that  it  employed  and  permitted 
the  operator  of  said  elevator  to  operate  the  same,  knowing  that 
many  persons  would  daily  ride  up  and  down  in  said  elevator 
many  times,  said  block  or  building  containing  many  tenants  of 
defendant  many  of  whom  employed  a  large  number  of  persons 
at  dressmaking  and  other  pursuits;  and  knowing  that  said 
operator,  John  Neely,  a  boy  about  fifteen  years  of  age,  was  in- 
experienced and  incompetent  to  operate  an  electric  elevator 
such  as  said  elevator  was,  or  by  the  exercise  of  ordinary  care 
could  have  known  him  to  be  inexperienced  and  incompetent,  al- 
though plaintiff  did  not  know  it." 

She  further  alleges  that  the  plaintiff  in  error  was  negligent 
in  failing  to  keep  the  elevator  in  proper  repair,  and  to  provide 
the  same  with  automatic  stops  or  other  devices  in  general  use 
on  elevators  of  that  kind  in  Cleveland  and  elsewhere,  such  as 
would  prevent  said  elevator  running  down  below  the  first  floor 
of  said  building. 

The  petition  then  alleges: 

'  *  Plaintiff  says  that  the  defendant  was  further  guilty  of  negli- 
gence in  that  it  employed  and  permitted  said  operator,  a  boy  of 
fifteen  years  of  age,  and  less  than  twenty -one  years  of  age,  to 
operate  said  electric  elevator  in  the  state  of  Ohio,  said  defend- 
ant being  in  said  state,  contrary  to  the  laws  of  Ohio  and  con- 
trary to  Section  2575-91,  Sub-Section  31/t,  of  the  Revised  Stat- 
utes of  Ohio,  which  is  as  follows :  *  No  person  under  twenty -one 
years  of  age  shall  be  employed  in  running  or  operating  any 
electric,  steam  or  hydraulic  passenger  or  freight  elevators,  and 
it  shall  be  unlawful  for  any  firm,  company  or  person  in  the 
state  of  Ohio  owning,  operating,  or  having  in  charge  any  such 
[assenger  or  freight  elevator  or  elevators  to  employ  a  person 
under  twenty-one  years  of  age  to  run  or  operate  any  such  ele- 
vator.''' 
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The  answer  denies  substantially  all  the  allegations  of  the  peti- 
tion and  for  an  aflSrmative  defense  alleges  that  the  building  and 
the  elevator  at  the  time  of  this  transaction  were  under  the  con- 
trol and  management  of  an  independent  contractor  who  alone 
was  responsible  for  any  negligence  growing  out  of  this  trans- 
action. Upon  this  proposition,  however,  under  the  charge  of  the 
court,  the  jury  properly  found  in  favor  of  the  defendant  in 
error. 

On  the  trial,  testimony  was  given  by  the  defendant  in  error 
tending  to  show  the  claim  made  by  her,  and  by  the  plaintiff  in 
error  tending  to  rebut  any  such  claim. 

Before  answering  the  petition,  the  plaintiff  in  error  filed  a 
motion  asking  that  various  allegation  of  the  petition  be  stricken 
from  the  petition,  and,  among  others,  the  clause  pleading  the 
statute  above  quoted,  which  motion  was  overruled  and  an  ex- 
ception noted. 

At  the  close  of  the  evidence,  upon  the  effect  of  this  statute  the 
court  charged  the  jury  as  follows: 

'*It  is  claimed  that  the  defendant  company  was  negligent  in 
that  it  employed  a  boy  of  the  age  of  fifteen  years  and  less  than 
twenty-one  years  of  age,  to  operate  the  electric  elevator  in  con- 
travention of  the  laws  of  the  state.'* 

He  then  read  to  ti.e  ^vrv  the  statute  above  quoted  and  adds: 

*'The  violation  of  this  statute  by  the  defendant,  if  you  shall 
find  that  it  was  violated,  is  not  in  and  of  itself  such  negligence 
as  will  render  the  defendant  company  liable.  It  is  simply  the 
expression  of  the  state,  through  its  legislative  body,  of  its  pol- 
icy with  respect  to  the  operation  of  elevators,  and  is  evidence 
t:)*be  considered  by  you  in  connection  with  all  the  other  evidence 
in  the  case.  The  m'ere  fact  of  employing  a  boy  under  the  age 
mentioned  in  the  statute  to  which  I  have  just  referred,  would 
i.ot  constitute  negligence  in  and  of  itself." 

To  this  charge  an  exception  was  noted. 

In  both  the  refusal  to  strike  out  from  the  petition,  the  statute 
pleaded  and  in  this  charge  given  to  the  jury,  there  was  error. 

The  duty  of  the  plaintiff  in  error  to  the  defendant  in  error  in 
the  operation  of  the  elevator  was  the  same  as  that  of  a  common 
carrier  to  a  passenger — the  highest  degree  of  care  must  be  the 
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measure  of  that  duty.  A  failure  in  its  performance  would  be 
negligence.  The  fact  that  the  employment  of  a  minor  was  pro- 
hibited by  statute  neither  added  to,  nor  detracted  from  such 
duty.  If  the  duty  was  fully  performed,  there  was  no  liability 
resting  upon  the  plaintiff  in  error,  whether  the  operation  of  the 
elevator  was  by  a  minor  or  an  adult.  Such  liability  arose  only 
from  the  non-performance  of  such  duty.  We  conceive  it  com- 
petent,  however,  to  show  who  was  operating  the  elevator  at  the 
time  of  the  accident,  his  age,  competency  and  the  like,  but  the 
existence  of  the  statute  should  have  no  weight  in  determining 
the  liability  of  the  plaintiff  in  error  for  negligence  in  the  opera- 
tion of  the  elevator. 

We  are  dealing  with  the  relation  of  the  common  carrier  to  a 
passenger  and  the  responsibility  of  the  plaintiff  in  error  therein 
must  be  determined  by  the  manner  in  which  it  performed  its 
duty  growing  out  of  that  relation. 

The  case  of  Jacobs  v.  The  Fuller  &  HutsinpUler  Co.,  67  0.  S., 
70,  sustains,  we  think,  this  proposition.  That  case,  it  is  true, 
involved  different  facts.  The  relation  of  master  and  servant 
was  therein  considered,  but  certainly  no  stronger  reasons  ex- 
isted for  the  conclusion  of  the  consideration  of  the  statute  in 
thai  case  than  those  existing  for  the  exclusion  of  the  statute  in 
this  ease. 

Again,  on  review  of  the  evidence  contained  in  the  bill  of  ex- 
ceptions, we  are  of  the  opinion  that  the  damages  awarded  to  the 
defendant  in  error  were  grossly  excessive  and  for  that  reason 
the  motion  for  a  new  trial  should  have  been  granted  and,  in 
not  so  ruling,  there  was  error. 

The  evidence  shows  clearly  that  the  disabilities  under  which 
the  defendant  in  error  now  claims  to  be  suffering,  are  not  wholly 
due  to  the  injuries  which  she  received  in  that  transaction. 

We  find  no  other  prejudicial  error  apparent  upon  this  record. 

The  judgment  of  the  court  of  common  pleas  is  reversea  anu 
the  cause  remanded  for  a  new  trial. 
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CONSTRUCTIONIOr  AGREEMENT  TO  SELL  LAND. 

Circuit  Court  of  Cuyahoga  County. 

Joseph  Kundtz  v.  Van  Deboe  Haeger  &  Co.  and  James  W. 
EvENDEN,  Trustee.* 

Decided,  December  22,  1902. 

Land  Contracts — When  Two  Contracts  for  the  Sale  of  One  Parcel  of 
Property  are  Regarded  as  One. 

When  a  real  estate  company  sells  lots  upon  an  installment  plan  and 
gives  the  purchaser  a  land  contract  signed  by  a  trustee  in  whose 
name  the  title  appears,  in  which  the  trustee  agrees  to  convey  upon 
the  receipt  of  the  final  payment;  and  also  gives  the  purchaser  an- 
other contract  signed  by  the  company  in  which  it  agrees  to  convey 
the  property  to  the  beneficiary  of  the  purchaser  in  case  of  the  death 
of  the  purchaser  before  final  payment  has  been  made — ^both  of  the 
contracts  are  to  be  construed  together  as  one  contract,  and  the  real 
estate  company,  by  accepting  payments  after  they  were  past  due, 
waived  any  forfeiture  provided  for  in  the  contract  signed  by  the 
trustee. 

G.  H.  Schaihley,  for  plaintiff. 
Smith  &  Taft,  contra. 

Caldwell,  J.;  Hale,  J.^  and  ^Iarvin,  J.,  concur. 

The  plaintiff,  Joseph  Kundtz,  brought  this  action  for  specific 
performance.  The  petition  sets  out  that  Van  Deboe,  Haeger  & 
Company  was  the  owner  of  a  lot  in  an  allotment ;  that  James  W. 
}5venden  is  trustee,  held  the  title  to  the  property,  which  lay  in 
-he  hamlet  of  Rockport,  county  of  Cuyahoga  and  state  of  Ohio, 
and  was  designated  as  lot  11:2  on  a  certain  plat  of  lots  called 
Lenox  Park;  that  they  sold  said  lot  to  Agnes  Kundtz,  trustee, 
on  the  installment  plan,  payable  weekly,  until  the  full  amount 
was  paid,  and  that,  when  the  amount  was  paid,  she  was  to 
have  a  deed  for  the  same.  Agnes  Kundtz  was  buying  said  lot 
as  trustee  for  the  plaintiff,  Joseph  Kundtz,  and  he  claims  in 

*Afiirmed  without  opinion.  Van  De  Boe^  Haeger  rf  Co.  et  al  v.  Kundtz, 
70  Ohio  State,  485. 
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his  petition  that  there  was  an  agreement  on  the  part  of  Van 
Deboe,  Ilaeger  &  Company  that  if  she  died  before  the  pa3rmeiits 
were  made  in  full,  a  deed  would  be  given  to  the  plaintiff  for  the 
lot  without  any  further  payment,  and  sets  up  that  Agnes 
Kundtz  died  and  that  the  plaintiff  made  proper  proof  of  her 
death  to  the  defendant  and  demanded  a  conveyance  of  the 
property  and  that  the  defendant  refused  to  convey  the  same. 
The  answer  claims  that  Evenden  w-as  trustee,  holding  the  lands, 
not  for  his  co-defendant  but  for  other  parties,  and  that  he  had 
placed  the  lands  in  the  hands  of  his  co-defendants  to  sell  and 
dispose  of  the  same.  And  the  evidence  shows  that  in  undertak- 
ing to  dispose  of  these  lauds  and  other  lots  thus  turned  over  to 
them  for  sale  they  adopted  the  plan  of  selling  the  lots  and  giv- 
ing therefor  a  land-contract  not  differing  in  any  way  from  the 
ordinary  land-contract  which  was  signed  by  James  W.  Evenden, 
trustee,  and,  at  the  same  time,  Van  DeBoe,  Ilaeger  &  Company 
would  enter  into  a  contract  with  the  purchaser  of  the  lot,  that, 
if  she  died  before  payments  were  made  in  full,  the  lot  would  be 
deeded  to  the  beneficiary  named  by  her  without  any  further  pay- 
ment, although  the  same  had  not  been  paid  for  in  full  at  the 
time  of  her  death. 

The  plaintiff  claims  that  these  two  contracts  constitute  one 
contract ;  that  they  together  form  part  of  the  consideration  that 
induced  the  purchase  of  the  lot,  and,  being  construed  together 
as  one  contract,  she  claims  that  the  defense  set  up  is  not  good. 
The  contract  signed  by  Van  DeBoe,  Haeger  &  Company  for 
the  lot  is  as  follows: 

''This  agreement  made  this  15th  day  of  February,  1897,  by 
and  between  Van  DeBoe,  Haeger  &  Company  of  the  city  of 
Cleveland,  Ohio,  of  the  first  part,  and  Agnes  Kundtz,  trustee, 
of  Cleveland,  Ohio,  of  the  second  part: 

''Whereas,  the  parties  of  the  first  part  have  advertised  to 
deliver  over  free  from  further  payments,  a  deed  of  property 
purchased  from  them  at  Lenox  Park,  upon  certain  conditions 
in  the  case  of  the  death  of  the  grantee  of  said  property,  and, 

*'Witerea?;,  the  party  of  the  second  part,  being  the  purchaser 
of  the  lot,  No.  112,  in  Lenox  Park,  wishes  to  avail  herself  of 
said  offer.  noAV,  therefore,  it  is  hereby  agreed  that  in  case  the 
])arty  of  the  second  part  shall  die  while  her  agreement  for  the 
purchase  of  the  above-mentioned  lot  is  in  force  and  before  said 
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premises  are  conveyed  to  her  by  deed,  said  party  of  the  first 
part  shall,  under  certain  conditions  hereinafter  mentioned, 
have  no  claim  for  the  payment  of  further  installments  on  ac- 
count of  said  premises,  but  shall  convey  the  same  without  fur- 
ther consideration,  at  the  special  direction  of  party  of  second 
part,  to  Joseph  Kundtz/' 

It  is  further  provided  and  agreed  that  the  conditions  upon 
which  said  deed  shall  be  given  her,  is  as  follows: 

**lst.  That  said  party  of  second  part  is  the  original  pur- 
chaser, and  not  a  transferee.  2d.  That  the  payments  on  said 
lot  shall  not,  at  any  time,  be  more  than  two  weeks  in  arrears. 
:M.  That  satisfactory'  proof  of  death  of  said  party  of  second 
part  shall  be  furnished.  4th.  That  said  party  of  second  part 
shall  not  have  come  to  her  death  by  reason  of  suicide,  sane  or 
insane,  oth.  That  the  party  of  second  part  is  in  good  health 
at  the  time  of  purchase. 

*\\o  alteration  in  the  terms  of  this  agreement  will  be  valid 
unless  .signed  by  Van  DeBoe,  Ilaeger  &  Company  and  Agnes 
Kundtz,  trustee.'* 

We  are  satisfied  that  these  two  contracts  were  held  out  as  an 
inducement  to  the  party  purchasing  the  lot ;  that  they  both  en- 
tered as  a  consideration  for  the  payment  of  the  money  paid  upon 
the  lot.  The  fact  that  the  lot  was  owned  by  the  trustee,  James 
W.  Evenden,  can  make  no  difference,  for  the  evidence  shows 
that  he  had  turned  over  to  his  co-defendant  the  entire  market- 
ing of  the  lots,  which  they  proceeded  to  do  upon  the  plan  set 
out,  and  he  has,  in  a  sense  that  will  bind  him,  made  himself  a 
party  to  the  method  adopted  by  his  agents.  This  makes  the 
two  contracts  but  one  contract  in  fact;  they  become  parts  of 
one  and  the  same  contract.  Hence,  the  defense  set  up  herein, 
which  is,  that  payments  were  not  made  promptly  as  rquired  by 
that  part  of  the  contract  signed  by  Van  DeBoe,  Haeger  &  Com- 
pany, will  vitiate  the  second  part  of  the  contract,  although  they 
were  received  upon  the  first  contract,  clearly  creating  a  waiver 
on  behalf  of  the  trustee  who  made  the  land-contract,  by  reason 
of  the  money  being  received  after  becoming  due ;  and  the  claim 
is  that  the  same  parties.  Van  DeBoe,  Ilaeffer  &  Company,  held 
both  of  these  contracts  and  they  now  make  claim  that  although 
payments  were  made  and  received  on  the  land-contract  after 
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they  were  due,  yet  that  can  not  be  regarded  as  a  compliance  or 
waiver  of  the  conditions  of  the  second  contract ;  in  other  words, 
Van  DeBoe,  Haeger  &  Company  could  take  the  money  after 
due  and  apply  it  upon  the  land-contract  and  yet,  by  so  taking  it, 
they  did  not  make  a  waiver  of  the  insurance  contract.  The 
only  way  to  make  this  seem  plausible  to  the  court  is,  as  was 
contended  by  defendant,  that  these  contracts  are  entirely  sepa- 
rate and  distinct,  and  that  whatever  was  done  under  one,  either 
by  way  of  payments  or  waiver,  could  not,  in  any  manner,  aflFeet 
the  other.     We  can  not  subscribe  to  that  doctrine. 

The  real  facts  of  the  case  are  that  while  the  land-contract  was 
signed  by  James  W.  Evenden,  trustee,  yet  it  is  with  the  other 
defendant,  and  really  their  contract,  until  they  have  made  the 
proper  collections  and  turned  them  over  to  the  trustee  in  lieu 
of  the  land,  for  the  whole  thing  looks  to  their  securing  not  only 
the  contract,  but  also  the  deed,  when  the  contract  is  paid  up  in 
full.  So  Evenden  having  signed  the  contract,  amounts  to  noth- 
ing more  than  binding  him  to  give  the  deed.  The  whole  trans- 
action was  really  in  the  hands  of  the  other  defendant  and 
hence  while,  in  form,  the  contracts  appear  to  be  made  by  differ- 
ent parties,  yet,  in  substance  and  in  fact,  so  far  as  the  interest 
of  the  parties  is  concerned,  they  are  both  made  by  the  same 
persons.  Upon  the  death  of  the  purchaser.  Van  DeBoe,  Haeger 
&  Company  certainly  did  not  expect  to  pay  up  the  balance  of 
the  purchase-price  of  the  lot ;  if  they  did,  the  whole  transaction 
would  be  merely  a  gamble. 

We  think  the  plaintiff  has  shown  his  right  to  have  his  deed 
given  to  him  without  further  consideration,  and  the  prayer 
of  his  petition  is  granted. 
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QUALiriCATION  STAT£MENT  rOLLOWING  SIGNATURE 
ON  NOTE. 

Circuit  Court  of  Cuyahoga  County. 

H^H.  Wylie  v.  The  Kingsley  Paper  Company. 

Decided,  November  5,  1902. 

Bills  and  Notes — Promise  of  Agent ,  a  Personal  Ohliffation, 

Where  one  signs  a  promissory  note  and  after  his  signature  adds  the 
statement  that  he  is  signing  it  for  another,  he  nevertheless  becomes 
personally  liable  upon  it. 

0.  J.  Campbell,  for  plaintiff  in  error. 
Carpenter,  Young  &  Stocker,  contra. 

Marvin,  J.;  CALDWEiiL,  J.,  and  Hale,  J.,  concur. 

The  Kingsley  Paper  Company  sued  11.  H.  Wylie  before  a 
justice  of  the  peace,  upon  two  promissory  notes.  One  of  said 
notes  reads  as  follows: 

'^$50.00.  November  26,  1898. 

**Two  months  after  date  I  promise  to  pay  to  The  German- 
American  Ptg.  Co.  or  order  fifty  dollars,  value  received,  at  their 
office. 

''H.  H.  Wylie, 
for  the  Critic  Puh.  and  Prig.  Co. 
^*No. .  Due  Jan.  26." 

The  other  note  reads  as  follows: 

*' $50.00.  November  18,  1898. 

"Sixty  days  after  date  I,  we  or  either  of  us  promise  to  pay  to 
the  order  of  The  German-American  Prtg.  Company  fifty  dol- 
lars at  their  office.    Value  received. 

''H.  H.  Wylie, 
for  the  Critic  Pnh.  &  Prtg.  Co. 
''No. .    Due  Jan.  17.'' 

The  only  defense  made  to  these  notes  was  that  upon  their  face 
they  show  that  Wylie  was  not  the  maker  of  the  notes  and  could 
not  be  held  personally  liable  thereon ;  that  each  of  the  notes  was 
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a  note  of  the  Critic  Publishing  &  Printing  Company.  The  court 
held  otherwise,  and  judgment  was  given  the  plaintiff.  This 
judgment  was  affirmed  by  the  court  of  common  pleas.  It  is 
sought  here  to  reverse  the  judgment.  We  hold  that  the  judg- 
ment was  right,  and  must  be  affirmed. 

The  cases  holding  that  commercial  paper  signed  by  one  as 
agent,  and  as  agent  of  particular  persons,  is  the  personal  obli^ra- 
tion  of  him  who  signed  the  paper  are  decidedly  in  point. 

It  is  urged  that  it  can  not  be  claimed  that  the  words  follow- 
ing the  signature  of  Wylie  on  these  notes  are  simply  a  descrip- 
tion of  the  person ;  but  we  think  that  the  notes  in  this  case  are 
clearly  written  promises  on  the  part  of  Wylie  for  the  payment 
of  the  money.  It  is  true  he  says  that  he  promises  to  pay  for  this 
I)ublishiiig  and  printing  company,  but  it  is  clearly  he  who  prom- 
ises to  pay.  Suppose  these  notes  read  **T,  II.  H.  Wylie,  promise 
to  pay  for  tlie  Critic  Publishing  and  Printing  Company/' 
(yould  there  be  any  doubt  that  it  would  be  the  promise  of  Wylie, 
which  he  is  bound  to  make  good?  We  think  not.  And  we  think 
the  language  used  in  the  notes  sued  upon  is  equally  clear  that 
Wylie  promised  to  pay  for  the  company. 
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PROSECUTION  FOR  MURDER  IN  THE  SECX>ND  DECREE. 

Court  of  Appeals  for  Hamilton  County. 

Leonard  Goings  v.  State  op  Ohio. 

Decided,  December  13,  1915. 

Criminal  Law — Errors  in  Charge  to  Jury  in  Second  Degree  Murder 
Trial — Instruction  as  to  Threats  Where  no  Evidence  of  Threats  Had 
Been  Offered— Plea  of  Not  cfuilty  Does  Not  Admit  of  a  Charge  on 
the  Subject  of  Self-Defense — Misconduct  hy  the  Prosecuting  Attor- 
ney. 

1.  In  a  prosecution  for  murder  in  the  second  degree  an  Instruction  to 

the  jury,  to  the  effect  that  threats  made  by  the  deceased  against  the 
defendant  would  not  justify  defendant  In  killing  the  deceased,  con< 
stitute  prejudicial  error  where  there  Is  no  evidence  that  any  threats 
were  made. 

2.  A  plea  of  self-defeuse  admits  the  killing  by  the  defendant  but  seeks 

to  avoid  the  legal  consequences  by  pleading  and  showing  justifica- 
tion; and  where  a  defendant  does  not  admit  the  killing,  but  stands 
on  his  plea  of  not  guilty  and  challenges  the  state  to  prove  beyond  a 
reasonable  doubt  that  the  killing  was  committed  by  him,  an  in- 
struction to  the  effect  that  there  was  some  evidence  that  the  killing 
was  by  the  defendant,  but  he  claimed  he  was  justified  under  the 
doctrine  of  self-defense,  is  highly  prejudicial  since  it  leaves  the  jury 
no  option  but  to  find  that  the  killing  was  the  act  of  the  defendant, 
their  task  being  only  to  determine  whether  it  was  in  self-defense, 
which  shifts  the  burden  of  proof  and  compels  the  defendant  to 
prove  his  innocence  by  a  preponderance  of  the  evidence. 

3.  Where  the  circumstances  seem  to  indicate  that  the  crime  was  com- 

mitted by  either  the  prosecuting  witness  or  the  accused,  the  use 
by  the  prosecuting  attorney  of  language  In  his  argument  to  the 
jury  which  leaves  in  their  minds  the  impression  that  the  prosecu- 
ting witness  had  been  tried  and  acquitted  of  the  crime  and  had  no 
motive  to  testify  otherwise  than  the  truth,  leaving  them  to  con- 
clude that  the  defendant  must  be  the  guilty  one,  is  misconduct  of  a 
prejudicial  character. 

Ed,  F,  Alexander  and  Jas,  B.  0 'Donnelly  for  plaintiff  in  error. 
John   V,   Campbell,  Prosecuting  Attorney,   and   Walter  M, 
Locke,  Assistant  Prosecuting  Attorney,  contra. 
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Gorman,  J. 

The  plaintiff  in  error  on  July  20th,  1915,  was  indicted  for 
murder  in  the  second  degree  by  the  grand  jury  of  Hamilton 
county,  charged  with  *' unlawfully,  purposely  and  malicioudy" 
killing  one  James  Garner  by  shooting  him  with  a  pistol  on  May 
4,  1914,  at  554  George  street,  in  the  city  of  Cincinnati.  On  July 
24,  1915,  after  trial,  he  was  by  a  jury  found  guilty  of  man- 
slaughter, and  on  July  26,  1915,  was  sentenced  to  the  Ohio  peni- 
tentiary.  He  has  prosecuted  error  to  this  court  and  asks  for  a 
reversal  of  the  judgment. 

Briefly,  the  salient  facts  adduced  at  the  trial,  as  shown  by  the 
record,  are  as  follows :  For  about  three  years  prior  to  May  4, 
1914,  Leonard  Goings  cohabited  with  one  Violet  Anderson,  alias 
Gertrude  Thomas,  an  open  and  notorious  prostitute,  in  several 
parts  of  Cincinnati,  and  elsewhere.  He  had  left  her  and  gone  to 
Indianapolis  about  a  month  or  two  prior  to  May  4,  1914,  and 
while  he  was  there  she  took  up  her  abode  in  the  tenderloin  dis- 
trict of  Cincinnati  at  554  George  street.  Both  Goings  and  the 
Anderson  woman  are  colored. 

On  May  4,  1914,  Goings  returned  to  Cincinnati  from  Indian- 
apolis, and  on  the  same  day  the  Anderson  woman  heard  of  his 
return  and  sent  one  of  her  friends  to  request  (Joings  to  visit  her 
at  her  room  on  the  second  floor  of  the  building  No.  554  Geoi^e 
street.  He  went  to  her  room  about  four  o'clock  in  the  afternoon 
of  that  day,  with  Violet's  messenger,  and  after  a  few  minutes  the 
messenger  departed,  leaving  the  Anderson  woman  and  Goings 
alone  in  the  room.  These  two  are  the  only  witnesses  as  to  what 
occurred  with  reference  to  the  killing  of  Garner. 

Shortly  after  Goings  arrived  at  the  Anderson  woman's  room 
Garner,  a  large,  strong  young  colored  man,  appeared  at  the 
house  and  asked  two  of  the  inmates  on  the  first  floor  front  of  the 
house  how  he  could  get  upstairs.  He  was  directed  to  go  to  the 
rear  of  the  house,  which  faced  south  on  the  north  side  of  George 
street,  and  he  would  find  the  stairway.  He  walked  back  perhaps 
twenty  or  thirty  feet,  entered  a  side  door  and  mounted  the  stairs 
which  lead  to  a  hallway  running  north  and  south  on  the  second 
floor.    He  walked  south  through  this  hallway,  which  was  dark 
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and  unlighted,  to  the  door  of  the  Anderson  woman.  He  knocked, 
and  she  came  to  the  door,  opened  it,  and  asked  Garner  what  he 
wanted.  He  asked  if  she  did  not  know  him.  She  said  she  did 
not,  and  ordered  him  away.  He  began  to  curse  her  and  call  her 
vile  names  and  said  something  about  his  money.  He  went  down- 
stairs and  into  the  side  yard,  where  he  continued  to  curse  the 
Anderson  woman,  and  she  from  the  window  talked  back  to  him. 
She  told  him  he  had  better  stay  down  there,  but  if  he  must  come 
up,  then  to  come  up.  This  is  her  statement  before  the  coroner, 
but  on  the  trial  she  says  Goings  told  Garner  that  **if  he  must 
come  up,  to  come  up."  Goings  denies  having  spoken  to  Garner 
while  in  the  yard.  Garner  came  up  into  the  hall,  and  while  there 
was  shot  by  either  Goings  or  the  Anderson  woman.  She  admits 
having  thrown  two  drinking  glasses  out  into  the  hall  at  Gamer. 
On  the  trial  she  testified  that  while  she  was  at  the  door  of  her 
room  trying  to  drive  Garner  away  and  throwing  the  glasses  at 
him.  Goings  passed  by  her  into  the  hall,  saying,  "Let  me  get 
down  to  him,"  and  that  when  Goings  got  out  into  the  hall. she 
heard  something  like  a  slap,  followed  by  a  shot.  Goings  came 
back  into  the  room  and  she  says  she  asked  him  who  shot,  and 
he  said  *'I  did."  She  asked  if  he  had  shot  him  (Gamer),  and 
Goings  said  *'No."  She  says  she  saw  Garner  come  around  the 
house  and  lean  up  against  the  wall,  and  she  then  said  to  Goings 
"Yes  you  did."  He  said,  "Did  I?  What  must  I  dot"  and  she 
told  him  to  go  to  his  home  in  Virginia.  She  says  he  told 
her  he  would  throw  the  pistol  into  the  vault  in  the  back  yard. 
She  did  not  see  Goings  have  a  revolver  nor  did  she  see  him 
shoot  Garner.     Garner  died  without  making  any  statement. 

Goings  entered  a  plea  of  "Not  guilty,"  and  on  the  witness 
stand  in  his  own  behalf  denied  that  he  shot  Garner,  denied  that 
he  had  or  owned  a  revolver,  and  denied  most  of  the  Anderson 
woman's  statements.  He  testified  that  she  shot  Garner  from 
her  door  in  the  hall  while  he.  Goings,  was  out  in  the  hall  trying 
to  get  Garner  to  go  away;  that  she  was  very  close  to  Garner 
when  she  shot  him,  and  that  Garner  had  struck  him,  (Joings, 
with  a  dinner  pail  and  knocked  him  down,  and  while  he  was 
down,  she  shot  Garner;  that  she  told  him.  Goings,  to  go  away 
home  so  that  he  could  not  testify  against  her. 
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Goings  went  away  that  evening  to  Virginia,  and  was  not 
arrested  until  more  than  a  year  afterwards  at  Dayton,  Ohio. 
After  the  shooting,  the  deceased  was  taken  to  the  city  hospital, 
where  he  died  that  night.  The  police  oflScers  that  evening 
searched  the  vault  and  fished  up  a  thirty-two  caliber  revolver 
with  one  empty  shell  and  two  uneiploded  cartridges.  Goinp 
testified  that  the  revolver  belonged  to  the  Anderson  woman  and 
was  the  one  with  which  she  shot  Garner ;  that  he  had  often  seen 
it  in  her  bureau  drawer.  Two  other  witnesses  testified  that  she 
told  them  she  had  a  revolver  and  would  shoot.  She  was  arrested 
after  the  shooting,  and  when  questioned  by  the  officers  said  a 
man  named  ** Walter''  did  it.  After  being  confined  for  quite  a 
while  and,  as  she  said,  cross-examined  by  the  police  and  pat 
through  either  the  second  or  third  degree,  she  said  (Joings  did 
it 

There  appears  to  be  a  direct  conflict  between  her  testimony 
and  that  of  Goings,  the  only  two  who  know  what  person  fired 
the  shot  that  killed  Garner.  The  circumstances  and  probabilities 
appear  to  us  to  point  as  strongly  to  Violet  Anderson  as  to 
Goings,  as  the  slayer  of  Garner.  Indeed,  we  think  the  probabil- 
ities are  stronger  in  favor  of  the  theory  that  the  woman,  rather 
than  the  man,  fired  the  shot.  Each,  it  is  true,  was  equally  inter- 
ested in  throwing  the  blame  on  the  other ;  both  were  persons  of 
bad  repute,  and  each  had  strong  motives  for  testifying  against 
the  other  as  they  did,  but  a  careful  consideration  of  the  evi- 
dence and  circumstances  will  lead  a  reasonable  person  to  the  con- 
clusion that  the  state  failed  to  establish  the  guilt  of  Goings  be- 
yond a  reasonable  doubt.  Assuming  that  Violet  Anderson  was 
entitled  to  equal  credibility  with  Goings,  nevertheless  the  attend- 
ing circumstances,  if  carefully  weighed  and  considered  by 
twelve  unbiased  and  disinterested  men,  were  such  that  there 
must  have  existed  in  the  minds  of  such  a  jury  a  reasonable  doubt 
of  Goings'  guilt,  and  if  that  reasonable  doubt  had  been  resolved 
in  his  favor  the  verdict  should  have  been  '*not  guilty." 

There  are  several  errors  claimed,  by  counsel  for  Gk)ings,  to 
have  been  committed  by  the  court  in  the  charge.  In  speaking 
of  that  provocation  which  would  warrant  the  jury  in  finding  the 
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accused  guilty  of  manslaughter  rather  than  murder  in  the  sec- 
ond degree,  the  court  said : 

'*The  provocation  to  have  the  effect  of  alleviating  the  killing 
from  second  degree  murder  down  into  manslaughter  must  have 
consisted  in  this  case  of  personal  violence  done,  or  attempted  to 
be  done  by  James  Garner,  nor  can  the  threats  which  were  alleged 
to  have  been  made  by  Garner  against  the  defendant  be  con- 
sidered as  reasonable  provocation  to  reduce  the  killing  from 
second  degree  to  manslaughter." 

This  portion  of  the  charge  assumes,  as  we  read  it,  that  threats 
were  alleged  to  have  been  made  against  Goings  by  Gamer,  and 
assumes  that  Goings  would  not  be  justified  in  killing  Garner  on 
that  account,  whereas  there  is  no  evidence  of  Garner  having 
threatened  Goings.  In  this  part  of  the  charge  we  think  the  court 
erred  to  the  prejudice  of  the  accused. 

In  several  places  in  the  charge  the  court  assumed  that  Goings 
did  the  shooting;  whereas  Goings  strenuously  denied  that  he 
did,  and  there  was  no  witness  who  testified  that  he  did  shoot  the 
deceased.  Violet  Anderson  only  testified  that  Goings  told  her 
he  shot,  but  did  not  hit  Garner. 

The  trial  court  further  charged  the  jury  on  the  plea  of  self- 
defense,  and  while  that  part  of  the  charge  relating  to  self-de- 
fense appears  to  state  correctly  the  rule  of  law  applicable  to 
self-defense,  there  was  no  claim  or  plea  of  self-defense  made  by 
Goings,  nor  was  there  any  evidence,  to  our  minds,  tending  to 
show  a  case  of  self-defense.  The  plea  of  self-defense  in  murder 
cases  admits  the  killing  by  the  defendant,  but  seeks  to  avoid  the 
legal  consequences  by  pleading  and  showing  a  justification. 
There  can  not  properly  be  a  case  of  self-defense  unless  the  ac- 
cused admits  the  killing.  This  plea  is  in  the  nature  of  a  confes- 
sion and  avoidance  and,  when  interposed,  the  burden  of  estab* 
lishing  it  by  a  preponderance  of  the  evidence  is  upon  the  ac- 
cused. 

In  the  case  under  consideration  Goings  did  not  admit  the  kill- 
ing, but  on  the  contrary  was  standing  upon  his  plea  of  not 
guilty,  and  challenging  the  state  to  prove  beyond  a  reasonable 
doubt  that  he  fired  the  shot  which  killed  Garner.     Therefore, 
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when  the  court  charged  the  jury,  as  he  did,  that  there  was  some 
evidence  tending  to  show  that  Goings  shot  Garner  as  a  matter 
of  self-defense,  and  then  proceeded  to  charge  the  law  of  self- 
defense,  it  was  in  substance  saying  to  the  jury  that  Goings  ad- 
mitted the  killing  of  Garner  but  claimed  that  he  was  justified 
under  the  doctrine  of  self-defense,  which  must  be  proved  by 
Goings' by  a  preponderance  of  the  evidence.  This  in  effect  took 
from  the  consideration  of  the  jury  the  question  of  whether  or 
not  Goings  killed  Garner,  and  left  no  option  to  the  jury  but  to 
find  as  a  matter  of  fact  that  he  did  kill  Garner.  They  were, 
under  this  charge,  required  only  to  find  whether  or  not  this 
killing  of  Garner  was  done  in  self -defense;  and  on  this  issue  they 
were  told  that  the  burden  of  proof  rested  not  on  the  state,  but 
on  the  defense.  Under  the  evidence  it  was  impossible  for  the 
jury  to  find  that  Goings  killed  Garner  in  self-defense,  and,  there- 
fore, assuming  the  killing  of  Garner  to  be  admitted  by  Goings 
by  this  plea  of  self-defense,  and  Goings  having  adduced  no  evi- 
dence to  establish  self-defense,  the  jury  were  bound  to  bring 
in  a  verdict  of  either  manslaughter  or  murder  in  the  second  de- 
gree. Thus,  this  part  of  the  charge  was  highly  prejudicial  to  the 
accused.  Goings,  as  it  practically  put  upon  him,  in  the  eyes  of 
the  jury  the  burden  of  proving  his  innocence  by  a  preponder- 
ance of  the  evidence. 

In  the  argument  to  the  jury  the  prosecuting  attorney  referred 
to  the  prosecuting  witness,  Violet  Anderson,  and  commenting 
upon  her  and  her  testimony,  said,  among  other  things : 

** Violet  Anderson  is  free;  she  is  clear  of  this  trouble.  *  •  • 
But,  gentlemen,  as  their  first  counsel  told  you  this  morning,  she 
is  out  breathing  the  free  air-^you  can  draw  your  own  conclu- 
sion as  to  what  has  happened  to  Violet  Anderson." 

Counsel  for  defendant  objected  to  this  language,  and  asked 
the  court  to  interpose,  but  the  court  overruled  the  objection. 
The  language,  we  think,  was  calculated  to  leave  the  impression 
on  the  jury's  minds  that  the  prosecuting  witness,  Violet  Ander- 
son, had  been  tried  and  acquitted  of  the  crime  for  which  Goings 
was  undergoing  trial,  and  that  she  therefore  had  no  motive  in 
testifying  to  anything  but  the  truth,  whereas  there  was  no  evi- 
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dence  tending  to  show  that  Violet  Anderson  had  been  tried  or 
acquitted  or  that  she  was  not  under  indictment  charged  with 
this  crime  or  complicity  in  its  commission.  The  jury  seeking 
a  victim  might  well  have  concluded  that  if  the  Anderson  woman 
had  been  acquitted  then  Goings  must  be  guilty,  inasmuch  as  the 
killing  of  Garner  was  by  either  Goings  or  the  woman.  If  she 
did  not  kill  Garner,  then  of  necessity  Goings  did  kill  him.  We 
think  this  was  prejudicial  misconduct  on  the  part  of  the  prose- 
cutor. 

There  are  other  errors  in  the  record,  but  those  pointed  out  are 
sufficient  to  require  us  to  reverse  the  judgment,  which  is  accord- 
ingly done.    . 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


JUVENILE  GOURT  WITHOUT  JURISDICTION  OVER  CHO^DREN 

OF  1»ARENTS  INVOLVED  IN  DIVORCE 

PROCEEDINGS. 

Court  of  Appeals  for  Sandusky  County. 

Cleveland    Protestant    Orphan    Asylum    et   al    v.    Hazel 

Taylor  Soule. 

Decided,  October  15,  1915. 

Jurisdiction — Juvenile  Court  Act — Does  Not  Deprive  Common  Pleas 
Court  of  Jurisdiction  Over  Children  of  Parents  Involved  in  Divorce 
Proceedings — Continuing  Jurisdiction  of  the  Common  Pleas  Court. 

1.  Sections  1647,  1648  and  8031,  General  Code,  conferring  on  juvenile 

courts  authority  to  determine  cases  involving  delinquent,  neglected 
and  dependent  children,  do  not  supersede  Section  11987,  General 
Code,  empowering  common  pleas  courts  to  make  orders  for  the  dis- 
position, care  and  maintenance  of  ^children  of  parents  involved  in 
divorce  proceedings. 

2.  A  court  of  common  pleas,  having  made  an  order  concerning  the  dis- 

position of  a  minor  child  of  parents  involved  in  divorce  proceed- 
ings, has  continuing  Jurisdiction  of  such  child,  precluding  a  Juve- 
nile court  from  taking  independent  Jurisdiction  thereof.  If  the 
best  interests  of  the  child  demand  a  change  of  custody  the  proper 
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procedure  is  by  application  to  the  common  pleas  court  to  modify 
its  former  order.  (  *^^  ^^  ^^  /\<  f'vr\,;) 
3.  The  principle,  that  the  court  first  obtaining  jurisdiction  of  a  sub- 
ject-matter retains  exclusive  jurisdiction  and  authority  until  final 
disposition,  applies  to  jurisdiction  of  a  dependent  child,  concerning 
which  a  common  pleas  court  has  made  an  order  for  the  custody  in 
divorce  proceedings,  and  a  juvenile  court  has  no  authority  to  make 
an  order  for  the  disposition  of  such  child. 

W.  J.  Mead,  for  plaintiflfs  in  error. 

Kinney,  O'Farrell  <&  Rimelspach  and  E.  C.  Sayles,  contra. 

Richards,  J. 

This  is  a  proceeding  in  habeas  corpus  brought  in  the  court  of 
common  pleas  to  recover  the  custody  of  a  child  about  eleven 
years  of  age.  The  court  of  common  pleas  granted  the  writ  and 
eiTor  is  prosecuted  to  that  judgment.  The  case  raises  a  very 
interesting  question  of  jurisdiction  as  between  the  probate  court 
and  the  common  pleas  court.  No  disputed  matters  of  fact  aris*^ 
in  the  case.  The  important  facts  to  be  considered  in  determining 
the  questions  raised  are  simply,  that  in  a  divorce  action  pending 
between  the  father  and  mother  of  the  child,  the  custody  of  the 
child  had  been  awarded  to  the  mother  in  the  court  of  common 
pleas  of  this  county  on  December  26,  1913.  In  pursuance  of  this 
decree  of  the  common  pleas  court,  the  mother  took  and  retained 
possession  of  the  child.  Tn  May,  1914,  proceedings  were  insti- 
tuted in  the  probate  court,  acting  as  a  juvenile  court  in  this 
county,  in  which  it  was  charged  that  the  child  was  a  dependent 
child  by  reason  of  the  fact  that  it  had  not  proper  parental  care 
and  that  its  home  was,  by  reason  of  neglect  and  depravity  on  the 
part  of  its  parents,  an  unfit  place  for  the  child.  On  the  trial  in 
the  juvenile  court  tliat  court  found  and  adjudged  that  the  child 
was  a  dependent  of  about  the  age  of  eleven  years,  and  that  she 
was  a  ward  of  the  court,  and  the  court  ordered  that  her  custody 

be  committed  to  the  Cleveland  Protestant  Orphan  Asylum,  and 

that  she  be  there  cared  for  and  educated  until  the  further  order 

of  the  court. 
The  authority  vested  by  statute  in  the  court  of  common  pies'? 

in  an  action  for  divorce  is  contained  in  Section  11987,  General 
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Code,  and  empowers  that  court  to  make  such  order  for  the  dis- 
position, care  and  maintenance  of  the  child,  as  is  just.  The  or- 
der which  was  made  in  the  court  of  common  pleas  antedates  the 
order  in  the  juvenile  court  and  was  made  in  direct  conformity 
with  the  language  of  the  statute.  It  is  said,  however,  that  the 
juvenile  court  law  supersedes  the  order  and  decree  made  in  the 
court  of  common  pleas.  The  juvenile  court  proceeded  under  and 
by  virtue  of  the  authority  contained  in  Sections  1647,  1648  and 
8031,  General  Code.  These  sections  confer  ample  authority  upon 
the  juvenile  court  to  consider  and  determine  cases  involving 
questions  of  delinquent,  neglected  or  dependent  children.  The 
later  Section  8031,  General  Code,  provides  in  substance,  that, 
when  a  parent,  through  vagrancy,  negligence  or  misconduct,  is 
unable  to  support  a  minor  child  or  neglects  so  to  do,  or  habitu- 
ally ill-treats  such  child,  the  probate  court  may  issue  a  summons 
requiring  the  parent  to  appear  and  answer  the  complaint  and  if 
the  court  finds  the  complaint  to  be  true  and  that  it  is  for  the 
best  interests  of  the  child  to  be  taken  from  the  parent,  it  may 
make  an  order  to  that  effect  and  direct  the  placing  of  the  child 
in  a  suitable  orphan  asylum  or  children's  home  or  with  some 
other  benevolent  society.  We  do  not,  however,  understand  that 
these  sections  operate  to  supersede  the  authority  conferred  on 
courts  of  common  pleas  to  make  proper  orders  for  the  disposi- 
tion, care  and  maintenance  of  the  children  of  parents  involved 
in  a  divorce  action  before  that  court.  It  has  long  been  held 
that  the  jurisdiction  of  the  court  of  common  pleas  over  the 
children  of  parents  so  involved  is  a  continuing  jurisdiction,  and 
that  the  child  becomes  the  ward  of  the  court.  This  child  was 
a  ward  of  the  court  of  common  pleas  prior  to  and  at  the  time 
the  proceedings  were  brought  in  the  juvenile  court.  We  think 
that  the  statutes  conferring  authority  on  any  court  in  such  mat- 
ters must  be  read  as  limited  to  children  not  already  provided 
for  by  some  other  court  first  having  obtained  jurisdiction. 
Hoffman  v.  Svffman,  15  Ohio  St.,  427;  Rogers  v.  Rogers,  51 
Ohio  St.,  1. 

A  similar  question  has  been  before  the  Supreme  Court  on 
two  recent  occasions,  the  first  being  In  re  Crist,  89  Ohio  St., 
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33.  In  that  case  the  probate  court  had  appointed  a  guardian 
of  the  child  after  the  decree  awarding  the  custody  of  the  child 
had  been  entered  in  the  court  of  common  pleas,  and  it  was  held 
that  the  child  had  become  the  ward  of  the  court  of  common 
pleas  and  that  the  jurisdiction  over  its  custody  was  a  continu- 
ing jurisdiction  and  could  not  be  affected  by  the  subsequent  ap- 
pointment of  a  guardian  in  the  probate  court. 

The  question  was  again  before  the  Supreme  Court  in  the 
Children's  Home  of  MaHon  Co,  v.  Fetter,  90  Ohio  St.,  110.  In 
that  case  a  delinquent  child  had  become  a  ward  of  the  juvenile 
court  and  had  been  committed  to  an  institution  under  provi- 
sions of  the  General  Code  relating  to  that  court.  Thereafter 
proceedings  in  habeas  corpus  were  brought  by  a  parent  of  the 
child  and  it  was  held  that  the  order  of  the  juvenile  court  was 
effective  and  controlling  and  that  the  court  assuming  to  take 
Gubsequent  jurisdiction  was  without  authority.  This  is  but 
another  enunciation  of  a  principle  of  law  that  has  been  recog- 
nized from  time  immemorial,  that  the  court  first  obtaining  juris- 
diction of  the  subject-matter  retains  exclusive  jurisdiction  and 
authority  until  final  disposition,  free  from  interference  by  any 
other  tribunal.  Of  course,  this  principle  has  nothing  to  do  with 
the  question  of  convictions  of  minors  for  violations  of  any 
criminal  statute.  To  hold  differently  than  in  accordance  with 
the  rule  above  stated  would  permit  a  defeated  litigant,  seeking 
the  custody  of  a  minor  child  in  the  common  pleas  court,  to  go 
immediately  to  the  juvenile  court  and  there  re-litigate  the  ques- 
tion just  determined  in  the  common  pleas  court.  It  would  be 
doing  violence  to  known  rules  of  procedure  to  assume  that 
the  General  Assembly  intended  by  the  passage  of  the  juvenile 
law  to  confer  authority  on  the  juvenile  court  to  re-litigat«  mat- 
ters already  determined  in  another  court,  particularly  in  view 
of  the  fact  that  the  orders  as  to  the  custody  of  children  are 
continuing  orders. 

We  see  no  reason  why  the  order  in  the  court  of  common 
I-leas  granting  the  custody  of  the  child  to  the  mother  could  not 
be  modified  in  that  court  if  conditions  had  so  changed  as  to 
render  such  modification  proper. 
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We  call  attention  of  counsel  to  the  language  of  the  Supreme 
Court  in  the  closing  paragraph  of  the  opinon  in  Bower  v.  Bower, 
00  Ohio  St.,  172.  In  that  case  the  Supreme  Court  sustained 
ihe  appealability  of  an  order  of  the  common  pleas  court  deter- 
mining the  care,  custody  and  maintenance  of  minor  children, 
and  in  so  doing  affirmed  the  judgment^  of  the  circuit  court  and 
lemanded  the  case  to  that  court  for  such  further  orders  from 
time  to  time,  touching  the  custody  and  support  of  the  children, 
as  that  court  should  deem  just  and  proper. 

We  are  entirely  in  accord  >vith  the  eloquent  tribute  to  the 
home  as  a  place  for  rearing  children,  announced  by  Mr.  Justice 
Brewer,  found  in  7»  t-e  Bullen,  28  Kan.,  557.  The  only  ques- 
tion, however,  that  is  in  this  court  is  one  as  to  the  jurisdiction 
of  the  juvenile  court  under  the  circumstances  disclosed  In  the 
record.  The  court  of  common  pleas  found  that  the  order  made 
in  tliat  court  in  the  divorce  case  was  unreversed  and  not  modi- 
fied and  still  in  force,  and  that  for  this  reason  the  juvenile 
court  had  no  jurisdiction  over  the  child  as  a  dependent  child. 
With  that  judgment  we  are  in  accord  and  the  same  will,  there- 
fore, be  affirmed. 

Chittenden,  J.,  concurs. 

KiNKADE,  J. 

I  concur  in  the  judgment  of  affirmance  but  I  think  it  might 
well  be  placed  on  an  additional  ground  than  that  mentioned  in 
the  opinion  of  Judge  Richards,  to-wit,  that  it  is  manifest  in 
the  record  that  the  child  in  question  is  no  longer  a  dependent 
child,  if  she  were  such  at  the  time  of  the  entry  of  the  judgment 
of  the  juvenile  court. 
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VACATION  OF  A  JOINT  JUDGMENT  AS  TO  ONE  OF  THE 
DEFENDANTS. 

Court  of  Appeals  for  Morrow  County. 

B.  M.  Meredith  et  Aii  v.  The  Butler  Manufacturing  Company 

Decided,  October  15,  1915. 

Practice— Death  of  One  of  Joint  Defendants  After  Submission— Joint 
Judgment  Entered  Without  Personal  Representative  Being  Made  a 
Party — Vacation  of  Judgment  as  to  Decedent's  Estate  Cfround  for 
Vacation  as  to  the  Remaining  Defendants. 

The  vacation  of  a  joint  judgment  as  to  one  of  the  joint  judgment 
debtors  vacates  It  as  to  all,  where  the  subject-matter  of  the  action  is 
such  that  the  plaintiff  could  not  have  prosecuted  several  actions; 
and  a  trial  court  in  such  a  case,  a  prim^  facie  case  having  been 
tendered,  should  grant  a  vacation  as  to  all  the  defendants  bnt 
suspend  the  order  pending  a  new  trial  on  the  merits. 

Mitchell  d'  Bruce,  for  plaintiffs  in  error. 
J.  M.  Schooler  and  Harlan  &  Wood,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  prosecuted  from  the  Common 
Pleas  Court  of  ]Morrow  County,  Ohio. 

The  plaintiffs  in  error  have  filed  in  this  court  a  supplemental 
petition  in  error,  alleging  that  since  the  trial  of  this  cause  in 
the  common  pleas  court,  and  since  the  same  was  partly  heard 
in  this  court,  the  plaintiffs  in  error,  Sarah  J.  Huntington,  as  ad- 
ministratrix of  the  estate  of  R.  N.  McMahon,  deceased,  filed  their 
petition  in  the  Common  Picas  Court  of  Morrow  County,  Ohio, 
asking  for  a  vacation  of  and  suspension  of  a  judgment  formerly 
made  and  entered  by  said  court  in  said  proceedings  below,  and 
for  leave  to  file  answer  therein,  for  the  reasons  set  forth,  and 
upon  the  grounds  stated  therein. 

The  common  pleas  court  refused  to  grant  the  relief  prayed 
for,  but  entered  a  judgment  affirming  the  former  judgment  of 
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the  court  therein,  save  and  except  as  to  R.  N.  McMahon,  and  as 
to  the  judgment  against  him  enjoined  the  plaintiff  below  from 
issuing  an  execution  against  or  in  any  way  attempting  to  collect 
said  judgment,  or  any  part  thereof,  from  the  estate  of  the  said 
R.  N.  Me^Iahon,  deceased. 

Plaintiffs  in  error  claim  that  there  is  error  in  the  record  and 
proceedings  in  said  common  pleas  court,  in  said  supplemental 
proceedings,  to  their  prejudice,  in  the  following  particulars,  to- 
wit: 

1.  In  refusing  to  vacate  the  judgment  against  all  the  plaint- 
iffs in  error,  the  defendants  below. 

2.  After  vacating  the  judgment  against  McMahon,  the 
court's  refusal  to  suspend  the  judgment  against  all  of  the  de- 
fendants below,  and  set  the  cause  down  for  trial. 

3.  The  court's  refusal  to  permit  the  plaintiffs  in  error,  the 
defendants  below,  to  file  an  answer  which  contained  two  new 
and  additional  defenses. 

4.  The  modification  of  the  original  judgment  without  a  trial. 
I'pon  these  grounds  the  plaintiffs  in  error  seek  ji  reversal  of 

the  judgment  below. 

The  original  action  out  of  which  this  proceeding  arises  was 
commenced  in  the  Common  Pleas  Court  of  Morrow  County,  Ohio, 
in  December,  1909,  by  the  defendant  in  error,  the  Butler  Manu- 
tacturing  Company  against  the  plaintiffs  in  error,  A.  E.  Bell, 
R.  N.  ^Ic^Iahon,  since  deceased,  and  others. 

The  issue  was  duly  made,  jury  waived,  and  the  cause  was  tried 
to  the  court,  and  judgment  rendered  against  the  defendants  be- 
low for  $2,650,  with  interest.  A  motion  for  a  new  trial  was  filed, 
heard  and  overruled,  and  error  was  prosecuted  to  this  court,  the 
petition  in  error  alleging  that  after  said  cause  was  tried  and 
submitted,  R.  N.  ^McMahon,  one  of  the  defendants  in  said  suit, 
died  on  or  about  the  4th  day  of  November,  1912,  and  before 
judgment  was  entered;  that  no  suggestion  of  the  death  of  said 
R.  N.  ^Mc^fahon  was  made  in  said  court,  and  no  personal  or  legal 
representative  of  said  decedent  was  made  a  party  to  said  action, 
but  said  case  was  tried  and  a  joint  judgment  rendered  against 
said  R.  N.  ircMahon  and  the  other  defendants  in  said  cause, 
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after  the  death  of  said  McMahon,  and  without  his  legal  or  per- 
sonal representative  being  made  a  party  defendant  therein. 

The  petition  in  error  came  on  for  hearing  in  this  court  at  the 
June  term,  1913,  and  the  above  alleged  error  not  appearing  in 
the  record,  this  court  was  without  jurisdiction  to  hear  and  de- 
termine the  same,  and  the  cause  was  continued  to  give  plaintiffs 
in  error  an  opportunity  to  proceed  under  the  provisions  of  Sec- 
tion 11631  of  the  General  Code,  or  other  similar  provisions,  to 
obtain  their  remedy. 

This  case  is  an  important  one,  relating  to  questions  of  prac- 
tice that  are  of  vital  importance  to  the  bench  and  bar. 

From  an  examination  of  the  record  we  find  that  the  original 
suit  upon  which  this  proceeding  is  based  was  founded  upon  a 
joint  contract,  and  the  judgment  rendered  therein  in  the  trial 
below  was  a  joint  judgment,  and  therefore  the  only  question 
presented  to  this  court  for  determination  is :  Does  the  vacating 
of  a  joint  judgment  against  one  defendant  and  joint  judgment 
debtor  vacate  it  as  to  all  ? 

Section  11631  of  the  General  Code,  provides: 

**The  common  pleas  court,  or  the  circuit  court,  may  vacate 
or  modify  its  own  judgment  or  order,  after  the  term  at  which 
it  was  made :     *     *     • 

'*  (6)  For  the  death  of  one  of  the  parties  before  judgment  in 
the  action." 

Under  this  section,  and  Sections  11636  and  11637  of  the  Gen. 
cral  Code,  the  successive  steps  required  to  vacate  a  judgment 
after  term  are  as  follows: 

"1.  An  application  filed  in  the  original  case,  stating  the 
ground  of  vacation  and  the  defense,  upon  which  summons  shall 
issue,  and  no  further  pleading  is  required. 

**2.     Hearing  on  the  application. 

**3.  If  ground  for  vacation  is  found  to  exist,  and  a  valid  de- 
fense is  averred  in  the  application,  the  judgment  shall  be  va- 
cated, but  the  lien  of  the  original  judgment  saved  by  suspending 
the  order  of  vacation  pending  trial  on  the  merits. 

*'4.  A  pleading  setting  up  a  defense,  and  a  trial  upon  the 
issues  made,  as  if  no  judgment  had  been  rendered. 
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**5.  The  rendering  of  a  judgment  which  shall  either  restore 
the  old  judgment  or  extinguish  it,  as  the  facts  found  on  the 
trial  demand.*' 

In  determining  whether  there  is  error  in  this  record  it  is 
proper  to  inquire  as  to  whether  or  not  the  plaintiff  in  the- original 
action  below  could  have  maintained  a  separate  action  on  the  con- 
tract against  each  of  the  obligors,  had  they  elected  so  to  do,  or 
was  their  sole  remedy  on  the  contract  against  them  jointly  ? 

There  can  be  little  doubt  that  the  cases  wherein  it  is  proper  to 
render  a  several  judgment  against  one  or  more  of  the  defend- 
ants in  the  suit,  thereby  leaving  the  cause  to  proceed  against  the 
others,  are  limited,  as  a  general  rule,  to  certain  actions.  The 
difficulty,  however,  is  in  determining  whether  these  cases  where- 
in such  judgment  is  forbidden  includes  actions  on  joint  and 
several  contracts,  on  which  the  plaintiff  might  have  elected  to 
prosecute  several  actions.  Some  courts  have  held  that  they  are 
confined  to  actions  on  joint  contracts,  when  the  plaintiff  had  no 
election  as  to  the  joinder  of  defendants,  and  therefore  was  com- 
pelled to  bring  a  joint  suit,  and  that  his  only  remedy  was  such ; 
others  have  held  the  contrary  to  be  the  rule. 

We  think  that  Section  11584  of  the  General  Code  will  ma- 
terially aid  us  in  the  proper  determination  of  the  question  be- 
fore us.     The  section  provides : 

*'In  an  action  against  several  defendants  the  court  may  ren- 
der judgment  against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others,  whenever  a  several  judgment  is 
proper." 

A  fair  construction  of  this  statute,  with  the  facts  presented  in 
this  case,  and  applying  thereto  what  seems  to  us  to  be  the  rule 
of  law  applicable  to  the  same,  should  aid  us  in  reaching  a  proper 
conclusion.  A  court  in  its  discretion  may  render  a  judgment 
against  one  or  more  of  the  defendants,  leaving  the  action  to  pro- 
ceed against  others,  whenever  it  appears  that  the  plaintiff  might 
have  demanded  a  several  judgment  on  tlie  contract  if  he  had 
elected  to  sue  the  defendants  separately.  On  the  other  hand, 
if  the  subject-matter  of  the  action  is  such   that  the  plaintiff 
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could  not  have  prosecuted  several  actions,  then  and  in  that 
event  his  only  remedy  would  be  to  demand  a  joint  judgment, 
in  a  joint  action,  and  in  such  case  he  can  not  have  a  several 
judgment  against  any  of  the  defendants  until  the  liability  of 
each  and  all  of  the  defendants  has  been  determined  upon  final 
trial  of  all  the  issues  in  the  case. 

In  the  case  at  bar  the  vacating  of  the  judgment  against  one 
of  the  plaintiffs  in  error,  the  defendants  below,  thereby  vacated 
it  as  to  all.  This  being  so,  and  ground  for  vacation  having  been 
iO\ird  to  exist,  and  a  prima  facie  defense  having  been  tendered 
by  the  plaintiffs  in  error,  the  defendants  below,  the  judgment  as 
to  all  of  them  should  have  been  vacated,  and  the  order  of  vaca- 
tion suspended  pending  a  trial  on  the  merits. 

The  judgment  is  reversed,  and  cause  remanded  to  common 
pleas  court  for  a  new  trial. 

Shields,  J. ,  and  Ferneding,  J.  (sitting  in  place  of  Powell,  J.), 
concur. 
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ACTION  FOIL  RECOVERY  OF  $ECRET  PROFITS  FROM 
A  PROMOTER. 

Court  of  Appeals  for  Ashland  County. 

The  Marblehead  Bank  Company  v.  S.  A.  Raridon.* 

Decided,  October  Term,  1915. 

Corporations — Secret  Profits  Enjoyed  hy  a  Promoter — Extent  of  the 
Recovery  which  May  he  Had  J)y  the  Corporation — Promoter  Stands 
in  a  Fiduciary  Relation — Application  of  the  Statute  of  lAmitations. 

1.  In  an  action  by  a  corporation  to  recover  the  secret  profits  of  its 

promoter,  the  recovery  is  limited  to  the  profits  actually  made  by 
him  in  dealing  with  the  corporations  or  in  transactions  for  the 
corporation. 

2.  In  an  action  by  a  corporation  to  recover  secret  profits  from  its  pro- 

moter, the  promoter  stands  in  a  fiduciary  relation  to  the  corpora- 
tion, and  the  action  is  one  for  a  breach  of  duty,  not  for  fraud,  and 
does  not  come  within  the  saving  clause  of  the  statute  of  limitations 
as  an  action  for  relief  on  the  ground  of  fraud. 

Mykraniz  dk  Patterson,  for  plaintiff  in  error. 
C.  n.  Workman,  contra. 

Spence,  J.  (sitting  in  place  of  Houck,  J.). 

It  is  difficult  to  tell  what  theory  of  the  case  was  in  the  mind 
of  the  pleader  when  the  petition  was  drawn,  but  stripped  of 
much  of  its  useless  verbiage  it  seems  to  set  forth  the  circum- 
stances leading  up  to  the  incorporation  of  the  Marblehead  Bank 
Company,  and  certain  transactions  which  took  place  after  the 
incorporation  of  the  company. 

The  amended  petition  avers  that  the  defendant,  S.  A.  Raridon, 
was  the  promotor  of  the  bank  company  and  had  as  his  associate 
one  W.  C.  Pollock;  that  they  induced  certain  persons  to  become 
stockholders  in  the  bank,  representing  to  them  that  it  would 
do  a  prosperous  business  in  the  village  of  Marblehead;  that 
the  banking  company  was  incorporated  under  the  laws  of  the 

♦Aflarmlng  Marhlehead  Bank  Co.  v.  Raridon,  17  N.P.(N.S.),27. 
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state  of  Ohio  on  the  14th  day  of  March,  1907,  and  that  on  the 
11th  day  of  May,  1907,  the  defendant,  Raridon,  Louis  St.  Marie 
and  others  were  elected  directors,  and  that  the  stockholders  or 
directors  elected  a  cashier  for  said  bank.  Then  the  amended 
petition  contains  this  averment: 

''And  that  afterwards  on  May  11th,  1907,  the  stockholders 
who  had  subscribed  for  stock  in  said  company,  met  and  organ- 
ized the  same  by  electing  directors  and  that  said  defendant  was 
present  at  said  meeting  and  falsely  and  fraudulently  repre- 
sented to  the  stockholders  and  directors  of  plaintiflE  that  he  had 
purchased  for  the  company  bank  fixtures  including  four  chairs, 
one  directors'  table,  one  side  desk,  one  double  desk,  one  single 
desk  and  table,  check  shelves,  electric  fixtures,  vault  doors  and 
safe,  and  that  said  fixtures  were  of  the  value  of  $2,982.32;  that 
all  of  the  stockholders  and  directors  of  said  company,  aside  from 
the  defendant  and  the  said  Pollock,  relied  upon  the  representa- 
tions of  the  defendant,  in  the  entire  organization,  promotion 
and  management  of  the  bank  at  its  inception." 

\ 

The  amended  petition  further  avers  the  defendant  while  in 
charge  and  control  of  said  bank  caused  certain  certificates  of 
stock  of  the  cash  value  of  $1,000  to  be  issued  to  himself  and 
W.  C.  Pollock,  and  that  they  afterwards  sold  and  transferred  said 
stock  to  other  parties,  and  that  while  defendant  was  in  charge 
and  control  of  the  bank  he  made  out  a  ''deposit  slip,"  and  caused 
the  cashier  of  the  bank  to  give  him  credit  on  a  chedrijig  account 
for  $1,988.32,  which  money  was  later  checked  out  of  the  bank  by 
defendant,  and  further  avers  that  it  had  no  knowledge  of  the 
fact  that  defendant  had  taken  a  credit  deposit  subject  to  check- 
ing of  $1,988.32  for  expenses,  furniture  and  fixtures  until  the 
year  1910,  and  had  no  knowledge  as  to  what  amount  had  been 
paid  by  defendant  for  furniture  and  fixtures  or  the  real  value 
of  the  same  as  furnished  by  defendant  until  the  year  1910,  and 
avers  that  the  bank  furniture  and  fixtures  were  not  worth  more 
than  $1,000;  that  between  May  10th,  1907,  and  July  16th,  1908, 
the  defendant  drew  by  cheek  from  the  bank  the  amount  of 
$1,988.32,  at  which  date  he  closed  his  account  with  the  bank  and 
esks  a  judgment  for  $1,988.32  and  interest. 
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The  petition  does  not  aver  any  collusion  between  the  defend- 
dant  Raridon  and  the  other  directors  of  the  bank,  but  alleges 
that  Raridon  was  in  charge  of  the  bank  for  some  time  after  its 
organization.  If  these  allegations  are  true  then  the  directors 
of  this  bank  were  guilty  of  gross  negligence. 

To  this  petition  the  defendant  filed  a  demurrer,  first,  because 
the  petition  does  not  state  facts  sufiicient  to  constitute  a  cause  of 
action  against  the  defendant;  and,  second,  that  the  cause  of 
action  is  barred  by  the  statute  of  limitations  or  the  action  was 
not  brought  within  the  time  limited  for  the  commencement  of 
such  action. 

The  court  of  common  pleas  sustained  the  second  ground  of 
the  demurrer  and  the  case  is  here  on  error  to  the  ruling  of  that 
court. 

It  was  the  evident  purpose  of  the  pleader  to  set  forth  a  cause 
of  action  for  the  recovery  of  the  difference  between  the  actual 
cost  or  price  paid  by  defendant  for  the  furniture  and  fixtures 
furnished  by  him  to  the  bank  and  the  amount  which  he  received 
from  the  bank  for  them. 

The  rule  is  well  settled  as  stated  in  Vol.  1  of  Clark  &  Mar- 
shall's Private  Corporations: 

'*That  the  relation  of  promoters  to  the  proposed  corporation 
when  formed,  is  a  fiduciary  relation,  or  a  relation  of  trust  and 
confidence,  and  for  this  reason  it  is  well  settled  that  they  will 
not  be  permitted  to  take  advantage  of  their  position  in  order  to 
make  a  secret  profit  out  of  their  transactions  on  behalf  of  the 
proposed  corporation  or  the  corporators,  or  out  of  their  dealings 
with  the  corporation  or  corporators.  If  they  do  so,  they  will 
not  be  allowed  to  retain  their  advantage  or  gain,  but  the  trans- 
action may  be  set  aside  in  equity  or  they  may  be  compelled  to 
account  or  be  held  liable  to  respond  in  damages." 

In  Yeiser  v.  United  States  Board  &  Taper  Co.,  107  Fed.,  340, 
in  the  syllabus  the  court  say: 

' '  Promoters  of  a  corporation  who  become  stockholders  therein 
assume  a  trust  relation  to  the  company  and  the  other  stock- 
holders which  binds  them  to  act  openly  and  in  good  faith  in  all 
matters  connected  witli  its  organization,  and  the  acquiring  bf 
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the  property  necessary  for  the  transaction  of  the  business  for 
which  it  is  organized  and  they  will  not  be  permitted  to  make  a 
secret  profit  on  the  sale  of  such  property  to  the  corporation," 

These  principles  of  law  are  conceded  by  counsel  for  defend- 
ant in  error,  and  the  question  is  whether  the  averments  of  the 
petition  make  a  case  for  recovery  under  these  well  established 
rules  of  law.  The  petition  alleges  that  defendant  represented 
to  the  stockholders  and  directors  that  he  had  purchased  the 
furniture,  fixtures  and  eciuipment  for  the  bank  and  that  they 
''were  of  the  value  of  $2,988.32.''  That  is  not  a  statement  or 
representation  of  a  fact,  but  simply  the  expression  of  an  opinion 
as  to  what  they  were  worth.  Waiving  the  form  of  aUegation, 
the  question  is  not  what  they  were  worth,  but  what  is  the  differ- 
ence between  the  amount  paid  for  them  by  the  defendant  and  the 
amount  which  he  received  from  the  company  for  them.  The 
averment  that  the  furniture,  fixtures  and  equipment  of  the  bank 
were  worth  only  $1,000  is  also  the  expression  of  an  apinion  as 
to  value  and  does  not  fix  the  measure  of  recovery  as  the  differ- 
ence between  that  amount  and  the  amount  which  the  bank  paid. 
$2,988.32,  or  $1,988.32. 

In  Woodbury  v.  Loudevslagerj  58  N.  J.  Equity,  556;  43  Atlan- 
tic, 671,  it  is  said: 

**To  go  beyond  restitution  and  decree  the  actual  payment  of 
a  sum  of  money  never  received  by  the  defendant  by  way  of 
profit  or  otherwise,  is  to  impose  a  penalty  of  a  sort  and  in  a 
fashion  unknown  to  courts  of  equity,  aside  from  causes  of  active 
fraud." 

The  rule  is  so  well  recognized  that  it  would  be  idle  to  citf 
authorities  to  show  that  the  amount  which  a  corporation  is  en- 
titled to  receive  from  a  promoter  is  the  profits  which  he  actually 
received  in  dealing  with  or  for  the  corporation ;  in  other  words, 
his  secret  profit. 

Speaking  for  myself  alone,  I  do  not  think  that  the  amended 
petition  states  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant  and  that  the  first  ground  of  the  demurrer 
ibhoiUd  have  been  sustained  by  the  common  pleas  court. 


COURT  OF  APPEALS.  166 


1915.1  Ashland  County: 


Counsel  for  plaintiff  in  error  contend  that  this  action  is  one 
for  relief  on  the  ground  of  fraud,  and  that  the  action  was  begun 
within  four  years  after  the  discovery  of  the  fraud.  The  amended 
petition  avers  that  the  bank  company  is  a  corporation  incorpo- 
rated under  the  laws  of  Ohio ;  that  on  May  11th,  1907,  the  stock- 
holders organized  by  electing  a  board  of  directors  and  a  cashier 
for  said  bank;  that  the  defendant  was  present  at  said  meeting 
and  falsely  and  fraudulently  represented  to  the  stockholders 
and  directors  of  plaintiff  company  that  he  had  purchased  for 
the  company  bank  fixtures,  enumerating  them,  and  that  *'said 
fixtures  were  of  the  value  of  $2,988.32.''  Then  follows  a  state- 
ment in  regard  to  the  defendant  depositing  $1,600  and  withdraw- 
ing the  same.  This  seemed  to  be  his  private  funds  and  we  are 
unable  to  see  how  it  is  connected  with  this  case,  but  following 
these  statements  is  this  allegation : 

**  Plaintiff  further  avers  that  it  had  no  knowledge  nor  did  any 
of  its  directors  or  stockholders,  except  the  said  defendant  and 
the  said  Pollock,  have  any  knowledge  of  the  fraudulent  trans 
action  of  the  defendant  or  had  any  knowledge  that  the  repre- 
sentations made  by  him  were  fraudulent  and  false  until  in  the 
year  1910.'' 

If  the  petition  sets  forth  a  cause  of  action  for  relief  on  the 
ground  of  fraud,  then  the  allegation  that  the  fraud  was  not  dis- 
covered until  within  four  years  of  the  time  the  action  was  begun, 
would  be  good  as  against  a  demurrer.  In  Zieverink  v.  Kemper, 
50  Ohio  St.,  208,  the  court  say  (syllabus)  : 

**When  it  appears  from  plaintiff's  petition  on  an  action  for 
relief  on  the  ground  of  fraud  that  the  cause  of  action  accrued 
more  than  four  years  before  the  action  was  commenced,  a  gen- 
eral averment  in  the  petition  that  the  fraud  was  not  discovered 
by  plaintiff  until  a  time  within  four  years  before  the  action 
was  brought  is  sufficient  to  bring  the  case  within  the  saving 
clause  of  the  statute  of  limitations  for  such  actions,  without 
specifically  setting  out  when  the  discovery  was  made,  or  how 
it  was  made  or  why  it  was  not  made  sooner." 

We  come  now  to  the  question  as  to  whether  this  is  an  action 
for  relief  on  the  ground  of  fraud  and  comes  within  the  saving 
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clause  of  the  statute  which  provides  that  the  cause  of  action  shall 
not  accrue  until  the  fraud  is  discovered.  In  Carpenter  v.  Canal 
Company,  35  Ohio  St.,  307,  Okey,  J.,  says: 

'* These  sections  (now  Section  11224,  General  Code)  extend 
to  causes  of  an  equitable  as  well  as  those  of  a  legal  nature." 

Waiving  all  questions  as  to  the  anomalous  petition  and  assum- 
ing that  it  makes  a  cause  of  action  for  the  recovery  of  the  secret 
profits  of  a  promoter,  is  such  an  action  one  for  relief  on  the 
ground  of  fraud  or  is  it  one  for  breach  of  duty  on  the  part  of 
the  promoter? 

The  petition  alleges  that  the  furniture,  fixtures  and  equipment 
for  the  bank  were  sold  by  the  defendant  to  the  bank  company 
on  May  11th,  1907,  and  if  there  was  any  fraud  practiced  by  the 
defendant  it  was  at  the  time  of  the  sale  of  the  furniture  to  the 
bank,  and  the  statute  of  limitations  would  begin  to  run  against 
the  bank  from  that  date,  unless  there  has  been  a  toll  of  the  stat- 
ute by  undiscovered  fraud. 

In  Clark  and  Marshall's  Private  Corporations,  Volume  1,  page 
325,  it  is  said : 

*'To  render  the  promoter  of  a  corporation  thus  liable  to  ac- 
count for  secret  profits  made  by  him  in  the  transactions  on  be- 
half of  the  corporation,  it  is  not  necessary  to  show  that  there 
was  a  fraudulent  intent  on  his  part.  It  is  enough  if  the  profits 
were  made  secretly,  and  without  the  consent  of  the  corporators.'' 

In  Fietsch  v.  Milbrath  (Wisconsin),  101  N.  W.,  388,  second 
Gfyllabus: 

'*The  right  of  action  against  the  promoters  of  a  corporation 
to  recover  illegal  profits  made  by  them  in  buying  for  the  corpo- 
ration, at  a  price  far  in  excess  of  its  actual  price,  land  on  which 
they  had  obtained  a  secret  option  is  one  at  law  which  is  barred  in 
six  years  from  its  accrual  under  Revised  Statutes,  1898,  Section 
4222,  and  is  not  cognizable  solely  by  a  court  of  equity,  within 
the  exception  of  subdivision  7,  which  postpones  the  running  of 
limitations  until  discovery  of  the  right  of  action." 

Thompson  on  Gorporatiom,  2d  Ed.,  Section  105,  page  117: 
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'  *  The  liability  of  promoters  for  secret  profits  made  by  them  in 
transactions  between  them  and  the  corporation  is  not  based  on 
the  theory  of  fraudulent  intent  on  their  part,  but  grows  out  of 
their  relation  to  the  corporation  and  the  duty  which  they  owe 
such  corporation  and  the  persons  with  whom  they  are  dealing. 
They  are  clearly  liable,  even  in  the  absence  of  fraud,  on  a  mere 
failure  to  make  full  disclosures  of  their  position  and  purpose. 
Their  liability  is  fixed  and  the  right  to  recover  established  when 
it  is  made  to  appear  that  such  secret  profits  were  obtained  by 
them  without  the  knowledge  or  consent  of  the  corporation  or 
its  members.  It  is  not  so  much  the  purpose  of  equity  to  visit, 
him  with  a  penalty  for  concealment  as  it  is  to  require  him  to  ac- 
count for  the  profits  actually  made  by  reason  of  such  conceal- 
ment." 

We  have  examined  many  other  cases  which  bear  more  or  less 
directly  upon  the  questions  here  involved,  but  we  think  the  cases 
cited  are  sufficient  to  illustrate  the  law  as  we  understand  its  ap- 
plication in  such  cases  as  the  one  at  bar.  Our  attention  has  not 
been  called  to  any  decisions  to  the  contrary  in  this  class  of  cases, 
and  we  have  not  been  able  to  find  any.  We  think  on  principle 
that  these  decisions  are  right.  When  cases  are  clearly  within 
the  provisions  of  the  statutes  limiting  the  time  within  which 
actions  shall  be  brought,  we  have  no  power  to  refuse  their  en- 
forcement, though  they  may  work  an  occasional  hardship. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Shields,  J.,  and  Powell,  J.,  concur. 
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CLAIM  OF  TITLE  THROUGH  INNOCENT  PURCHASE. 

Court  of  Appeals  for  Hamilton  County. 

PiiiLA  Hay  v.  Predericka  Leiseb.* 

Decided,  January,  1915. 

Indefinite  Description — Does  Not  Bar  a  Claim  of  Title — Where  the  Pub- 
'  lie  Records  Afford  Notice  of  Plaintiff's  Rights. 

A  claim  of  title  as  an  innocent  purchaser  of  property  at  a  public  sale 
can  not  be  based  on  the  indefinite  description  contained  in  the  deeds 
through  which  plaintiff  asserts  his  claim,  where  the  public  records, 
plats  and  indexes  pertaining  to  the  parcel  in  controversy  were  suffi- 
cient to  serve  as  notice  of  the  rights  of  the  plaintiff  therein. 

C.  B,  Matthews  and  Harry  T.  Klein,  for  plaintiff. 
,August  H.  Bode,  Jr.,  and  Mitchell  Wilby,  contra. 

Per  Curiam  (Jones  [E.  H.],  Swing  and  Jones  [Oliver  B.], 
JJ.) 

The  claim  of  the  defendant  in  this  case  is  that  she  bought  the 
property  in  question  at  a  public  sale,  and  that  by  reason  of  in- 
definite description  in  the  deeds  through  which  plaintiff  claimed 
title  she,  the  defendant,  was  an  innocent  purchaser  of  the  prop- 
erty. The  plaintiff,  on  the  other  hand,  claims  title  and  asks 
to  have  her  title  quieted. 

We  have  carefully  examined  the  evidence  and  considered  the 
able  briefs  and  arguments  of  counsel,  and  conclude  that  tha  pub- 
lic records,  plats  and  indexes  pertaining  to  the  lot  in  question 
were  suflBcient  to  serve  as  notice  to  IMts.  Leiser  of  the  rights  of 
plaintiff  in  the  lot  in  controversy.  While  the  original  deed  for 
this  lot  to  the  trustees  of  the  church  did  not  definitely  locate  it, 
the  fact  that  its  boundaries  were  fixed,  probably  during  the 
lifetime  of  John  Brooks  and  certainly  during  the  lifetime  of 
Daniel  Brooks,  his  son,  and  the  church  built  thereon  and  occu- 
pied as  such,  and  the  entire  lot  fenced,  fixed  definitely  the  lines 

♦Affirmed  by  the  Supreme  Court  without  opinion,  November  9,  1915. 
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of  the  lot,  which  have  been  ascertainable  ever  since.  Possession 
thereof  is  shown  by  plaintiff  and  her  predecessors  in  title  to 
such  an  extent  that  while  the  deed  to  Mrs.  Leiser  was  of  the  en- 
tire tract,  including  this  lot,  still,  as  stated  above,  there  was  no 
reason  why  the  defendant  purchaser  at  the  sale  should  have 
been  misled.  We  think,  moreover,  that  it  is  shown  by  a  prepon- 
derance of  the  evidence  that  at  the  time  of  the  auction  sale  it 
was  announced  that  the  sale  was  made  subject  to  the  resen^ation 
of  the  church  lot.  A  decree  will  therefore  be  entered  granting 
the  prayer  of  plaintiff's  petition. 


AS  TO  THE  VALIDITY  OF  A  CHANCE  OF  BENEFICIARY. 

Court  of  Appeals  for  Licking  County. 

Mutual  Benefit  Department  op  Order  op  Railway  Conduc 

TORS  OF  America  v.  Mary  I.  Bland  and  Ella 

J.  Bland. 

Decided,  March  Term,  1915. 

Mutual  Benefit  Societies — Change  of  Beneficiary — Capacity  of  Insured 
to  Make  a  Change — Claim  of  Undue  Influence — Legal  Right  -of  Bene- 
ficiary to  Make  o  Change, 

1.  The  fact  that  insured,  when  fatally  ill  with  tuberculosis,  left  his  wife 

and  went  to  live  with  his  mother,  and  refused  longer  to  support  his 
wife  and  in  some  ways  showed  ill-will  toward  her,  and  caused  his 
mother  to  be  made  the  beneficiary  instead  of  his  wife  in  his  certifi- 
cate of  life  insurance,  does  not  establish  unsoundness  of  mind  or 
memory  on  his  part  or  the  exercise  of  undue  influence  over  him. 

2.  In  making  a  change  of  beneficiary  the  insured  exercised  a  right 

granted  him  under  the  rules  of  the  order,  as  well  as  under  the  es- 
tablished rule  of  law  that  where  the  change  is  made  substantially 
as  provided  for  in  the  laws  of  the  order  or  association,  and  to  its 
full  satisfaction  and  that  of  the  insured,  it  is  a  valid  change. 
S.  Where  it  appears  that  the  beneficiary  whose  name  has  been  dropped 
from  a  certificate  paid  certain  of  the  assessments  out  of  her  own 
money,  a  court  in  ordering  distribution  of  the  proceeds  of  the  cer- 
tificate will  direct  that  the  amount  so  paid  be  restored  to  the  one 
paying  it. 
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Kibler  &  Kibler,  for  Edward  M.  Barrett,  administrator. 
Flortj  d'  Flory,  for  Ella  J.  Bland. 

HoucK,  J. 

The  facts  in  this  case  are  that  David  E.  Bland  and  ]\Iary  I. 
Bland  were  husband  and  wife,  being  married  on  November  28th, 
1900.  He  was  a  railroad  conductor  and  had  been  in  the  employ 
of  the  B.  &  0.  R.  R.  Company,  as  slich,  for  a  number  of  years 
prior  to  his  death,  which  occurred  on  the  2d  day  of  December, 
1911. 

On  the  14th  day  of  November,  1904,  he  took  out  a  benefit  cer- 
tificate for  $2,000,  in  the  ]\Iutual  Benefit  Department  of  Order 
of  Railroad  Conductors  of  America,  whose  principal  oflSce  is  lo- 
cated in  Cedar  Rapids,  Iowa,  naming  as  his  beneficiary  therein 
his  wife,  Mary  T.  Bland.     It  is  alleged  that  prior  to  his  death 
Mary  I.  Bland  paid  a  number  of  the  assessments  thereon  from 
her  own  money ;  that  Ella  Bland,  the  mother  of  the  said  David  E. 
Bland,  paid  a  number  of  the  assessments  to  keep  said  insurance 
in  force ;  that  said  benefit  certificate  remained  in  their  home,  and 
in  their  joint  custody,  until  al)out  one  year  before  the  husband's 
death;  that  on  the  29th  day  of  October,  1911,  the  said  husband 
left  their  home  in  the  city  of  Newark,  Ohio,  and  went  to  the 
home  of  his  mother,  Ella  J.  Bland,  where  he  remained  until  his 
death;  that  on  the  4th  day  of  November,  1911,  the  said  David  E. 
Bland,  in  writing,  requested  the  said  ^lutual  Benefit  Depart- 
ment of  Order  of  Railway  Conductors  of  America  to  change  the 
beneficiary  in  said  benefit  certificate  from  his  wife  to  his  mother. 
Ella  J.  Bland;  that  on  the  8th  day  of  November,  1011,  he  sent 
said  certificate  to  said  Order  of  Railway  Conductors,  and  on 
the  10th  day  of  November,  1911,  it  erased  therefrom  the  name 
of  Mary  I.  Bland,  and  inserted  therein  the  name  of  Ella  J. 
Bland,  the  mother  of  said  David  E.  Bland,  and  returned  said 
certificate  to  him,  and  the  same  was  in  his  possession  at  the  time 
of  his  death ;  that  said  wife  did  not  consent  to  said  change,  and 
had  no  knowledge  of  same,  until  some  time  after  the  change  was 
made;  that  David  E.  Bland  was  never  married  prior  to  his  mar- 
riage with  Mary  I.  Bland,  who  survived  him  as  his  widow;  that 
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MJary  I.  Bland  was  a  widow  when  she  married  David  E.  Bland, 
and  had  one  son  at  the  time  of  said  marriage  with  David  E. 
Bland,  and  that  the  son  at  that  time  was  about  nine  years  old. 

After  the  death  of  David  E.  Bland  claims  for  the  payment  of 
the  $2,000,  the  amount  of  said  benefit  certificate,  were  made  to 
the  said  Order  of  Railway  Conductors,  by  both  the  wife  and 
mother  of  decedent,  each  demanding  payment,  and  claiming  to 
be  legally  entitled  to  same.  The  said  Order  of  Railway  Con- 
ductors, being  in  doubt  as  to  whom  payment  should  be  made,  filed 
an  interpleader,  in  the  common  pleas  court  of  this  county  and 
paid  the  money,  $2,000,  into  court,  where  the  same  now  is  in 
the  possession  of  the  clerk  thereof. 

This  ease  is  here  for  determination,  on  the  second  amended  an- 
swer and  cross-petition  of  Mary  I.  Bland,  and  the  answer  of 
Ella  J.  Bland  thereto,  and  the  evidence. 

The  said  Mary  I.  Bland  in  her  second  amended  answer  and 
cross-petition,  in  addition  to  the  above  facts,  alleges: 

'*That  the  said  David  E.  Bland  and  Mary  I.  Bland  were  mar- 
ried on  the  .28th  day  of  November,  1900,  and  lived  together  as 
husband  and  wife  until  the  29th  day  of  October,  1911,  at  which 
time  David  E.  Bland  was  mortally  ill  with  tuberculosis,  was 
weak  in  mind  and  body,  and  not  suflScient  mental  capacity  to 
transact  ordinary  business,  was  so  weak  in  mind  as  to  be  unable 
to  resist  the  influence  and  importunities  of  those  around  him, 
and  that  on  the  10th  day  of  November,  1911,  Ella  J.  Bland  and 
one  Clifford  T.  Bland,  a  brother  of  said  David  E.  Bland,  wick- 
edly contriving  and  conspiring  to  poison  and  alienate  the  mind 
and  affections  of  said  David  E.  Bland,  for  his  wife  Mary  I. 
Bland,  and  for  the  sole  purpose  of  preventing  her  from  receiv- 
ing any  property  or  estate  of  the  said  David  E.  Bland,  who  was 
about  to  die,  the  said  David  E.  Bland  and  Mary  I.  Bland,  hav- 
ing no  children,  and  for  the  purpose  of  obtaining  for  themselves 
the  property  and  estate  of  the  said  David  E.  Bland,  did  poison 
his  mind  toward  his  wife  and  alienate  the  affection  of  said  David 
K.  Bland  for  the  said  Mary  I.  Bland,  and  by  falsehood,  decep- 
tion and  fraud  caused  the  said  David  E.  Bland  to  believe  that 
tliis  defendant  was  not  faithful  to  and  devoted  to  him,  all  of 
which  was  false  as  the  said  Ella  J.  Bland  and  said  Clifford  T. 
Bland  well  knew ;  that  by  said  acts  aforesaid  of  the  said  Ella  J. 
Bland,  and  Clifford  T.  Bland,  the  said  David  E.  Bland  did  at- 
tempt to  change  the  beneficiary  in  said  $2,000  benefit  certificate 
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from  Mary  I.  Bland,  to  Ella  J.  Bland,  but  that  same  was  wholly 
void  so  far  as  David  E.  Bland  was  concerned,  and  the  same  was 
not  the  act,  intention  or  purpose  of  said  David  E.  Bland,  and 
that  by  reason  of  said  disease  he  was  mentally  incapable  of  doing 
same,  and  the  same  was  the  result  of  duress,  coercion,  deceit  and 
fraud  practiced  upon  him  by  the  said  Ella  J.  Bland  and  Cliflford 
T.  Bland,  for  the  purpose  aforesaid,  and  in  fraud  of  the  rights 
of  Mary  I.  Bland ;  that  said  Ella  J.  and  Cliflford  T.  Bland  by 
continual  urging  and  solicitation  actually  overcame  the  will  of 
the  said  David  E.  Bland  and  substituted  their  own  in  place  of 
his,  he  being  too  weak  in  mind  and  body  to  resist  same,  and 
thereby  caused  him  to  make  said  attempted  change. in  the  bene- 
ficiary named  in  said  certificate. 

'*By  reason  of  the  premises  Mary  I.  Bland  says  that  she  is 
the  real  beneficiary  under  said  benefit  certificate;  that  the  same 
was  never  changed,  and  that  she  is  entitled  to  recover  the  said 
sum  of  $2,000  and  prays  that  said  attempted  assignment  and 
transfer  of  said  certificate  tc  Ella  J  Bland,  be  held  to  be  nxxV 
and  void,  and  that  the  court  order  said  money  paid  to  her.' 

The  answer  of  Ella  J.  Bland  to  the  second  amended  answer 
and  cross-petition  of  Mary  I.  Bland,  is  a  general  denial  of  all 
the  material  allegations  therein ;  and  she  specifically  alleges  that 
David  E.  Bland  was  of  sound  mind  and  memory  and  that  he  was 
not  influenced  or  coerced  into  changing  the  beneficiary  in  the 
benefit  certificate  held  by  him  in  the  Order  of  Railway  Conduc- 
tors, and  that  she  is  the  real  beneficiary  and  prays  that  said  sum 
of  $2,000  be  ordered  paid  to  her. 

After  the  trial  and  decree  in  this  case  in  the  court  below,  Mary 
I.  Bland  departed  this  life,  and  Edward  M.  Barrett  was  ap- 
pointed by  the  Probate  Court  of  Licking  County,  Ohio,  as  the 
administrator  of  the  estate  of  the  said  Mary  I.  Bland,  and  gave 
bond  and  is  now  qualified  in  the  premises  and  this  cause  so  far 
as  Mary  I.  Bland's  interest  is  concerned,  is  being  prasecuted  in 
the  name  of  said  administrator. 

As  we  view  this  case,  three  questions  are  presented  for  deter- 
mination by  the  court,  two  of  them  being  questions  of  fact  and 
one  of  law. 

The  questions  of  fact  are: 

First:  Was  David  E.  Bland  of  sound  mind  and  memory  and 
lualified  to  transact  ordinary  business  on  the  10th  day  of  No- 
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vember,  1911,  being  the  date  of  the  change  in  the  benefit  certifi- 
cate? 

Second:  Was  David  E.  Bland  unduly  influenced  to  make 
such  changes  in  the  benefit  certificate? 

The  qufestion  of  law  is: 

Could  David  E.  Bland,  without  the  consent  of  Mary  I.  Bland, 
the  beneficiary,  change  same  to  his  mother,  Ella  J.  Bland? 

Coming  now  to  the  questions  of  fact,  will  state  that  the  record 
of  the  testimony  below  was  long  and  many  witnesses  were  ex- 
amined; but  we  have  gone  over  it  with  care  and  attention,  and 
while  there  is  some  conflict  in  the  testimony,  yet  on  the  whole 
it  is  clear  and  convincing. 

It  does  seem  strange  that  a  husband  who  had  lived  with  his 
wife  in  comparative  happiness  for  ten  years  would,  when  about 
to  pass  into  the  great  beyond,  become  estranged  from  her  to  such 
an  extent  that  he  did  not  want  her  to  have  or  possess  any  of  his 
property;  that  he  left  his  home  and  went  to  and  lived  in  the 
home  of  his  mother;  that  his  former  love  and  desire  for  his 
wife,  at  least  in  some  respects,  turned  to  hatred  and  ill-will. 

True,  there  were  in  their  married  life  some  little  differences, 
but  nothing  of  a  serious  nature.  He  refused  to  pay  the  house 
rent;  he  refused  to  furnish  her  food  and  shelter;  he  was  mor- 
tally ill  with  tuberculosis,  which  caused  his  death ;  he  was  weak 
in  body  and  may  have  been  somewhat  disturbed  in  mind;  he 
lived  in  the  home  of  his  mother  and  his  brother,  Clifford  T. 
Bland. 

Can  it  be  claimed  from  these  facts  and  what  occurred  at  the 
home  of  his  brother,  as  detailed  by  the  witnesses,  that  David  E. 
Bland  was  of  unsound  mind  and  memory,  or  that  he  was  unduly 
influenced  ?    We  think  not. 

What  is  it  to  be  of  sound  mind  and  memory  and  not  unduly 
influenced,  as  understood  and  contemplated  in  law?  If  David 
E.  Bland  at  the  time  he  made  the  transfer  of  said  certificate  un- 
derstood the  nature,  extent  and  scope  of  the  business  he  was 
about  to  and  did  transact,  and  possessed  that  degree  of  mental 
strength  that  would  enable  him  to  transact  ordinary  business, 
then  in  law  he  would  be  considered  a  person  of  sound  mind 
and  memory. 
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The  law  does  not  undertake  to  test,  by  any  specific  method, 
a  person's  intelligence,  nor  does  it  attempt  to  define  the  exact 
CiUality  of  mind  and  memory  one  must  possess  to  transact  ordi- 
nary business.  The  rule  does  not  require  that  high  degree  of 
capacity  that  a  man's  memory  must  be  just  as  perfect  as  it  ever 
was,  or  that  his  physical  strength  what  it  was,  possibly,  when  in 
youth.  David  E.  Bland  may  have  been  somewhat  enfeebled  in 
mind  and  body,  but  if  he  knew  his  surroundings  and  was  able 
to  and  did  grasp  the  situation,  and  was  able  to  and  did  transact 
ordinary  business  at  or  near  the  time  of  the  transaction  in  con- 
troversy in  a  proper  and  business-like  way  and  manner  then  he 
would  be  of  sound  mind  and  memory  as  the  rule  of  law  requires. 

Undue  influence  is  just  what  the  language  implies.  Any  in- 
fluence or  act  brought  to  bear  upon  a  person  entering  into  a  con- 
tract or  in  the  performance  of  a  business  transaction,  taking 
into  consideration  the  nature  of  the  transaction  and  all  the  cir- 
cumstances of  each  particular  case,  precludes  the  exercise  of 
free  and  deliberate  judgment. 

The  proof,  as  to  undue  influence,  must  be  of  such  a  character 
as  to  show  the  act  was  not  the  act  of  the  person  himself,  bnt 
of  some  other  person,  and  it  must  be  clear  and  convincing. 

If  to  the  facts  in  this  case,  as  established  by  the  evidence,  we 
apply  the  above  well  kno^vn  principles  of  law,  can  it  be  properly 
claimed  that  Mary  I.  Bland  has  maintained  and  established  her 
contention  that  David  E.  Bland  was  of  unsound  mind  and 
memory  and  was  unduly  influenced  at  the  time  claimed  by  her? 
We  think  not. 

It  is  claimed,  on  behalf  of  Mary  I.  Bland,  that  David  E. 
Bland  could  not  change  the  beneficiary  in  the  benefit  certificate 
without  her  consenting  to  same,  and  that  it  was  changed  without 
her  knowledge  or  consent  and  is  therefore  null  and  void. 

In  the  determination  of  this  case  it  may  be  stated  that  the 
various  rules  of  law  which  are  applicable  to  brdinarj^  life  in- 
surance cases  do  not  apply  here,  because  the  laws,  rules  and 
regulations  of  mutual  benefit  associations,  from  which  this  case 
at  bar  comes  are  governed  differently  and  under  different  laws 
from  ordinary  life  insurance  companies. 
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On  page  100  of  the  constitution,  statutes,  rules  of  order,  and 
laws  governing  the  mutual  benefit  department,  Order  of  Railway 
Conductors  of  America,  being  Exhibit  **D,"  we  find  the  follow- 
ing rule  as  to  benefit  certificates,  their  change,  etc. : 

* '  The  applicant  must  designate  in  his  application  some  person 
or  persons  wife,  relative  or  legal  representative,  to  whom  bene- 
fits shall  be  paid  in  the  event  of  his  death,  and  the  secretary 
shall  enter  such  designated  name  or  names  upon  the  register  of 
the  department  and  also  upon  the  certificate  of  membership. 
Any  member  desiring  to  make  any  change  in  the  named  benefici- 
aries may  do  so  with  the  consent  of  the  department  by  making 
request  for  such  change  on  blanks  provided  for  that  purpose 
and  returning  the  certificate  for  necessary  correction,  provided 
no  benefits  shall  be  made  payable  to  any  other  than  wife,  rela- 
tive or  legal  representative  of  the  member.'' 

We  find  from  the  evidence  that  David  E.  Bland  complied 
strictly  and  absolutely  with  the  above  requirements,  and  that  the 
change  of  beneficiary  in  the  benefit  certificate  in  question  was 
done  strictly  in  accordance  with  the  rules  and  regulations  of 
Order  of  Railway  Conductors. 

While  David  E.  Bland  not  only  complied  with  the  rules  and 
regulations  of  the  Order  of  Railway  Conductors  in  making  the 
change  of  beneficiary  in  his  benefit  certificate  he  not  only  exer- 
cised a  right  given  him  under  the  rules  and  regulations  of  said 
company,  but  exercised  a  right  given  under  established  rules  of 
law  which  principle  is  well  known  in  Ohio,  and  we  need  but 
cite  one  authority,  being  the  case  of  Earley  v.  Earley,  3  C.C. 
(N.S.),  71,  which  case  was  affirmed  by  the  Supreme  Court,  0. 
S.,  page  562.  The  doctrine  laid  down  in  that  case  is  certainly 
decisive  of  the  question  as  to  the  right  of  the  insured  to  change 
the  beneficiary  without  the  consent  of  the  beneficiary.  The  sec- 
ond syllabus  reads: 

**  While  a  change  of  beneficiaries  in  a  mutual  benefit  society 
must  be  made  inr  accordance  with  the  laws  of  the  society,  yet 
when  the  change  is  made  substantially  as  provided  by  the  laws 
of  the  society  to  its  satisfaction,  and  that  of  the  insured,  a  new 
certificate  being  issued  to  the  new  beneficiary,  and  the  old  cer- 
tificate canceled,  although  not  delivered  to  the  society,  the  first 
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beneficiary  can  not  object  to  the  maimer  of  change  because  the 
change  is  made  without  her  knowledge  and  not  in  strict  con- 
formity to  the  law  of  the  society  providing  for  the  change  of 
beneficiaries. '* 

We,  therefore,  find  the  law  and  equities  in  this  case  in  favor 
of  the  defendant,  Ella  J.  Bland,  and  against  the  defendant, 
Mary  I.  Bland,  and  the  administrator  of  her  estate,  Edward 
M.  Barrett,  but  we  find  as  alleged  and  claimed  in  the  second 
fimended  answer  and  cross-petition  of  Miiry  I.  Bland,  that  she  in 
lier  lifetime  paid  some  of  the  assessments  on  the  insurance  held 
in  said  Order  of  Railroad  Conductor,  and  we  believe  that  her 
estate  should  be  reimbursed  for  such  assessments  so  paid  by  her. 
The  evidence  is  indefinite  and  uncertain  as  to  the  amount  she 
paid,  but  we  feel  that  the  sum  of  $50  should  be  paid  to  the  estate 
of  said  Mary  I.  Bland  out  of  the  fund  now  in  the  hands  of  the 
clerk  of  the  common  pleas  court  of  this  county  in  this  case,  and 
the  court  coming  now  to  the  distribution  of  said  fund  in  the 
hands  of  said  clerk  of  courts,  hereby  orders  and  directs  said  fund 
to  be  paid  out  and  distributed  by  said  clerk  as  follows : 

First :    To  pay  the  costs  of  this  case  and  taxes. 

Second :     To  pay  to  Edward  M.  Barrett,  as  administrator  of 
the  estate  of  Mary  I.  Bland,  the  sum  of  $50. 

Third :     The  rest  and  residue  to  be  paid  to  Ella  J.  Bland. 

Shields,  J.,  and  Powell,  J.,  concur. 
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LIABILITY  FOR  RENT  UNDER  AN  INVALID  LEASE. 

Circuit  Court  of  Cuyahoga  County. 

Eliza  H.  Greene  v.  E.  A.  Kline  et  al. 

Decided,  May  24,  1902. 

Landlord  and  Tenant — Lessee  of  Premises  Under  Invalid  Lease  Liable 
for  Rent  While  Sub-Tenant  Holds  Possession. 

A  lessee  of  premises  under  an  Invalid  lease,  who  attempts  to  surrender 
possession,  but  who  leaves  a  sub-tenant  in  possession  of  a  portion 
of  the  premises,  is  liable  for  the  rent  during  the  time  such  sub- 
tenant remains  In  possession. 

F.  C.  McMillan  and  M,  R.  Dickey,  for  plaintiflf  in  error. 
L.  J.  Cfrossman,  contra. 

Hale,  J. ;  Caldwell,  J.,  .and  Marvin,  J.,  concur. 

On  the  first  day  of  May,  1896,  the  plaintiflf  and  defendant 
entered  into  an  agreement  in  writing  by  the  terms  of  which  the 
plaintiff  leased  to  the  defendant  a  portion  of  building  at  No. 
226  St.  Clair  street  in  the  city  of  Cleveland  for  a  term  com- 
mencing May  1st,  1896,  and  ending  December  31,  1899,  at  a 
yearly  rental  of  $650,  payable  monthly.  After  stating  the  terms 
of  the  lease,  the  plaintiff  alleges  in  her  petition — 

*'that  on  said  May,  1896,  the  defendants  and  each  of  them 
went  into  possession  and  constantly  retained  possession  thereof 
during  the  entire  term  of  said  lease  and  occupying  the  same 
likewise.  The  plaintiff  avers  that  the  defendants  and  each  of 
them  are  indebted  to  her  under  said  lease  and  for  said  premises 
for  the  rental  thereof,  for  the  months  of  May  to  December  in- 
clusive, for  each  of  said  months,  being  a  total  of  $433.35.'' 

This  agreement  in  writing  was  not  acknowledged  and  wit- 
nessed as  required  to  constitute  it  a  valid  lease  for  the  term 
named. 

The  answer  admits  the  making  of  the  contract,  but  alleges 
that  it  was  invalid  as  a  lease  for  the  term  named,  because  not 
properly  acknowledged  as  the  statute  requires.     The  defend- 
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ant  admits  that  he  entered  into  and  retained  possession  of  said 
premises  until  the  30th  day  of  April,  1899,  and  alleges  that 
prior  to  the  expiration  of  the  third  year  he  notified  the  plaintiff 
of  his  intention  to  vacate  the  premises  at  the  end  of  that  year, 
and  that  he  did  actually  vacate  said  premises  at  said  time.  It 
is  conceded  that  the  rent  was  fully  paid  up  to  May  1st,  1899. 

Issue  is  taken  by  the  reply,  upon  these  averments  of  the  an- 
swer. 

The  case  came  on  for  trial  before  a  court  and  jury;  at  the 
close  of  the  testimonj'^  for  the  plaintiff,  the  court  directed  a  ver- 
dict for  the  defendant  on  the  ground  that  the  lease  was  invalid 
to  fix  the  duration  of  the  term  and  that  there  had,  in  fact,  been 
a  surrender  of  the  premises  on  the  30th  of  April,  1899,  up  to 
which  date  the  rent  was  fully  paid. 

The  first  claim  made  in  behalf  of  the  plaintiff  in  error  as  a 
ground  for  reversal  is,  that  this  agreement  in  writing,  although 
not  acknowledged,  became  as  valid  as  if  acknowledged,  for  the 
reason  that  the  defendant  took  possession  of  the  premises  there- 
under. This  claim  can  not  be  sustained.  It  is,  as  we  under- 
stand, in  direct  conflict  with  the  case  of  Baltimore  &  Ohio  K.  R. 
Co,  V.  West,  57  0.  S.,  161.  Again,  it  is  claimed  that  there  was 
no  surrender  of  the  premises  by  the  lessee  on  or  prior  to  May 
1st,  1899,  and  that  by  holding  over  into  the  fourth  year  the 
lessee  became  bound  for  the  rent  for  the  full  term  named  in 
the  writing.  All  the  evidence  produced  on  the  trial  of  the 
case,  related  to  this  issue. 

It  appears  that  prior  to  April  1st,  1899,  the  defendant  gave 
notice  to  the  plaintiff  that  on  April  30th  he.  would  surrender  the 
premises  to  the  plaintiff,  and  that  the  defendant  did,  in  fact, 
on  that  day  leAve  the  premises;  but  it  appears  that  prior  to 
that  time  the  defendant  had  sub-let  to  one  William  Lichtig  a 
portion  of  said  premises.  Lichtig  continued  in  the  occupation 
of  that  portion  of  the  premises  leased  to  him,  until  some  time 
in  July  or  August,  1899.  It  is  not  disputed  that  a  lessee  who 
sub-lets  a  portion  of  the  leased  premises  can  not  quit  by  surren- 
dering possession  of  the  part  retained,  so  as  to  escape  payment 
of  rent  for  the  whole.  The  duty  rests  upon  the  leasee  to  see  that 
his  tenant,  as  well  as  liimself,  vacates  the  premises.    The  defend- 
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ant  claims,  however,  that  his  sub-tenant,  after  M'ay  1st,  became 
the  tenant  of  the  plaintiff,  to  whom,  it  is  claimed,  the  entire 
premises  were  surrendered  on  the  30th  of  April. 

It  appears  that  in  the  rental  of  tliis  building  one  William 
Williams  acted  as  agent  of  the  plaintiff. 

On  the  trial,  Mr.  Lichtig  was  called  as  witness  by  the  plaint- 
iff in  error  and  testified,  in  part,  that : 

'*In  the  month  of  November  or  December,  Mr.  Kline  intro- 
duced me  to  this  Williams.  *  *  *  Later  on  he  took  me  to 
Mr.  Williams'  office;  Mr.  Williams  was  not  in,  and  we  met  him 
as  we  started  to  go  down-stairs  at  the  elevator.  He  said,  *Mr. 
Williams,  this  is  ^Ir.  Lichtig ;  he  is  going  to  occupy  the  premises 
until  April  30th ;  I  have  rented  him  a  part  of  it,  and  he  would 
like  to  make  arrangements  with  you  beyond  that  time;  if  he  in- 
tends to  stay  he  would  like  to  make  some  arrangement  with  you 
regarding  the  place.'  Mr.  Williams,  I  believe,  had  asked,  *Is 
he  occupying  the  whole  of  it?'  and  Mr.  Kline  said,  *No,  only 
a  part  of  it, '  and  I  believe  the  amount  of  rent  that  I  was  paying 
was  also  mentioned,  and  Mr.  Williams  says,  *Well,  he  can  keep 
it  providing  you  pay  the  difference ;  or  words  to  that  effect ;  and 
Mr.  Kline  and  he  had  some  argument,  and  we  left  him  there.  I 
went  away.  About  four  or  five  days  before  April  30th,  I  again 
went  to  Williams'  office;  wanted  to  see  if  I  could  not  make 
some  arrangement  regarding  this  place,  as  I  would  rather  have 
remained,  on. account  of  having  the  place  there,  and  it  would 
have  been  very  inconvenient  for  me  to  move,  but  I  didn't  see 
Williams.  Again,  a  day  or  two  before  April  30th,  I  saw  Mr. 
Williams,  and  told  him  I  would  like  to  rent  the  place  again, 
as  my  term  of  lease  you  might  say,  expired  with  E.  A.  Kline; 
that  Mr.  Kline  told  me  that  after  April  30th,  he  had  nothing 
to  do  with  me,  and  ]\Ir.  Williams  had  remarked,  *  I  don 't  know ; 
T  have  not  got  anything  to  do;  I  hold  Mr.  Kline  responsible 
for  that  rent.'  Upon  that  T  went  to  work;  I  found  that  I  could 
not  find  a  place  to  move  my  things  by  the  first  of  May,  and  I 
sent  my  check  a  day  or  two  before  May  1st — the  same  day  that 
I  met  Williams  I  sent  a  check,  and  that  check  came  back." 

It  would  seem  then,  from  the  statements  of  this  witness  that 
the  plaintiff,  by  the  agent  Williams,  at  all  times  refused  to  accept 
tbe  surrender  of  the  premises  of  Kline;  that  she  never  accepted 
Lichtig  for  her  tenant.  The  duty  rested  upon  the  lessee,  if  he 
would  escape  the  payment  of  the  rent^  to  surrender  the  entire 
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premises  covered  by  the  lease  or  the  contract.  By  leaving  bis 
sub-tenant  in  possession  of  a  portion  of  the  premises,  he  failed 
in  the  performance  of  that  duty.  While  the  holding  over  under 
the  circumstances  disclosed  by  the  record,  was  not  such  as  to 
constitute  a  valid  lease  for  the  fourth  year  or  to  the  expiration 
of  the  lease,  it  was  7iot  such  as  to  relieve  the  defendant  from  the 
payment  of  rent  while  the  premises  were  occupied  by  his  sub- 
tenant. 

We  hold  that  under  the  facts  disclosed  in  this  record,  the 
defendant  should  respond  for  the  rental  of  the  premises  at  the 
agreed  price  for  the  time  the  same  were  occupied  by  hLs  sub- 
tenant. We  are  also  of  the  opinion  that  the  allegations  of  the 
petition  above  quoted  were  sufficient  to  allow  such  recovery  in 
the  present  action,  and  that  the  court  erred  in  directing  a  verdict 
for  the  defendant. 

The  judgment  of  the  court  of  common  pleas  is,  therefore,  re- 
versed. 


AFTER  DISMISSAL  BY  TH£  PLAINTirr  NEW  ACTION  BARIULD 
BY  THE  STATUTE. 

Circuit  Court  of  Cuyahoga  County. 

Laura  J.  White,  Administratrix,  v.  The  Cleveland 
Foundry  Company. 

Decided,  November  17,  1902. 

Statute  of  Limitations — Dismissal  of  Pending  Action  on  Motion  of 
Plaintiff  is  Xot  a  Failure  in  the  Action. 

Where  an  action  which  has  been  commenced  In  due  time,  Is  dismissed 
by  the  plaintiff  after  the  time  limited  for  the  commencement  of 
such  action  has  expired,  even  though  such  dismissal  was  made  to 
avoid  being  forced  Into  a  trial  for  which  the  plaintiff  was  unpre- 
pared, a  new  action  for  the  same  cause,  thereafter  commenced,  is 
barred,  though  commenced  within  one  year  after  the  dismissal  of 
the  former  action.  Such  dismissal  is  not  a  failure  in  the  action 
within  the  purview  pf  Section  4991,  Revised  Statutes. 


I 
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Kerruish,  Chapman  &  Kerruish,  for  plaintiflE  in  error. 
OUhert  &  Hills,  contra. 

Halb^  J.;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

The  trial  court  sustained  the  demurrer  to  an  amended  peti- 
tion filed  by  the  plaintiff,  and  entered  judgment  for  the  defend- 
ant. The  cause  of  action  stated  in  the  amended  petition  was 
barred  by  the  statute  of  limitations,  unless  the  case  made  falls 
within  the  provision  of  Section  4991,  Revised  Statutes: 

**If,  in  an  action  commenced,  or  attempted  to  be  commenced, 
in  due  time  a  judgment  for  the  plaintiff  be  reversed,  or  if  the 
plaintiff  fail  otherwise  than  upon  the  merits,  and  the  time  lim- 
ited for  the  commencement  of  such  action  has,  at  the  date  of 
such  reversal  or  failure,  expired,  the  plaintiff,  or,  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may  commence 
a  new  action  within  one  year  after  such  date,  and  this  provision 
shall  apply  to  any  claim  asserted  in  any  pleading  by  a  defend- 
ant. And  if  the  defendant  is  a  corporation,  whether  foreign 
or  created  under  the  laws  of  this  state,  and  whether  the  charter 
thereof  prescribes  the  manner  and  place,  or  either,  of  service  of 
process  thereon,  and  such  corporation  passes  into  the  hands  of  a 
receiver  before  the  expiration  of  said  year,  then  service  to  be 
made  within  said  year  following  such  original  services  or  at- 
tempt to  commence  the  action  may  be  made  upon  such  receiver 
or  his  cashier,  treasurer,  secretary,  clerk  or  managing  agent,  or 
if  none  of  the  aforesaid  officers  can  be  found,  by  a  copy  left 
at  the  office  or  usual  place  of  business  of  such  agents  or  officers  of 
such  receiver  with  the  person  having  charge  thereof,  and  if  such 
corporation  is  a  railway  company,  summons  may  be  served  upon 
any  regular  ticket  or  freight  agent  of  said  receiver,  and  if  there 
is  no  such  agent,  then  upon  any  conductor  of  such  receiver,  in 
any  county  in  the  state  in  which  said  railroad  is  located,  and  the 
summons  shall  be  returned  as  if  served  upon  said  defendant." 

The  allegations  of  the  petition  relied  on  to  bring  the  case 
within  the  terms  of  this  statute,  are : 

**  And  the  plaintiff  says  that  during  the  July  term  for  the  year 
of  1897,  this  plaintiff  as  such  administratrix  commenced  her 
action  against  this  defendant  in  this  court,  setting  forth  the  facts 
above  alleged  in  language  identical  with  the  words  of  this  com- 
plaint, asking  the  same  relief  herein  demanded.  That  she  was 
joined  by  the  defendant,  and  after  many  delays  and  continu- 
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ances,  at  last  on  the  first  day  of  March,  1899,  and  by  mischance 
said  action  came  on  hearing  in  said  court  in  court-room  No.  3, 
presided  over  by  his  Honor,  Judge  Lamson,  then  of  this  court, 
where  a  jury  was  assembled  hurriedly,  and  at  a  time  when 
plaintiff  happened  to  be  unprepared  for  trial,  and  could  not 
prosecute  said  action-^and  of  which  fact  said  court  became 
speedily  aware — and  that  thereupon  and  in  the  midst  of  plaint- 
iff's appeals  for  a  postponement,  by  her  attorney,  said  jury  was 
ordered  to  be  sworn  and  was  sworn,  in  said  action,  and  that 
thereupon,  plaintiff  by  her  attorney  informed  the  court  that  he 
could  not  proceed  with  said  case  and  would  not  prosecute  the 
same;  and  there  and  then  without  question  or  prosecution 
thereof,  and  for  want  of  it,  and  at  the  court's  demand  to  pro- 
ceed forthwith  or  submit  to  a  verdict  against  her,  plaintiff  again 
by  her  attorney  stated  to  the  court  her  inability  to  proceed  or 
to  prosecute  her  action  and  thereupon  insisted  upon  her  right 
to  have  her  cause  dismissed  for  said  reason,  and  without  pre- 
judice, which  was  thereupon  immediately  done  and  entered 
by  said  court." 

Under  pressure  the  court  entered  a  judgment  of  dismissal 
without  prejudice,  which  the  plaintiff  insisted  upon — ^the  lan- 
guage of  the  petition  is  ''and  thereupon  insisted"  (that  is,  the 
plaintiff  insisted)  ''upon  her  right  to  have  her  cause  dismissed 
for  said  reason  without  prejudice,  which  was  thereupon  imme- 
diately done  and  entered  by  said  court." 

A  proper  construction  .of  this  petition  compels  us  to  hold 
that  the  case  was  dismissed  by  the  court  without  prejudice,  on 
request  of  plaintiff's  attorney. 

The  case  of  Siegfried  v.  Railroad  Company,  50  0.  S.,  294,  is 
decisive  of  the  question  here  made.  The  record  of  that  case 
shows  that  the  action  was  dismissed  on  motion  of  the  plaintiff 
without  prejudice  to  a  future  action,  and  judgment  rendered 
against  the  plaintiff  for  costs.    The  syllabus  of  the  case  reads : 

"Where  an  action  which  has  been  commenced  in  due  time 
is  dismissed  by  the  plaintiff  after  the  time  limited  for  the  com- 
mencement of  such  action  has  expired,  a  new  action  for  the  same 
cause,  thereafter  conunenced,  is  barred,  though  commenced 
within  one  year  after  the  dismissal  of  the  former  action.  Such 
dismissal  is  not  a  failure  in  the  action,  within  the  purview  of 
Section  4991  of  the  Revised  Statutes." 
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Under  the  facts  alleged  in  the  petition,  there  was  no  waiver 
on  the  part  of  the  defendant  of  its  right  to  insist  upon  the  bar 
of  the  cause  of  action  by  the  statute  of  limitations.  The  de- 
fendant having  answered  the  original  petition,  the  court  might, 
in  its  discretion,  have  refused  to  grant  the  defendant  permission 
to  withdraw  his  answer  and  file  a  demurrer  to  the  petition  in 
order  to  avail  himself  of  the  bar  of  the  statute;  but  whether 
such  permission  should  be  granted  or  withheld  was  wholly 
within  the  discretion  of  the  court,  and  permission  having  been 
given  to  the  defendant  to  withdraw  his  answer,  the  case  stood 
as  if  no  answer  had  been  filed,  and  left  the  defendant  at  liberty, 
either  by  demurrer  or  by  answer,  to  avail  itself  of  the  fact  that 
the  cause  of  action  was  barred  by  the  statute  of  limitations. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  court 
of  common  pleas  is  affirmed. 


CHANGE  or  MATERIALS  UNDER  A  BUnj>ING  CONTRACT. 

Circuit  Court  of  Cuyahoga  County. 

The  City  op  Cleveland  v.  W.  A.  Wilson  and  Thomas  Stback. 

Decided,  December  24,  1902. 

Building  Contracts — Contractor  Entitled  to  Extra  Compensation  for 
More  Expensive  Materials — Practice — Exception  to  Refusal  to 
Charge  Before  Argument  Must  Specify  that  it  is  as  to  Time  of 
Charge, 

1.  Where  a  contractor  is  putting  in  concrete  according  to  the  specifi- 

cations in  his  contract,  and  complies  with  a  request  of  the  one  for 
whom  he  is  performing  the  work  to  use  a  larger  proportion  of 
cement  in  mixing  the  concrete,  this  is  in  addition  to  his  original 
contract,  and  he  is  entitled  to  recover  for  the  additional  cost  of 
such  concrete. 

2.  Where  a  party  submits  requests  for  certain  charges  before  the  argu- 

ment of  a  case  and  takes  exception  to  the  court's  refusal  to  give 
the  charges  as  requested,  but  does  not  specify  that  his  exception 
is  to  the  refusal  to  charge  at  that  time,  no  error  results  if  the 
court  in  its  charge  after  argument  charges  all  of  the  propositions 
contained  in  the  requests  which  it  was  proper  to  give. 
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N,  D,  Baker  and  Judge  Beacom,  for  plaintiff  in  error. 
Solders  <t  Tild^n,  contra. 

Caldwell,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

The  defendants  in  error  had  a  contract  with  the  city  of 
Cleveland  for  the  construction  of  a  certain  portion  of  the  Wal- 
worth Run  Sewer.  The  contract  included  the  furnishing  of 
material  and  the  doing  of  work;  and,  in  it,  was  the  furnishing 
of  concrete  and  putting  it  in  place  as  forming  a  part  of  the 
sewer.  The  parties  are  at  variance  as  to  the  meaning  of  tie 
contract,  and,  while  the  petition  sets  up  three  causes  of  action, 
the  only  question  for  consideration  by  the  court  is  as  to  the  first 
cause  of  action  therein,  and  it  is  not  a  question  to  be  determined 
from  the  evidence  in  the  case  as  a  question  of  fact,  but  is  a 
question  of  law.  The  contract  between  them  is  in  evidence,  and 
there  is  a  dispute  as  to  its  meaning  and  proper  construction. 
The  contract  provides  that  all  stone  and  concrete  shall  be  hard 
lime-stone,  sand-stones,  trap,  quartizite,  or  granite;  all  stone 
shall  be,  in  the  opinion  of  the  chief  engineer,  equal  to  the  hardest 
stone  from  the  quarries  of  Newburgh,  Ohio;  and  broken  stone 
must  be  that  taken  from  massive  ledge;  and  any  stone  which 
shows  a  tendency  to  break  into  flat  pieces,  will  be  rejected;  the 
broken  stone  must  be  screened,  so  as  to  be  free  from  all  dust  and 
fine  material,  and  must  not  contain  fragments  larger  than  will 
pass  through  a  2-inch  ring,  or  so  small  that  they  will  pass 
through  a  i/4-inch  circular  hole.  On  page  10  of  the  bill  of 
exceptions  is  the  following  provision: 

**  Concrete  shall  be  composed  of  natural  cement  mortar  one 
part;    broken  stone,  three  parts;    by  measure." 

Then  there  is  a  provision  as  to  how  it  shall  be  mixed.  On 
page  11  (quoting) : 

'*The  proportions,  as  above  specified,  are  intended  to  pro- 
duce concrete  in  which  the  mortar  fills  all  the  voids,  and  the 
proportions  of  mortar  and  broken  stone  will  be  so  adjusted 
that  when  the  concrete  is  rammed  into  place,  free  mortar  will 
flush  the  surface. '' 
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On  page  19,  is  this  provision : 

'  *  The  proportions  of  mortar,  etc.,  when  rammed  in  place,  shall 
be  such  that  free  mortar  shall  flush  to  the  surface;  if  such  re- 
sult is  not  obtained,  the  relative  proportions  of  broken  stone 
to  mortar  shall  be  changed  so  as  to  cause  said  result  to  be  ob- 
tained.'' 

The  purpose  to  be  reached  was  that  when  a  considerable  por- 
tion of  the  cement  was  put  in  place  and  allowed  to  harden,  the 
whole  would  form  a  monolithic  mass. 

The  plaintiff  claims  that  he  made  and  rammed  in  place  a  cer- 
tain amount  of  cement  and  that  he  attained  the  result ;  that  free 
mortar  came  to  the  surface,  and,  by  so  doing,  he  had  fulfilled  the 
standard  required  by  the  contract,  and  the  only  test  that  could 
be  applied  to  the  work  to  determine  whether  or  not  the  contract 
had  been  fully  complied  with.  The  contract  provides  the  man- 
ner in  which  the  cement  shall  be  rammed  into  place,  the  kind 
and  size  of  instruments  used  for  that  purpose,  and  no  complaint 
is  made  in  this  case  in  regard  to  the  manner  in  which  the  cement 
was  made  or  put  into  place  or  rammed;  but,  after  a  small  por- 
tion was  made,  the  city  required  the  ingredients  of  the  cement 
to  be  changed,  making  it  2^4  stone  to  one  of  cement;  and  the 
plaintiff  claims  that,  by  so  requiring,  the  defendants  in  error 
did  work  for  the  city  over  and  above  that  required  by  the  con- 
tract inasmuch  as  the  new  ingredients  added  very  much  to  the 
cost,  and  that  it  is  entitled  to  be  paid  the  difference  in  the  cost, 
as  the  cement  was  to  be  mixed  by  the  contract  and  as  it  was 
actually  mixed  in  doing  the  work.  The  city  claims  that  the 
change  was  made,  and  was  one  that  it  was  entitled  to  have  made 
under  the  terms  of  the  contract,  and  as  to  whether  the  material 
and  work  was  done  according  to  the  contract,  was  determined  by 
the  chief  engineer  and  director  of  public  works  and  from 
whose  decision  there  can  be  no  appeal. 

As  to  this  claim,  the  contract  does  not  provide  that  the  test 
of  whether  the  mortar,  when  rammed  in  place  as  provided  in 
the  contract,  leaves  free  mortar  on  the  surface,  shall  be  left  to 
the  engineer  or  to  the  director  of  public  works.    The  only  test 
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in  the  contract  as  to  whether  the  material  meets  the  require- 
ments thereof,  is,  that  it  shall  have  free  mortar  flush  to  the  sur- 
face. And  this  was  a  question  to  be  determined  by  the  jury.  It 
can  not  be  insisted  in  this  case,  that  the  jury  were  not  war- 
ranted  in  finding  under  the  testimony  that  the  mortar  flush  to  the 
surface  would  have  been  there  if  it  was  as  first  mixed  and 
rammed.  The  only  provision  in  the  contract,  upon  this  ques- 
tion, is  that,  if  the  mortar  as  is  provided  in  the  contract  for  it 
to  be  mixed,  does  not,  when  rammed  according  to  the  contract, 
have  free  mortar  flush  to  the  surface,  then  the  ingredients 
may  be  changed  so  that  that  result  will  be  obtained. 

If  the  result  was  obtained  as  the  ingredients  were  first  mixed, 
then  to  require  something  more  to  be  done  would  be  requiring 
something  more  than  the  contract  calls  for.  It  would  not  be  a 
change  in  the  contract;  it  would  be  a  modification  in  the  sense 
in  which  those  terms  are  used,  but  it  would  be  requiring  some- 
thing to  be  done  for  which  the  party  had  not  contracted,  nor 
does  the  matter  of  notice  and  endorsement  in  writing  apply  to 
the  matter  of  this  kind  under  the  terms  of  the  contract,  but  it 
stands  as  though  500  feet  of  sewer  was  to  be  built  and  the  city 
thereafter  had  required  100  feet  more  to  be  built.  This  would 
be  an  additional  matter,  not  contracted  for,  and  not  contem- 
plated by  the  first  contract,  and  the  party  would  have  a  right 
to  recover  it. 

It  is  claimed  on  behalf  of  the  plaintiflf  in  error,  that  the  trial 
court  erred  in  refusing  to  give  to  the  jury  its  requests  to  charge 
before  argument.  These  requests  were  headed:  ** Whereupon 
counsel  for  defendants  submitted  to  the  court  requests  to  charge 
the  jury  before  argument";  and  then  follow  the  requests,  all 
of  which  the  court  refused  to  charge  except  as  he  gave  the  first 
three,  in  substance,  .in  the  charge,  after  argument;  and  the 
counsel  for  the  plaintiflf  in  error  said,  **The  requests  asked  to  be 
given  before  argument  were  all  refused  and  the  defendant  ex- 
cepts to  the  refusal  of  the  court  to  grant  each  of  the  same, 
numbered  respectively  from  1 — 9."  If  these  requests  were 
good  l^w  in  the  case,  and  they  were  made  with  the  request  that 
they  be  charged  before  argument,  and  the  court  refused  to 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       187 
1915.]  Cuyahoga  County. 

charge  them  before  argument,  and  an  exception  was  taken  to 
such  refusal,  then  this  ground  of  error  would  be  well  taken. 
There  is  no  exception  taken  because  the  court  did  not  charge  at 
the  particular  time  it  was  asked  to  do  so,  but  simply  an  excep- 
tion because  the  requests  were  refused  entirely  in  the  case. 

It  appears  from  the  case  of  The  Village  of  MonroevUle  v. 
Root,  54  0.  S.,  523,  that  to  constitute  error  under  Section  5190  of 
the  Revised  Statutes,  as  to  charge  before  argument  in  a  case,  the 
record  must  affirmatively  show  that  the  court  was  requested  to 
give  such  instructions  before  the  argument,  and  that  its  re- 
fusal to  do  so  was  the  subject  of  an  exception.  To  do  so  means 
to  charge  that  an  exception  was  taken  to  a  refusal  to  give  the 
requests  before  argument  not  an  exception  to  a  refusal  to  give 
them  generally.  In  the  case  just  referred  to  it  was  said  that  it 
did  not  appear  that  it  was  desired  that  a  request  should  be  given 
before  the  argument.  In  the  case  under  consideration,  the  re- 
quest did  show  it. 

For  aught  that  appears  in  the  case  under  consideration,  the 
party  may  have  been  content  that  the  court  should,  give  the 
substa^ice  of  its  requests  in  his  charge,  after  argument,  as  tb^ 
court  did  do ;  and  there  is  no  exception  taken  to  the  point  that 
the  court  did  not  charge  this  law  at  the  time  it  was  requested  to 
do  so.  We  think  this  ground  of  error  is  not  well  founded.  The 
Cincinnati  St.  R.  R.  Co.  v.  ^yilliam  Jenkins,  11  0.  C.  D.,  130. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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AS  TO  AMOUNT  Or  COMBilSSION  DUE  FOR  SBCUKING  FUNDS 
rOR.  A  CONTRACTOR. 

Circuit  Court  of  Cuyahoga  County. 

Harry  E.  Hayes  v.  Walter  Aleilander  et  al.* 

Decided,  January  26,  1903. 

Contracts — No  Contract  Obligation  whcTe  Promisee  hCLs  Option  to  Ex- 
tend Operation  of  Original  Contract. 

Where  a  proposal  is  made  to  plaintiff  that  if  he  will  procure  $80,000  for 
a  contractor  to  be  used  by  him  in  the  completion  of  a  certain  pan 
of  his  contract,  a  certain  commission  will  be  paid  to  plaintiff,  and 
for  any  amount  secured  or  guaranteed  in  excess  of  $80,000  for  the 
completion  of  the  entire  contract  a  like  commission  will  be  paid, 
plaintiff  having  procured  the  $80,000  and  received  his  commission 
thereon,  is  under  no  legal  obligation  to  furnish  or  guarantee  funds 
for  the  completion  of  the  contract,  and  has  no  lien  upon  bonds 
issued  by  the  company  for  which  the  contractor  is  working  and 
placed  in  trust  to  secure  the  payment  of  funds  advanced  or 
guaranteed  to  the  contractor,  nor  any  right  of  action  against  the 
company  for  wrongfully  forfeiting  the  contract  with  the  contractor. 

Blandin,  Rice  &  Ginn,  for  plaintiflf. 

Hoytf  Dustin  &  Kelley  and  Kline,  Carr,  Tolles  &  Goff,  contra. 

Caldwell,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

This  action  was  brought  in  the  court  of  common  pleas  on 
July  22,  1901. 

The  petition  sets  up  two  promissory  notes;  one  dated  July 
2(>th,  1901,  for  the  sum  of  $550,  signed  by  Walter  Alexander 
and  given  to  the  plaintiff;  the  other  note  dated  May  20th,  1901, 
for  $26,635  made  and  delivered  by  Walter  Alexander  to  W.  J. 
Hayes  .&  Sons,  and  sets  forth  certain  bonds,  five  hundred  in 
number,  of  $1,000  each,  made  by  the  Mississippi  Valley  Transit 
("ompany  to  the  defendant,  the  Interurban  Construction  Com- 
pany, which  the  Interurban  Construction  Company  under  the 
authority  of  the  IMississippi  Valley  Transit  Company  turned 

♦Affirmed  without  opinion,  Hayes  v.  Alexander  et  ah  71  Ohio  States  534. 
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over  to  Walter  Alexander  for  the  purpose  of  being  pledged  as 
security  for  these  notes. 

The  petition  avers  that  these  notes  are  due  and  unpaid,  and 
that  the  bonds  are  pledged  for  the  security  of  the  same,  and  the 
plaintiff  asks  the  court  to  take  an  account  of  the  amount  due  the 
plaintiff  upon  these  notes  and  find  that  the  bonds  were  pledged 
in  payment  of  the  same,  and  order  said  bonds  to  be  sold  in  their 
entirety  and  that  the  plaintiff  be  paid  the  amount  so  found  due 
him  out  of  the  amount  realized  and  the  balance  turned  over  ac- 
cording to  the  rights  of  'the  other  parties  to  the  action. 

On  October  14th,  1901,  an  amendment  was  filed  to  the  peti- 
tion, in  which  it  is  averred  that  on  the  1st  day  of  February, 
1901,  the  defendant,  Walter  Alexander,  entered  into  a  contract 
in  writing  with  the  defendant,  the  Inter-Urban  Construction 
Company,  by  which  Alexander  undertook  and  agreed  to  con- 
tinue and  complete  the  construction  and  equipment  of  an  elec- 
tric railway  for  the  defendant,  the  ^lississippi  Valley  Transit 
Company,  from  a  point  in  or  near  the  city  of  East  St.  Louis  in 
the  state  of  Illinois,  to  and  through  the  city  of  Collinsville,  and 
thence  to  and  through  the  city  of  Edwardsville,  both  in  the 
state  of  Illinois.  And  by  further  averments  it  is  stated  that 
the  Inter-Urban  Construction  Company  was  to  pay  Walter  Alex- 
ander the  entire  cost  of  such  construction  and  equipment  and, 
in  addition  thereto,  a  further  sum  equal  to  15^  of  such  cost, 
which  sum  of  15%  upon  said  actual  cost  was  to  constitute  and  be 
the  compensation  of  said  Walter  Alexander  for  his  services  and 
work  in  che  premises.  That  to  enable  Alexander  to  procure  the 
money  and  means  with  which  to  carry  on  and  complete  said 
work  he  was  to  have  the  right  and  privilege  to  use  the  whole 
issue  of  tile  bonds  of  the  said  the  ^lississippi  Valley  Transit 
(>)mpany,  being  five  hundred  bonds  of  $1,000  each  and  now  in 
the  hands  of  the  Park  National  Bank,  being  the  same  bonds  in 
controversy  in  this  case,  and  to  pledge  the  same  in  their  en- 
tirety for  the  purpose  of  enabling  him  to  raise  the  money  and  to 
procure  the  labor  and  materials  with  which  to  carry  out  and 
complete  the  work  under  his  contract.  That  these  bonds  were 
secured  by  the  ^lississippi  Valley  Transit  Company  upon  all  it« 
rights,  privileges  and  franchises  and  properties  which  it  owned 
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at  the  time  of  the  execution  of  said  mortgage  or  which  should 
thereafter  be  acquired  by  it,  and  the  mortgage  was  recorded  and 
was  and  still  is  a  first  lien  upon  all  of  said  property  in  favor  of 
the  holders  of  said  bonds.  That  in  and  by  the  terms  of  the  con- 
tract the  whole  cost  of  the  work  so  undertaken  and  performed 
thereunder,  together  with  said  15^  thereof,  should  be  evidenced 
by  the  six-months  note  of  the  said  the  Inter-Urban  Construction 
Company,  payable  and  delivered  to  the  said  Walter  Alexander 
and  the  payment  thereof  should  be  secured  by  a  deposit  with 
the  pledge  of  all  of  said  bonds.  .  Thart  the  INIississippi  Valley 
Transit  Company  had  full  knowledge  of  the  contract  and  its 
contents  between  Alexander  and  the  Inter-Urban  Construction 
(Company,  and  consented  and  agreed  to  all  the  terms  and  con- 
ditions of  the  same.  That  at  the  time  of  the  execution  of  the 
contract  between  the  Inter-Urban  Construction  Company  and 
Walter  Alexander  and  as  a  part  of  the  same  transaction  and  to 
enable  the  said  the  Mississippi  Valley  Transit  Company  to  raise 
the  money  with  which  to  pay  for  the  construction  of  and  equip- 
ment of  its  railway,  the  Mississippi  Valley  Transit  Company 
(mtered  into  a  contract  in  writing  with  Woodruff  &  Williams, 
a  partnership  doing  business  in  Cleveland,  which  contract  wa.s 
also  dated  the  1st  day  of  February,  1901.  That,  by  the  terms 
of  this  contract  it  was  agreed  that  not  later  than  thirty  days  he- 
fore  the  maturity  of  the  note  which  was  to  be  given  by  the  Inter- 
Urban  Consti'uction  Company  to  Walter  Alexander  and  secured 
by  the  pledge  of  said  five  hundred  bonds  as  provided  in  said 
contract  first-named,  said  Woodruff  &  Williams  should  procure 
for  the  said  the  ^lississippi  Valley  Transit  Company  a  note 
and  loan  of  $800,000  due  in  six  months,  from  date,  bearing:  in- 
terest at  six  per  cent,  and  to  be  also  secured  by  a  pledge  of  all 
of  said  five  luuulred  bonds.  That  upon  the  consummation  of 
said  loan  the  said  Woodruff  &  Williams  should  receive  from 
the  said  the  ^lississippi  Valley  Transit  Company  $100,000  par 
value  of  the  paid-up  stock  of  the  said  the  Mississippi  Valley 
Transit  Company  and  $12,500  in  cash,  and  further,  that  said 
Woodruff  &  Williams  should  have,  for  fourteen  months  from  \\\o 
completion  of  said  railway,  an  option  to  purchase  all  of  .said 
five  hundred  bonds  at  the  rate  of  85  cents  on  the  dollar  of  their 
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face  value,  and  if  they  should  under  said  option  purchase  the 
same  at  that  rate,  they  should  have  the  further  sum  of  $12,500 
to  be  deducted  from  the  purchase  price  thereof.  That  if  the 
^lississippi  Valley  Transit  Company  should,  within  the  said 
14  months,  pay  to  the  said  WoodruiBf  &  Williams  the  sum  of 
$12,500,  the  said  Woodruff  &  Williams  should  thereupon  release 
and  cancel  said  option,  provided  that  at  the  time  of  such  pay- 
ment to  them  they  had  not  already  sold  or  contracted  to  sell 
said  bonds.  That  the  Inter-Urban  Construction  Company  as- 
sented and  agreed  to  all  the  terms,  conditions  and  stipulations 
of  the  contract  between  the  ^I'ississippi  Valley  Transit  Company 
and  Woodruff  &  Williams.  That  shortly  after  the  making  of 
these  contracts  Walter  Alexander  applied  to  plaintiff  to  have 
plaintiff  assist  him  in  raising  the  necessary  money  and  the  means 
with  which  to  carry  out  his  contract  with  the  Inter-Urban  Con- 
struction Company;  and  it  was  shortly  afterwards  mutually 
agreed  between  the  said  Walter  Alexander  and  this  plaintiff 
*that  this  plaintiff  would,  by  endorsing  the  notes  of  the  said 
Alexander  and  by  guaranteeing  the  full  performance  of  con- 
tracts by  said  Alexander  for  the  purchase  by  him  of  materials 
to  be  used  in  the  construction  and  equipment  of  said  railway 
and  by  procuring  others  to  so  endorse  and  guarantee  such  con- 
tracts and  payments  thereby  and,  in  that  manner,  to  assist  the 
said  Walter  Alexander  to  raise  the  money  and  procure  the  ma- 
terials to  carry  forward  the  work  and  construction  of  his  con- 
tract with  the  Inter-Urban  Construction  Company. 

It  was  further  agreed  between  Walter  Alexander  and  the 
plaintiff  that  for  such  risk  and  such  services  so  to  be  performed 
or  secured  to  be  performed  by  the  plaintiff,  the  said  Walter 
Alexander  would  pay  to  the  plaintiff  a  sura  equal  to  one-half  of 
the  15 9^  upon  the  cost  of  the  construction  of  said  railway,  which 
was  to  he  paid  to  said  Walter  Alexander  therefor;  and  it  was 
agreed  between  them  that  any  sum  thus  earned  or  becoming 
due  from  the  said  Walter  Alexander  and  all  sums  so  guaranteed 
by  this  plaintiff  should  be  secured  to  him  by  a  pledge  of  all  of 
said  bonds  of  the  ^lissississippi  Valley  Transit  Company  until 
said  sums  were  paid  and  until  plaintiff  should  be  fully  relieved 
from  all  liability  upon,  or  on  account  of,  said  guaranty;  and  it 
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was  also  fully  agreed  between  them  that  for  any  and  all  moneys 
actually  advanced  and  paid  by  plaintiff  to  or  on  account  of  the 
said  Walter  Alexander  for  said  work  or  to  be  used  in  carrying 
the  same  forward,  the  plaintiff  should  have  10^  on  all  such 
payments  or  advances  paid  by  him  and  that  the  same  should  alao 
be  secured  to  him  by  the  pledge  of  all  of  said  bonds  as  aforesaid. 
That  at  the  time  of  making  said  agreement  between  him  and 
Walter  Alexander,  the  ^lississippi  Valley  Transit  Company  and 
the  Intor-Urban  Company  had  knowledge  of  the  same  and  they 
consented  and  agreed  to  the  same.    That  at  the  time  of  making 
the  last  named  contract  between  plaintiff  and  Walter  Alexander 
and  as  a  part  of  the  same  transaction  and  as  a  further  induce- 
ment thereto,  the  said  Woodruff  &  Williams  also  entered  into  a 
contract  with  plaintiff  whereby  it  was  agreed  between  them  that 
plaintiff  would  assist  Woodruff  &  Williams  in  negotiating  and 
raising  the  loan  of  $300,000  and  Woodruff  &  Williams  agreed 
that  for  such  services  and  assistance  to  be  rendered  by  plaintiff,^ 
they  would  pay  to  him  a  sum  equal  to  one-half  of  the  amount 
that  should  be  paid  to  them  under  the  said  contract  between 
thorn  and  the  ^lississippi  Valley  Transit  Company,  less  $10,00(^ 
of  money  they  had  actually  expended  and,  to  secure  the  plaintiff 
for  the  amount  so  agreed  to  be  paid  to  him,  he  should  have  the 
five  hundred  bonds  pledged  to  him  therefor  the  same  as  they 
were  agreed  by  the  ^Mississippi  Valley  Transit  Company  to  be 
I)ledged  to  Woodruff  &  Williams  and  that  the  ^lississippi  Valley 
Transit  Comy)any  and  the  Inter-Urban  Construction  Company 
had  knowledge  of  this  contract  and  assented  to  the  same.    He 
says  that  he  went  forward  in  fulfillment  of  his  contract  with 
Alexander  and  endorsed  notes  for  him  to  the  amount  of  j^80,000 
to  enable  him  to  raise  money  for  said  work,  and  guaranteed  the 
performance  by  him  of  a  contract  by  him  to  purchase  rails  for 
said  railroad,  the  cost  of  which  rails  would  not  l)e   far  from 
$25,000  and  that  Alexander  expended  in  and  about  the  work  of 
carrying  out   his  contract   for  the  construction   of  said   road, 
about  the  sum  of  $100,000. 

It  then  avers  the  failure  of  the  Mississippi  Valley  Transit 
Company.  It  also  avers  that  neither  the  ^lississippi  Valley 
Transit  Company  nor  the  Inter-Urban  Construction  Company 
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had  paid  Alexander  for  said  work  or  for  any  part  thereof;  nor 
have  they  given  liiui  any  note  for  the  same.  The  petition  then 
sets  up  that  in  and  about  the  work  of  the  construction  of  said 
railroad  by  Alexander,  he  was  seriously  impedpd  and  embarrassed 
by  the  failure  of  the  IMississippi  Valley  Transit  Company  to 
secure  and  set  over  to  him  its  right-of-way  for  said  railroad  as 
it  had  agreed  to  do  and  that  it  never  did  procure  for  him  the 
right-of-way  to  connect  said  railroad  at  East  St.  Louis  with  the 
local  electric  railway  ^n  that  city,  as  it  had  agreed  to  do.  And 
he  avers  that  such  connections  were  necessary  to  complete  that 
part  of  the  road  from  East  St.  Louis  to  CoUinsville ;  and  he 
avers  that,  by  such  failure,  the  bonds  did  not  have  the  value 
ncr  the  financial  market  that  they  would  have  had  had  the  com- 
pany performed  its  duty  under  the  contract.  It  then  sets  up 
that  through  one,  11.  W.  Sebastian,  moneys  that  were  designed 
and  agreed  to  be  used  between  East  St.  Louis  and  CoUinsville, 
were  actually  expended  on  that  part  of  the  road  between  Col- 
linsville  and  Edwardsville,  which  also  tended  to  diminish  the 
value  of  the  bonds. 

It  avers  that  at  the  time  of  making  these  contracts  H.  W. 
Sebastian  was  the  vice-president  and  general  manager  of  the 
Inter-Urban  Construction  Company,  and  that,  on  February 
28th,  1901,  he  was  appointed  to  be  its  superintendent  of  con- 
struction of  said  road,  by  the  Mississippi  Valley  Transit  Com- 
pany and  that,  in  these  two  capacities,  he  had  the  management 
and  control  of  the  work,  and  that  he  assumed  to  and  did  act, 
during  all  the  time  that  the  said  Alexander  was  doing  work 
under  his  contract,  as  the  sole  and  exclusive  manager  of  all  mat- 
ters and  things  pertaining  to  the  work  thereunder,  for  both  of 
said  companies,  and  assumed  to  dictate  and  control  the  use  and 
expenditure  of  all  money  of  said  Alexander  in  and  about  the 
construction  and  equipment  of  said  road. 

Then  it  sets  up  a  failure,  on  the  part  of  both  of  said  com- 
panies, or  either,  to  obtain  the  franchise  to  property  which  it  had 
agreed  to  procure,  which  failure  on  their  part  greatly  delayed 
and  embarrassed  Alexander  in  carrying  out  the  contract. 

The  petition  further  says  that  the  Tnter-Urban  Construction 
Company  had  at  a  time  prior  to  the  Alexander  contract,  agreed 
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with  the  Mississippi  Valley  Transit  Company  to  build  said  road 
and  complete  the  same,  and  that  it  did  a  portion  of  the  work 
and  did  not  pay  for  the  labor  and  materials  it  had  bought  and 
used  in  carrying:  on  the  work,  and  that  persons  who  had  fur- 
nished work  and  material  under  said  contract  were  threatening 
to  file  mechanic  ^s  liens  upon  the  road  for  the  same  and  that  this 
hindered  and  delayed  Alexander  in  carrying  on  his  contract, 
and  diminished  the  value  of  the  bonds. 

The  petition  sets  up  that  the  Mississippi  Valley  Transit  Com- 
pany and  the  Inter-Urban  Construction  Company  and  the  de- 
fendants, E.  W.  Clark,  Sabin  W.  Colton,  Jr.,  Edward  W.  Clark, 
Jr.,  Clarence  AI.  (^lark,  C.  Howard  Clark,  Jr.,  J.  Milton  Colton 
and  Herbert  L.  Clark,  partners  doing  business  under  the  firm 
name  of  E.  W.  Clark  &  Company,  conspired  and  confederated  to- 
gether for  the  purpose  of  defeating  Alexander  in  the  carrying 
out  of  his  contract,  and  of  depriving  Woodruff  &  Williams  and 
the  plaintiff  of  all  benefits  and  compensation  to  which  they,  or 
any  of  them,  would  bo  entitled  upon  the  completion  of  said  road, 
and  that,  in  the  carrying  out  of  said  conspiracy,  under  mere 
pretense  the  contract  of  Alexander  was  forfeited  and  that  he 
was  excluded  from  the  completion  of  the  same,  and  that  thereby 
they  undertook  to  defraud  said  Alexander  and  the  plaintifl 
of  all  they  were  entitled  to  receive  under  said  contract;  and 
that,  in  furtherance  of  said  conspiracy,  they  undertook  to,  and 
did,  cancel  the  contract  which  Alexander  had  made  with  the 
Pennsylvania  Steel  Company,  a  corporation,  to  purchase  from  it 
700  tons  of  steel  rails  w^hich  the  plaintiff  had  guaranteed  to  the 
amount  of  $25,000  and  that  the  Alexander  contract  was  entirely 
canceled  as  a  part  of  the  said  conspiracy.  That  said  companies 
are  both  insolvent,  and  have  turned  over  all  their  business  mat- 
ters to  E.  W.  Clark  &  Company  in  furtherance  of  said  plan  and 
conspiracy.  That  the  companies  have  placed  it  entirely  be- 
yond their  power  to  now  entirely  fulfill  said  contract. 

It  says  that  if  said  contracts  had  not  been  so  illegally  termi- 
nated, he  would  have  realized  not  less  than  $50,000  for  his  serv- 
ices and  compensation  in  the  matter;  and  he  prays  for  an  ac- 
counting of  what  he  did  and  earned  under  said  Alexander  con- 
tract, and  what  he  did  have  a  right  to  receive  under  the  same 
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had  it  not  been  unlawfully  canceled,  and  that,  for  the  amount 
found  due  him,  he  may  have  a  lien  upon  said  bonds  and  that 
said  bonds  may  be  sold  by  the  Park  National  Bank,  as  trustee, 
for  the  payment  of  such  sum  and  for  the  full  amount  the  court 
shall  find  due  the  plaintiff,  and  he  asks  that  tlie  court  may  find 
that  the  Woodruff  &  Williams  contract  was  unlawfully  can- 
celed and  that  the  plaintiff  has  been  injured  and  damaged  and 
that  the  court  will  award  him  by  reason  of  his  equities  in  said 
contract,  the  amount  he  has  lost  thereby,  which  he  asks  the 
court  to  ascertain  and  determine,  and  asks  to  have  the  amount 
found  due  him  on  his  contract  paid  from  the  sale  of  the  bonds. 

Walter  Alexander  was  never  served  in  this  action. 

E.  W.  Clark  &  Company  answered,  without  denying  that  the 
Inter-Urban  Construction  Company  entered  into  the  contract 
with  Walter  Alexander,  and  that  the  Mississippi  Valley  Transit 
Company  entered  into  the  contract  with  Woodruff  &  Williams. 

They  deny  all  the  other  allegations  in  the  petition  set  out. 

The  Mississippi  Valley  Transit  Company  answered,  adopthig 
largely  the  averments  of  the  Inter-Urban  Construction  Com- 
panyt  so  that  the  defenses  of  the  two  companies  are  substantially 
the  same,  the  difference  in  their  pleadings  consisting  mainly  of 
the  cross-petition  of  the  Inter-Urban  Construction  Company. 

The  hiter-Urban  Consti-uction  Company,  in  its  defense,  says 
it  admits  that  it  is  a  corporation  duly  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Missouri.  It  admits  that  the 
said  Park  National  Bank  is  a  corporation  duly  organized  under 
the  laws  of  the  United  States;  that  it  has  an  office  in  Cleveland, 
Ohio.  Admits  that  Walter  Alexander  is  a  non-resident  of  the 
state  of  Ohio.  Admits  that  on  the  dates  mentioned  in  plaintiff's 
petition  as  dates  of  execution  and  delivery  of  the  notes  de- 
scribed in  the  plaintiff's  petition,  five  hundred  bonds  of  the  ^lis- 
sissippi  Valley  Transit  Company,  of  the  par  value  of  $1,000 
each,  mentioned  in  plaintiff's  petition,  were  in  the  custody  of 
the  defendant,  the  Park  National  Bank,  and  are  still  in  its  cus- 
tody, and  admits  that  it  has  an  interest  in  all  of  said  bonds 
mentioned  in  plaintiff's  petition.  And,  furthering  answering, 
denies  each  and  all  and  singular  the  statements  and  allegations 
set  forth  in  plaintiff's  petition. 
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For  its  second  defense,  it  first  sets  up  the  contract  that  it  made 
with  the  Mississippi  Valley  Transit  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Illinois,  by  which  it 
agreed  to  construct  and  equip  and  complete,  ready  for  opera- 
tion, for  the  said  Mississippi  Valley  Transit  Company,  an  elec- 
tric railway  commencing  at  a  point  in  East  St.  Louis  in  the  state 
of  Illinois  and  terminating  in  the  city  of  Edwardsville  in  the 
state  of  Illinois,  and  sets  out  the  substance  of  the  contract,  and 
says  that  before  work  was  commenced  under  said  contract,  there 
was  to  be  deposited  by  the  ^Mississippi  Valley  Transit  Company 
said  five  hundred  bonds  with  some  trust  company,  upon  gucli 
terms  and  conditions  as  might  thereafter  be  agreed  upon  by  the 
parties  and,  in  carrying  out  said  provision,  the  bonds  were  de- 
posited witii  the  American  Trust  Comi)any  of  Cleveland,  Ohio, 
and  that  the  bonds  are  the  same  as  those  referred  to  in  the  peti- 
tion. It  says  that  it  entered  upon  the  construction  of  said  rail- 
way and,  after  performing  a  part  of  the  work,  it  entered  into 
the  contract  with  Walter  Alexander,  and  the  substance  of  that 
contract  is  set  forth,  and  says  that  said  contract  required  the 
said  work  to  be  completed  not  later  than  June  1,  1901,  itnless 
prevented  by  certain  things  set  forth  in  the  contract. 

It  says  that  Alexander  had  no  authority  to  pledge  the  bonds, 
or  any  of  them,  for  any  other  purpose  or  purposes  whatevtT 
than  for  work  and  niaterial  in  the  construction  of  said  road, 
and  that  the  notes  held  by  the  plaintiff  and  set  up  in  the  original 
petition,  were  given  by  Alexander  to  the  plaintiff  or  to  W.  J. 
Hayes  &  Sons  for  commissions  due  them  from  Alexander  in  what 
they  did  in  and  about  furnishing  of  funds  to  said  Alexander 
and  becoming  security  for  him ;  and  it  avers  that  the  bonds  were 
not  issued  nor  pledged  under  the  contracts  set  forth,  for  any 
such  purpose,  and  that  they  could  not  lawfully  be  so  used  nor 
could  they  be  pledged  as  security  to  Hayes  for  the  guaranty  of 
the  contract  for  rails. 

It  sets  out  that  W.  J.  Hayes  &  Sons  countermanded  and  can- 
celed the  contract  for  the  rails  and  that  Alexander  acquiesced 
in  such  cancellation,  and  that  the  rails  were  never  made  or  de- 
livered, and  that  there  is  no  liability  on  the  part  of  any  <uie,  om 
,sucli  order:  and  that  there  is  nothing  due  Hayes  &  Sons  from 
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Alexander  nor  from  any  one  else  for  such  guaranty,  nor  are 
Hayes  &  Sons  liable  to  any  one  upon  said  contract  of  guaranty. 

For  a  third  defense,  it  sets  out  that  said  bonds  were  never  de- 
livered to  W.  J.  Hayes  &  Sons  as  security  for  any  claim  they 
hold  against  any  of  the  defendants,  and  that  it  never  agreed  to 
any  such  hypothecation. 

For  its  fourth  defense  and  cross-petition,  it  sets  out  that 
Woodruff  &  Williams  have  no  claim  or  interest  in  said  bonds 
or  any  of  them.  That  on  about  March  4,  1901,  Alexander  and 
Woodruff  &  Williams  made,  executed  and  delivered  to  the  firm 
of  W.  J.  Hayes  &  Sons  their  eight  certain  promissory  notes  for 
the  sum  of  $10,000  each,  bearing  date  March  4,  1901,  payable 
to  the  order  of  said  W.  J.  Hayes  &  Sons  four  months  after  date, 
at  the  Park  National  Bank  of  Cleveland,  Ohio;  that  each  of  said 
notes  contained  an  agreement  of  pledge  by  which  said  five  hun- 
dred bonds  were  to  stand  as  security  for  the  payment  of  said 
eight  notes,  and  that  the  Park  National  Bank  had  full  power 
and  authority  to  sell,  assign  and  deliver  the  whole  of  the  bonds 
or  any  part  thereof,  at  public  or  private  sale,  upon  non-payment 
of  any  of  said  notes  or  the  interest  thereon,  and,  after  deduct- 
ing legal  costs  and  expenses,  to  apply  the  residue  or  proceeds 
of  said  sale,  to  pay  pro  rata  holders  of  said  eight  notes;  that  to 
secure  those  eight  notes,  Alexander  deposited  with  W.  J.  Hayes 
&  Sons  the  five  hundred  bonds  before  referred  to.  That  upon 
March  4,  1901,  Hayes  &  Sons  endorsed  in  blank  each  and  all  of 
said  eight  notes  and  at  the  same  time  delivered  the  same  and  the 
bonds,  securing  the  same  to  the  Park  National  Bank.  And 
thereupon,  the  bank  discounted  the  notes,  or  procured  the  same 
to  be  discounted.  That  the  bank  had  full  knowledge  when  it 
received  tlie  bonds  of  all  the  conditions  under  which  the  bonds 
could  be  pledged,  and  had  full  knowledge  that  they  were 
pledged  for  the  payment  of  the  eight  notes. 

That  none  of  the  notes  were  paid  at  their  maturity  by  Alex- 
ander or  by  Woodruff  &  Williams  or  by  the  said  W.  J.  Hayes 
&  Sons.  That  they  were  held  by  innocent  and  bona  fide  holders 
for  value.  That  the  holders  of  the  same  were  about  to  proceed 
to  sell  the  bonds  in  order  to  satisfy  the  amount  due  them,  and 
that  thereupon  it  purchased  said  notes  from  the  holders  and 
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paid  therefor  the  sum  of  $80,186,67,  and  that  it  is  now  the  legal 
holder  and  owner  of  the  notes.  And  that  said  eight  notes  con- 
stitute the  only  sum  for  which  said  bonds  are  pledged,  and  that, 
as  such  owner  of  the  notes,  it  is  entitled  to  the  bonds,  and  that 
it  may  now  terminate  the  trust  of  the  bank  and  may  have  the 
full  enjoyment  of  the  bonds. 

It  further  sets  up  that  Alexander  has  wilfully  failed  to  com- 
ply  Avith  his  contract  entered  into  with  it,  and  that  it  was  com- 
pelled to,  and  has  entered  upon  the  work  of  constructing  and 
completing  said  railway ;  that  the  time  for  the  completion  of  the 
same  has  been  extended  by  the  IVllississippi  Valley  Transit  Com- 
pany, and  that  it  has  bound  itself  to  complete  said  road,  and 
that  it  is  necessary  that  it  should  have  the  five  hundred  bonds 
to  laise  money  to  carry  forward  the  work;  and  it' prays  for  the 
bonds. 

The  facts  sot  forth  are*  so  fully  shown  in  the  pleadings  that 
any  further  statement  of  the  same  will  not  at  this  time  be  neces- 
sary further  than  to  say  that  the  Mississippi  Valley  Transit 
(.^onipany  and  Inter-Urban  Construction  Company  are  composed 
largely  of  the  same  persons.  The  former  company  is  organized 
under  tiie  laws  of  the  state  of  Illinois,  and  the  latter  under  the 
laws  of  Missouri. 

The  first  contract  was  entered  into  on  August  22, 1900,  between 
the  construction  company,  as  I  shall  hereafter  denominate  the 
Inter-Urban  Construction  Company,  and  the  transit  company, 
as  I  shall  hereafter  denominate  the  Mississippi  Valley  Transit 
Company,  to  construct  the  road  referred  to  in  the  pleadings. 
It  is  not  necessary  to  state  in  detail  the  provisions  of  this  con- 
tract. It  was  for  a  consideration  of  $365,000,  and  that  was  the 
compensation  for  building  complete,  ready  for  operation,  the 
railroad  commencing  at  a  point  in  East  St.  Louis  to  Edwards- 
ville;  and,  upon  the  completion  of  the  railway  from  a  point 
where  said  railroad  connects  with  a  line  of  road  of  the  East  St. 
Louis  Electric  Railroad  to  the  northern  limits  of  CoUinsville 
and  along  the  route  of  survey  of  the  party  of  the  transit  com- 
pany, $168,000  in  cash  was  to  be  paid;  when  the  road  between 
CoUinsville  and  Edwardsville  was  completed,  $168,000  more 
was  to  be  paid. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       l9fi 
1915.]  Cuyahoga  County. 

This  contract  contemplated  and  provides  that  that  part  of  the 
road  between  East  St.  Louis  and  Collinsville  is  to  be  first  com- 
pleted. The  contract  provides  that  these  bonds  to  the  number 
of  500  of  $1,000  each,  were  to  be  deposited  by  the  transit  com- 
pany with  some  trust  company  in  the  United  States  with  such 
agreements  and  instructions  as  may  be  agreed  upon,  and  such 
agreements  and  instructions  should  become  a  part  of  the  con- 
tract. 

The  road  was  to  be  completed  by  January  1,  1901.  The  con- 
struction company  proceeded  with  the  work,  but  had  not  com- 
pleted any  part  of  the  road  by  the  time  limited  in  the  contract. 
There  was  no  clause  of  forfeiture  in  the  contract  if  the  same  was 
not  completed  by  the  designated  time;  and  no  cancellation  or 
forfeiture  of  the  contract  was  made ;  but  this  contract  was  there- 
after recognized  as  existing  and  continuing  when  on  February 
1st,  1901,  the  construction  company  entered  into  the  contract 
with  Alexander,  and  the  transit  company  with  Woodruff  &  Wil- 
liams, and  these  contracts  were  specifically  approved  by  each  of 
the  companies. 

On  February  1,  1901,  the  construction  company  entered  intx> 
the  contract  with  Walter  Alexander.  This  contract  makes  ref- 
erence to  the  contract  between  the  two  companies  in  such  man- 
ner that  the  company  making  the  contract  with  Alexander  and 
the  other  approving  the  same,  must  have  understood  that  the 
contract  between  them  was  still  in  force.  Alexander  agreed  in 
his  contract  to  take  up  the  work  of  construction  of  the  railway 
in  accordance  with  the  provision  of  the  contract  so  entered  into 
between  these  two  companies.     Alexander's  contract  provided: 

**Said  party  of  the  second  part  agrees  to  enter  upon  said 
v.ork  immediately  and  complete  the  construction  of  said  road  in 
accordance  with  said  contract  as  fast  as  work  can  be  prosecuted. 
All  the  work  of  construction  of  said  railway  is  to  be  completed 
not  later  than  June  1,  1901,  unless  prevented  by  strikes  or  ex- 
cessively bad  weather  and  unless  on  account  of  delays  caused  in 
the  change  of  said  machinery  and  over-head  construction,  and, 
should  any  delay  occur  on  said  account,  the  time  for  the  com- 
pletion of  said  work  shall  be  extended  not  less  than  a  period  of 
time  equal  to  the  delay  thus  caused.  In  the  event  of  a  change 
in  said  machinery  or  over-head  construction,  such  change  shall 
be  made  within  fifteen  days  from  February  8,  1901.*' 
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The  contract  provided  that  the  work  done  and  contracts  en- 
tered into  for  the  same  should  be  subject  to  the  approval  of  the 
engineer  and  superintendent  of  the  transit  company;  that  is 
the  contract  between  the  two  companies;  and,  under  the  Alex- 
ander contract,  it  was  to  be  in  accordance  with  the  contract  be- 
tween these  two  companies,  and  the  time  was  to  be  modified  as 
sot  forth  above. 

Alexander's  contract  provided  further  that  he  was  to  save 
the  transit  company  harmless  from  liens ;  that  he  was  to  pay  all 
bills  at  the  end  of  each  month.  But  the  contract  makes  no  pro- 
vision for  its  cancellation  in  case  Alexander  fails  to  comply  with 
these  provisions. 

Alexander  was  to  furnish  all  the  funds  and,  to  enable  him  so 
to  do  and  to  complete  the  work,  he  was  to  have  the  entire  issue 
of  the  five  hundred  bonds,  and  he  was  to  have  15%  on  the  cost 
of  the  road  as  his  compensation,  and,  when  the  work  was  com- 
pleted, the  company  was  to  give  him  a  note  due  in  six  months 
at  6%  interest  for  the  cost  of  construction,  plus  15%,  which 
note  was  to  be  secured  by  the  entire  issue  of  the  five  hundred 
bonds. 

Strictly  construing  this  contract,  it  would  seem  that  it  was 
not  intended  that  he  should  have  these  bonds  until  the  note 
just  referred  to  was  given  to  him.  Yet  the  companies  both  knew 
that  he  had  not  the  means  to  complete  the  road  and  that  lie 
could  not  procure  them  without  these  bonds  and  that  the  bonds 
would  be  of  but  little  benefit  to  him  unless  he  had  power  to 
pledge  the  same.    The  contract,  therefore,  provided : 

'*Said  bonds  are  to  be  pledged  as  security  for  funds  and  for 
labor  and  material  in  the  work  under  this  contract  to  the  said 
party  of  the  second  part  or  to  any  person  whom  he  may  desig- 
nate, until  said  road  is  completed  and  accepted  by  the  Missis- 
sippi Valley  Transit  Company,  at  which  time  the  note  of  the 
party  of  the  first  part  (Inter-Urban  Company)  to  the  party  of 
the  second  part  will  be  executed  and  delivered ;  the  amount  of 
said  note  to  be  the  cost  of  said  construction,  plus  15%  compensa- 
tion to  the  party  of  the  second  part  hereinbefore  mentioned.  In 
the  event  that  said  Alexander  shall  fail  to  pay  all  sums  con- 
tracted for  by  him  for  funds  to  pay  for  labor  and  material  for 
said   work,   the   Inter-Urban   Construction   Company   have  the 
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right  to  pay  such  sum  or  sums  and  redeem  said  bonds  from  any 
pledge  of  same  he  may  have  made  hereunder.'' 

And  the  contract  provided  that  the  bonds  could  only  be 
pledged  in  their  entirety. 

The  persons  who  became  interested  in  this  contract  in  the 
way  of  carrying  it  out,  or  by  being  parties  to  it,  were  Sebastian, 
who  was  then  the  vice-president  of  the  xjonstruction  company; 
W.  N.  Warnick,  a  vice-president  of  the  transit  company;  Alex- 
ander, and  "Williams  of  "Woodruff  &  Williams,  and  Harry  E. 
Hayes.  The  contract  was  modified  before  signed,  at  the  sug- 
gestion of  Hayes,  but  it  is  unnecessary  here  to  notice  the  changes 
that  were  made,  in  the  view  that  we  take  of  this  case ;  and,  after 
such  change  was  made,  the  contract  was  signed  and  was  there- 
after formally  approved  by  resolution  of  the  board  of  directors 
of  the  transit  company.  At  the  same  time,  February  2,  1901, 
the  transit  company  executed  and  delivered  to  Hayes  and  Alex- 
ander a  paper  as  follows : 

^*St.  Louis,  February  2,  1901. 
*'We  certify  and  guarantee  that  all  franchises  anl  rights-of- 
way  have  been  secured  from  East  St.  Louis,  Illinois,  to  Edwards- 
ville  by  way  of  CoUinsville,  except  the  following,  to  which  the 
company  has  not  yet  secured  the  right-of-way,"  and  the  li«Jt  at- 
tached includes  ^latthews'  property,  Wm.  Craig's  property  and 
Louis  Craig's  property,  but  does  not  include  the  Bowman  prop- 
erty. '*We  guarantee  said  rights-of-w^ay  w-ill  be  secured  at  once 
and  shall  not  cause  delay  in  the  construction  of  said  railway. 
Some  of  the  railway  crossings  have  not  been  entirely  secured, 
hut  are  in  the  condition  set  forth  in  the  opinion  of  W.  M.  War- 
nock  in  the  possession  of  Hayes  &  Company. 

'*  (Signed)   C.  F.  Blanche,  President, 

''J,  F.  Conrad,  Secretary/' 

At  the  same  time  that  the  contract  between  the  construction 
company  and  Alexander  was  signed,  the  transit  company  en- 
tered into  a  contract  with  Woodruff  &  Williams,  which  contract 
provides : 

**The  parties  of  the  second  part  (Woodruff  &  Williams) 
aorree  to  procure  a  loan  of  $300,000  for  the  party  of  the  first 
J 'art  by  a  date  not  later  than  30  days  prior  to  the  maturity  of  a 
certain  note  this  day  agreed  to  be  executed  by  the  Inter-Urban 
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Construction  Company  to  one  Walter  Alexander;  said  loan  to  be 
i:TOcured  upon  the  note  of- the  party  of  the  first  part  at  one  year, 
six  per  cent,  interest,  and  to  be  secured  by  the  entire  issue  of 
bonds  for  the  party  of  the  first  part.'* 

That  contract  provided  that  Woodruflf  &  Williams  were  to 
have  an  option  on  all  the  five  hundred  bonds,  at  the  rate  of 
eighty-five  cents  on  the  dollar,  for  a  period  of  fourteen  months 
from  the  completion  of  the  road. 

2d.  They  were  to  have  $100,000  of  the  stock  of  the  transit 
company. 

3d.     They  were  to  be  paid  $12,500  in  cash. 

4th.  If  Woodruflf  &  Williams  took  or  sold  the  bonds  at  85 
cents  on  the  dollar,  they  were  to  have  the  additional  sum  of 
$12,500  cash  to  be  deducted  from  the  price  of  said  bonds. 

5th.  If,  before  Woodruff  &  Williams  sold  the  bonds,  the 
Transit  Company  desired  to  do  so,  they  had  the  privilege  of 
cancelling  the  contract  upon  the  payment  to  Woodruflf  &  Wil- 
liams of  $37,500. 

That  contract  was  to  })e  null  and  void  if  Woodruflf  &  Williams 
failed  to  procure  the  loan  of  $300,000.  Upon  that  contract,  the 
construction  company  endorsed  this  language: 

''The  Inter-Urban  Construction  Company,  acting  by  the  au- 
thority of  its  board  of  directors,  hereby  gives  its  assent  to  the 
above  and  foregoing  agreement. 

*' (Signed)  Inter-Urban  Construction  Co. 
''By  H.  W.  Sebastian,  Vice-President ^ 
"Albert  G.  Blancke,  Secretary.'' 

About  this  time,  or  just  subsequent,  Sebastian  resigned  as 
vice-president  of  the  construction  company,  and  became  the  su- 
perintendent of  the  transit  company,  and,  thereafter,  acted  in 
behalf  of  both  companies  in  the  carrying  out  of  the  Alexander 
contract. 

Under  these  contracts  Williams  might  have  negotiated  the 
$300,000  loan  from  parties  entirely  outside  of  any  of  those  named 
in  this  action  and,  with  the  money  obtained  on  such  loan,  he 
could  have  pledged  the  five  hundred  bonds  and,  with  the  pro- 
coeds,  have  taken  up  the  eight  notes  on  which  the  bonds  were 
pledged  to  the  Cleveland  bank;  but,  instead  of  doing  this,  he 
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acted  in  conjunction  with  Alexander  and  took  part  with  Alex- 
ander in  the  negotiations  with  Hayes  with  sl  view  to  procuring 
the  funds  necessary  to  construct  the  road.  In  their  negotia- 
tions just  prior  to  the  pledging  of  the  bonds,  they  undertook  to 
follow  out  the  arrangement  of  the  two  companies,  as  expressed 
in  their  contracts,  to  first  construct  and  put  into  operation  that 
part  of  the  road  between  East  St.  Louis  and  CoUinsville,  and 
then  to  proceed  to  construct  the  road  between  CoUinsville  and 
Edwardsville.  The  purpose  of  this  arrangement  was  to  give 
the  bonds  more  value  and  a  more  ready  market,  as,  after  the 
completion  of  a  part  of  the  road  they  could  certainly  be  better 
used  to  obtain  the  money  for  the  other  part. 

The  money  necessary  to  complete  the  road  from  East  St. 
Louis  to  CoUinsville  was  estimated  by  all  the  parties  concerned, 
at  about  $66,000  or  $67,000.  A  part  of  the  work  on  this  division 
had  already  been  done  before  Alexander  undertook  the  work. 
Having  this  plan  agreed  upon  as  between  Williams,  Alexander 
and  iBayes,  it  was  arranged  that  they  would  proceed  to  obtain 
suiBcient  money  to  construct  the  first  division.  Thereupon  Wil- 
liams agreed  with  Hayes  that  if  he  would  endorse  the  notes  of 
Woodruff  &  Williams  and  Alexander  for  $80,000,  they  would 
pay  Hayes  5%  on  $80,000,  being  a  part  of  the  15%  going  to  Alex- 
ander upon  the  completion  of  hLs  contract.  That  proposition  or 
contract,  whichever  it  may  be,  is  found  in  a  letter  signed  by 
Woodruff  &  Williams  and  Walter  Alexander,  and  addressed  to 
W.  J.  Hayes  &  Sons,  bankers  in  the  city  of  Cleveland,  and  is  as 
follows : 

'^Gentlemen:  In  consideration  of  your  communication  of 
this  date,  relating  to  the  guaranty  for  the  sum  of  eighty  thou- 
sand ($80,000)  dollars  for  us  for  the  purpose  of  procuring 
funds  to  pay  for  labor  and  material  to  complete  the  line  of  the 
railroad  of  the  jNIississippi  Valley  Transit  Co.  between  East  St. 
liOuis  and  CoUinsville  in  the  state  of  Illinois,  and  in  considera- 
tion for  said  guaranty  to  be  hereafter  executed,  we  hereby  agree 
to  guaranty  to  your  firm  a  sum  equal  to  five  per  cent.  (5%)  of 
the  amount  so  to  be  guaranteed;  payment  to  be  made  pro  rata 
as  the  same  is  procured  on  said  guarantee. 

**Tn  witness  whereof  we  have  subscribed  our  names  this  the 
c^ay  and  year  first  above  written." 
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What  the  comuiunication  of  W.  J.  Hayes  &  Sons  was,  that 
called  forth  this  letter  or  proposition,  does  not  appear  in  the  evi- 
dence; and,  whether  this  was  in  answer  to  a  proposition,  or 
merely  a  proposition  in  answer  to  an  inquiry,  does  not  clearly 
appear.  The  parties,  however,  thereafter  treated  it  as  the  con- 
tract between  them  as  to  the  $80,000  borrowed  on  the  eight  m>tt^s 
of  $10,000  each  of  the  bank  and  for  which  the  bonds  were 
pledged  as  collateral. 

Williams  first  attempted  to  raise  the  money  himself  and  after 
being  unsuccessful,  Hayes  undertook  to  raise  the  money  and  it 
is  claimed  that  his  efforts  in  raising  the  money  was  something. 
outside  of  the  contract,  as  this  contract  or  arrangement  relate^l 
only  to  the  guaranty  of  the  paper  on  which  the  $80,000  should 
be  raised  and,  in  consideration  of  Hayes  undertaking  to  do  more 
than  this  arrangement  called  for,  another  paper  dated  the  same 
day,  February  19th,  was  executed,  which  communication  was  di- 
rected to  H.  E.  Hayes  individually,  and  that  communication 
reads  as  follows : 

*'Sir:  In  consideration  of  your  communication  of  this  date, 
relating  to  the  guaranty  for  the  sum  of  $80,000  for  us  for  the 
1  urpose  of  procuring  funds  to  pay  for  labor  and  material  to 
complete  the  line  of  railroad  of  the  ^lississippi  Valley  Transit 
Company  between  East  St.  Louis  and  CoUinsville  in  the  State 
of  Illinois,  and  in  consideration  of  said  guaranty  to  be  herein- 
r.fter  executed,  we  hereby  agree  to  pay  you  a  sum  equal  to  tw<» 
and  one-half  ])er  cent  {2\'UV(  )  of  the  amount  so  to  be  guaran- 
teed ;  payment  to  be  made  pro  rata  as  the  same  is  secured  on 
said  guaranty.  We  also  agree  to  pay  you  a  further  sum  of 
seven  and  one-half  per  cent.  (7i4%)on  all  sums  above  $80,00(» 
on  which  we  receive  loVr  provided  for  in  a  certain  contraet 
I'ctween  the  Tnter-Urban  Construction  Company  of  St.  Louis, 
^lissouri,  and  W^alter  Alexander,  bearing  date  of  Februarv  2. 
1901. 

**For  a  less  sum  than  15^/f  on  sums  over  $80,000  commission 
to  be  reduced  proportionately. 

**rn  witness  whereof  we  have  subscribed  our  names  this  day 
and  year  first  above  written." 

What  called  foi*  this  communication,  we  do  not  know.  It  may 
have  been  the  accepting  of  a  proposition  made  by  Harry  E. 
Hayes,  or  it  may  have  been  in  answer  to  an  inquiry  on  the  part 
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of  Harry  E.  Hays  as  to  what  Woodruff  &  Williams  and  Walter 
Alexander  would  do  if  Hayes  guaranteed  more  than  the  $80,000. 

There  is  no  evidence  in  the  ease  that  Hayes  accepted  this 
proposition,  or  ever  assented  to  the  same,  except  as  he  did  go 
forward  and  furnish  the  $80,000  and  heyond  that  he  did  guar- 
anty the  payment  of  $25,000  for  the  steel  rails.  But  we  find 
nothing  in  this  to  warrant  us  in  saying  that  this  proposition 
was  made,  or  that  it  was  an  acceptance  of  a  proposition  made 
by  Harry  E.  Hayes  for  a  consideration  to  be  paid  to  Hayes  for 
himself  procuring  money.  On  the  contrary,  the  terms  are  plain 
that  it  was  simply  for  a  guaranty. 

At  the  same  time,  though  dated  February  20,  1901,  Woodruff 
&  Williams  sent  to  H.  E.  Hayes  the  following  communication: 

^*Dear  Sir:  In  consideration  of  your  co-operation  with  us  in 
the  matter  of  placing  a  loan  of  $300,000  on  the  bonds  of  the 
^lississippi  Valley  Transit  Company,  as  provided  in  a  certain 
(ontract  In^tw^eji  Woodruff  &  Williams  and  tlie  Mississippi 
Valley  Transit  Company,  dated  February  1st,  1901,  a  copy  of 
which  contract  is  hereto  attached,  we  propose  as  follows: 

'* After  deducting  the  sum  of  $10,000  to  re-imburse  us  for 
previous  expenditures  in  connection  with  the  transactions  with 
tlie  Mississippi  Valley  Transit  Company  w^hich  have  culminated 
in  the  contract  above-mentioned,  we  will  share  equally  in  the 
net  commission  providing  for  compensation  for  placing  of  said 
loan  of  $300,000  and  share  etiually  in  the  net  profits  that  may 
accrue  from  the  sale  of  the  bonds  described  in  said  contract." 

It  does"  not  appear  from  the  evidence  whether  this  was  a  mere 
proposition  on  the  part  of  Woodruff  &  Williams  to  II.  E.  Hayes, 
or  whether  it  was  an  acceptance  of  a  proposition  made  by  Hayes 
to  them,  nor  does  it  appear,  if  it  was  a  proposition,  that  it  was 
ever  accepted  and  acted  upon  by  II.  E.  Hayes.  There  is  no  evi- 
dence that  Hayes  over  did  anything  in  the  matter  of  placing  a 
loan  of  $800,000  on  these  bonds  or  ever  agreed  to  do  anything 
excei)t  that  Williams  was  operating  in  conjunction  wnth  Alex- 
ander to  aid  Alexander  in  raising  the  money  for  the  construc- 
tion of  the  road,  and  did,  while  so  operating,  aid  in  securing  for 
Alexander  the  $80,000  referred  to.  The  evidence  does  not  show 
tliat  the  $80,000  was  ever  to  be.  or  w;}s  considered,  a  part  of  this 
$300,000  to  be  raised  by  Woodruff  &  Williams  only  as  they  co- 
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operated  with  Alexander  in  raising  the  $80,000  and,  as  the  evi- 
dence reveals  Woodruff  &  Williams  were,  on  terms  agreed  upon 
between  them  and  Alexander,  undertaking  to  help  Alexander  to 
raise  the  money  necessary  for  the  construction  of  the  road,  and 
joined  him  in  these  communications  pertaining  to  the  $80,0(KI 
and  additional  money  to  be  raised  in  his  communication  to 
Hayes.  But  this  does  not  establish  conclusively  in  this  case  that 
the  $80,000  was  to  be  regarded  as  a  part  of  the  $300,000.  $68,- 
000  might  have  been  raised  under  the  Alexander  contract  and 
enough  more  raised  to  complete  the  road  by  the  benefit  of  the 
Hayes'  guaranty ;  and  yet,  after  that  was  done.  Woodruff  &  Wil- 
liams, through  the  aid  of  Hayes,  might  have  raised  the  $300,000 
and  with  it  taken  up  all  the  money  raised  for  the  construction 
of  the  road  and  pledged  the  bonds  for  the  same. 

The  $80,000  was  raised  in  the  same  manner  as  set  forth  in 
the  pleadings  in  the  case,  and  the  500  bonds  of  the  Transit  Com- 
pany pledged  as  collateral. 

Hayes,  in  procuring  the  $80,000,  did  more  than  simply  to 
guarantee  the  paper.  He  saw  the  Park  National  Bank  and 
helped  to  negotiate  the  loan. 

The  plan  arranged  between  these  three  parties  was  to  use  this 
money,  or  so  much  of  it  as  was  realized  over  and  above  commis- 
sions to  the  Bank  as  Trustee,  and  to  Hayes,  upon  the  first  divi- 
sion of  the  road.  And  there  was  realized  out  of  the  $80,(Wi 
approximately  $71,000,  which  was  in  excess  of  the  amount  esti- 
mated necessary  to  complete  the  first  division. 

]\Iarch  4th,  1901,  Sebastian,  who  was  acting  as  we  find,  for  the 
construction  company  and  the  transit  company,  appeared  in 
Cleveland  with  the  bonds  which  he  was  to  either  pledge  for  the 
money  raised  or  to  turn  over  to  Alexander  and  have  Alexander 
pledge  the  same ;  and  Sebastian  delivered  to  Hayes  these  500 
bonds  and  took  from  Hayes  a  receipt  which  had  been  prepared 
by  the  president  of  the  Construction  Company  prior  to  Sebas- 
tian's departure  from  St.  Louis  for  Cleveland.  IMuch  stress  is 
laid  upon  this  receipt  but  the  point  raised  as  to  the  same  is  a 
matter  of  no  concern  in  the  consideration  we  give  this  case. 

It  is  claimed,  however,  that  H^yes  by  signing  the  receipt,  con- 
sented that  all  the  money  raised  on  the  pledge  of  the  bonds  as 
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collateral,  should  be  used  iu  the  payment  of  labor  and  for  ma- 
terials, and  that  no  part  of  it  could  be  used  for  the  payment  of 
commissions  either  to  Alexander,  Williams  or  Hayes.  But  as  to 
the  commissions  that  were  taken  out  of  this  $80,000  we  have  noth- 
ing to  do,  in  the  view  we  take  of  this  case — of  which  I  shall  speak 
more  at  length  hereafter. 

ITpon  this  receipt  being  signed,  the  bonds  were  turned  over 
to  Hayes  and  Williams  and  they  carried  them  to  the  Park  Na- 
tional Bank  and  it  received  then  under  the  trust  agreement  at- 
tached to  the  eight  notes  for  $10,000  each,  and  thereupon  opened 
an  account  in  the  name  of  Walter  Alexander,  trustee,  crediting 
him  with  the  proceeds  of  the  discounts  of  the  notes,  $80,000  less 
7  per  cent,  interest  and  $1,000  boJius — this  bonus  going  to  the 
bank  for  acting  as  trustee  in  making  the  loan  and  holding  the 
bonds — making  the  net  credit  then  entered  to  Walter  Alexander's 
account  $77,070.67,  and  the  bank  gave  him  a  pass-book  in  which 
this  credit  was  entered,  and  thereupon  Hayes  and  Williams  re- 
turned to  where  they  had  left  Sebastian  and  told  him  what  had 
been  done  and  showed  him  the  credit  entered  in  the  bank  book. 
On  the  same  day  Walter  Alexander  drew  his  checks:  one  for  $4,- 
000,  being  d%  of  $80,000,  and  one  for  $2,000,  being  21/2%  on 
$80,000— making  a  total  of  lY^Vc  on  $80,000,  to  the  credit  of 
Hayes,  and  these  checks  were  paid. 

And  it  was  there  arranged  and  agreed  that  checks  of  Walter 
Alexander  on  this  fund  should  be  drawn  by  him,  signed  *' Wal- 
ter Alexander,  Trustee,"  counter-signed  by  W.  J.  Hayes  &  Sons 
and  Sherwin,  in  order  that  the  purpose  for  which  the  fund  was 
to  be  devoted,  to-wit,  the  construction  of  the  line  between  East 
St.  Louis  and  Collinsville,  should  be  carried  out  and  that  no  part 
of  the  pledge  should  be  otherwise  used. 

This  arrangement  was  made  between  Hayes,  Williams  and 
Alexander.  It  does  not  appear  from  the  evidence  that  Sebas- 
tion,  when  he  was  in  Cleveland  on  jVIarch  4th,  knew  of  this  ar- 
rangement. As  he  was  told  all  else  that  was  done  on  that  occa- 
sion, it  is  most  likely  that  this  arrangement  was  then  communi- 
cated to  him.  The  Park  »tional  Bank  and  Hayes  would  hardly 
enter  into  an  arrangement  of  that  kind  unU^ss  it  was  agreeable 
to  the  companies  at  St.  louis,  which  were  i-rpresented  by  Sebas- 
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tian.  The  evidence,  we  think,  shows  that  this  arrangement  was, 
at  least  later,  communicated  to  and  acquiesced  in,  by  Sebastian 
as  well  as  other  oflfieers  of  both  companies,  and  that  the  proceeds 
of  the  $80,000  used  in  the  construction  of  the  road  was  used  with 
tlie  acijuiescence  of  the  companies  at  St.  Louis  in  the  arrange- 
ment made  that  the  money  should  be  used  on  the  first  divisiou. 
To  carry  out  this  arrangement,  certain  requisitions  were  to  be 
made,  all  of  which  were  thereafter  made  in  the  same  form,  which 
amounted  to  an  order  from  Walter  Alexander  to  the  Park  Na- 
tional Hank  and  W.  J.  Hayes  &  Sons  directing  them  to  pay  H.  W. 
Sebastian  a  certain  sum  of  money  named  to  be  used  to  pay  for 
labor  and  material  to  be  used  in  the  completion  of  that  section 
of  the  electric  road  of  the  transit  company  between  East  St.  IjOXxU 
and  Collinsville  in  the  state  of  Illinois,  and  not  otherwise. 

These  orders  or  requisitions  were  signed  by  Alexander,  and 
counter-signed  by  Williams,  and  upon  the  one  in  evidence — and 
the  evidence  shows  they  are  all  alike — II.  W.  Sebastian  endorsed 
the  following: 

**This  certifies  that  the  sum  of  $10,000  mentioned  in  the  above 
recjuisitions  will  b(»  used  to  pay  for  labor  and  material  in  the 
( onipletion  of  that  section  of  the  electric  road  of  the  Mississippi 
Valley  Transit  Company  between  East  St.  Louis  and  Collinsville, 
i\ud  not  otherwise/^ 

A  similar  reciuisitioii,  signed  by  Sebastian  and  Walter  Alex- 
ander, is  attached  to  a  certain  contract  for  purchasing  the  iron 
for  the  road  ])etweeii  East  St.  Louis  and  Collinsville.  And,  in 
our  judgment,  the  evidence  is  conclusive  that  these  companies 
both  knew  of  the  arrangement  to  have  the  money  raised  and  here 
in  Cleveland  applied  on  the  first  division  of  the  road,  and  that 
tlicy  had  fully  consented  that  the  same  be  thus  applied. 

Some  (|uestion  arose  as  to  where  the  $15,000  should  be  used, 
and  Hayes  communicated  with  Sebastian  and  insisted  that  it  be 
applied  on  the  first  division  and  Sebastian  acquiesced  in  the  re- 
quest of  ITayes,  evidently  recognizing  the  fact  that  that  arransre- 
ment  was  assented  to  by  his  companies.  During  the  time  that 
work  was  pi-ogrcssing  on  this  first  division,  on  the  29th  day  of 
April,  1901,  Hayes  wrote  to  Sebastian  that  he  and  Alexander 
might  proceed  to  make  a  contract  for  steel  and  other  materials  to 
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complete  the  road  to  Edvvardsville,  and  wrote  to  him  to  refer  the 
contract  to  him  of  *'to  us  for  guaranty  and  approval.'' 

Thereupon  Sebastian  and  Alexander  proceeded  to  contract  for 
700  tons  of  iron  with  the  Pennsylvania  Steel  Company,  w^hich 
contract  was  dated  May  11th,  1901,  and  it  provided  that  it  should 
be  guaranteed  by  Hayes  on  ]\5ay  20th  after  the  execution  by 
Alexander  of  the  notes  guaranteeing  Hayes  against  loss  to  the 
amount  of  the  contract  and  evidencing  his  commission. 

These  two  notes,  thus  issued  to  Hayes  at  the  time  of  the  mak- 
ing of  that  contract,  are  the  ones  set  up  in  the  original  petition. 

And  for  the  rest  of  the  material  needed  on  the  second  division 
of  the  road,  Sebastian,  at  least  in  part,  contracted  and  did  not 
ask  Il^iyes  to  guarantee  these  contracts  but  guaranteed  them 
himself,  and  he  says  that  he  did  not  deem  it  necessary  under  their 
arrangement  to  send  these  contracts  to  Hayes.  But,  upon  read- 
ino:  Sebastian's  evidence,  we  are  at  a  loss  to  know  why  he  shoidd 
take  upon  himself  financial  responsibilities  which  he  had  a  right 
to  have  assumed  by  Hayes.  However,  this  matter  is  not  very 
material  except  as  we  think  it  relates  to  what  took  pla(*o  there- 
after. 

To  pay  for  these  materials  contracted  for  and  which,  under 
the  arrangement  made,  should  have  been  sent  to  Hayes  for  his 
guaranty  but  which  were  guaranteed  by  Sebastian,  moneys  sent 
out  to  St.  Louis  to  be  used  for  the  payment  of  labor  and  matej-ial 
on  the  fii*st  division  were  by  Sebastian  applied  without  the  con- 
sent of  Alexander,  Hayes  or  Williams  to  the  payment  of  claims 
arising  entirely  upon  the  second  division.  And  here  much  of 
the  trouble  between  these  parties  commenced.  From  this  time 
forward  Sebastian  claimed  that  he  had  a  right  to  direct  the  use 
of  the  moneys  sent  there  out  of  the  $80,000,  to  any  part  of  the 
entire  road,  and  claimed  that  he  had  never  consented  to  any 
other  arrangement. 

This  grew  out  of  circumstances  which,  it  seems  to  us,  made  it 
almost  imperative  upon  Mr.  Sebastian  that  he  should  change  his 
base  somewhat  in  regard  to  this  matter.  The  company  was 
about  to  lose  certain  franchises  on  that  part  of  the  road  between 
CoUinsville  and  Edwardsville.  Evidently,  having  no  money 
of  its  own  with  which  to  secure  these  franchises,  it  used  the  money 
sent  there  from  Cleveland  under  this  arrangement  between  Alex- 
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ander,  Williams  and  Hayes  and  acquiesced  in  by  Sebastian,  if 
not  agreed  to.  This,  under  the  arrangement,  the  St.  Louis  com- 
panics  had  no  right  to  do.  It  was  at  least  an  act  of  bad  faith 
of  such  a  nature  that  their  previous  conduct  would  have  estopped 
them  from  doing  it ;  and  we  feel  warranted  in  saying  that,  under 
all  the  circumstances,  it  was  a  violation  of  what  would  amount  to 
an  implied  contract  obligation. 

Immediately  following  this  transaction,  Sebastian  conuneneed 
to  find  fault  with  Alexander ;  that  he  was  not  meeting  his  obliga- 
tions as  he  was  obliged  to  do  under  his  contract,  and  that  cer- 
tain liens  were  about  to  be  filed  upon  the  road  and  that  he  was 
violating  hLs  contract  in  not  having  the  road  completed  and  that 
he  was  not  furnishing  money.  Thereupon  he  called  together  his 
company  and  had  Alexander's  contract  forfeited,  and  this,  too, 
while  a  portion  of  the  right-of-way  between  East  St.  Louis  and 
CoUinsville  had  not  yet  been  procured  by  the  transit  company. 
He  called  for  Alexander  to  produce  some  $7,000  and,  because  it 
was  not  produced  on  exceedingly  short  notice,  this  action  was 
taken  of  forfeiting  his  contract. 

Just  prior  to  this  forfeiture  of  Alexander's  contract,  the  oflB- 
cers  of  the  transit  company  were  approached  by  parties  who  de- 
sircHl  to  buy  the  entire  right  and  interest  of  the  transit  company 
in  the  road ;  and  this  matter  was  being  somewhat  considered  at 
this  very  time,  if  not  by  the  company  itself,  yet  by  certain  indi- 
viduals who  were  anxious  to  bring  about  a  transfer  of  the  road 
to  another  company,  and  we  have  no  doubt  from  this  entire  evi- 
dence, that  this  was  the  beginning  or,  perhaps,  the  second  step 
in  the  action  of  Sebastian  in  undertaking  to  transfer  the  funds 
intended  for  the  first  division  to  secure  franchises  on  the  second 
division ;  and  this  was  followed  up  by  the  cancellation  of  the  con- 
tract, no  doubt,  in  view  of  accomplishing  a  transfer  of  the  road. 

We  believe  from  the  evidence,  and  so  find,  that  Alexander  was 
hindered  and  delayed  in  the  carryi^ng  out  of  his  contract  by  the 
failure  of  the  company  to  obtain  franchises  and  right-of-way 
over  certain  parts  of  the  road  in  and  near  East  St.  Louis.  Had 
these  been  obtained,  as  contemplated  by  the  contract  with  Alex- 
ander and  rs  Alexander  was  led  to  believe  they  would  have  been 
obtained,  then  it  would  have  been  much  easier  to  obtain  loans 
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One  uncertainty  in  regard  to  the  investment  of  funds  in  the  road 
would  have  been  done  away  with;  and,  if  the  right-of-way  had 
been  obtained,  unquestionably  Alexander  would  have  had  his 
road  in  operation  between  East  St.  Louis  and  Collinsville  sub- 
stantially as  contemplated  by  the  contract. 

But  a  determination  of  the  legal  rights  of  Hayes  in  this  action 
centers  within  a  very  few  of  the  facts  that  we  find  to  exist  in 
this  case,  although  they  all  bear  somewhat  upon  the  arrangement 
he  had.  His  rights  are  to  be  determined  by  considering  what 
arrangements  and  contracts  were  entered  into  between  him  and 
Woodruff  &  Williams  and  Walter  Alexander.  As  has  already 
been  said,  the  communication  of  Woodruff  &  Williams  and  Wal- 
ter Alexander  on  February  19,  1901,  to  W.  J.  Hayes  &  Sons,  and 
also  the  one  of  the  same  date  to  H.  E.  Hayes,  form  the  basis  of 
any  claim  that  the  plaintiff  has  in  this  case.  As  has  already  been 
said  herein,  the  court  is  unable  to  say  whether  these  propositions 
form  the  basis  of  a  contract  or  not ;  the  second  and  third,  in  the 
order  in  which  they  have  been  taken,  may  amount  to  nothing 
more  than  propositions  never  accepted  by  Hayes.  It  nowhere 
appears  in  this  case  that  they  do  amount  to  contracts.  And,  un- 
der such  state  of  facts,  we  are  inclined  to  take  no  stronger 
ground  upon  these  communications  than  is  taken  by  the  counsel 
for  plaintiff.     Counsel  say : 

**  Properly  construed,  these  contracts  obligated  Hayes  to  guar- 
antee $80,000  and  aid  Woodruff  &  Williams  in  procuring  that 
sum.  That  the  contracts  did  not  obligate  Hayes  to  furnish  all 
the  money  necessary  to  complete  the  entire  road,  notwithstand- 
ing which  we  contend  that  Hayes  was  in  position,  actually  stood 
ready,  and  was  able  and  willing  to  procure  the  necessary  funds 
to  complete  the  road  in  its  entirety  along  the  lines  and  on  the 
plan  w^hich  all  the  parties  at  all  time  had  in  contemplation." 

It  is  a  little  indefinite  just  what  counsel  means  by  saying  that 
* '  Hayes  was  not  obligated  to  furnish  all  the  money  necessary  to 
complete  the  entire  road."  I  suppose  that  claim  is  based  upon 
the  second  communication,  of  February  19th,  wherein  it  is  said : 
**0n  all  sums  above  $80,000  on  which  we  receive  15  per  cent.," 
etc.,  contemplating  that  he  might  furnish  any  amount  above  the 
$80,000  as  may  be  claimed,  or  that  he  might  guarantee,  whatever 
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amount  it  might  be,  whether  the  whole  or  a  part  of  the  amount 
needed  to  complete  the  road,  he  should  receive  the  commissions 
of  one-half  of  the  15  per  cent,  on  the  amount  guaranteed. 

In  another  place  in  the  brief  of  counsel  for  plaintiff  it  is  said. 

* '  The  two  contracts  of  February  19th  and  the  one  of  February 
20th  with  W.  J.  Hayes  &  Sons  and  Harry  E.  Hayes,  construed  to- 
gether, as  we  have  indicated  in  the  foregoing  statement,  obligated 
llayes  simply  to  guarantee  $80,000.  This  was  his  entire  obliga- 
tion and,  having  performed  this  obligation,  he  thereby  became 
entitled  to  TV-iVc  of  any  compensation  or  damages  that  Alexander 
would  be  entitled  to  receive,  one-half  of  whatever  Woodruff  k 
Williams  were  entitled  to  receive  after  deducting  $10,000.  The 
agreement  by  Hayes  to  guarantee  the  $80,000  which  he  subse- 
((uently  did,  furnished  the  consideration  for  all  that  was  pro- 
vided in  the  contract  for  him  to  receive.  The  contract  provided 
that  for  this  guarantee,  he  was  to  receive  7Vij%  on  the  $80,000, 
and  also  7\\>%  on  all  sums  above  $80,000.  And  it  is  quite  un- 
necessary that  he  should  have  parted  with  any  other  considera- 
tion than  the  guarantee' of  the  $80,000  in  order  to  be  entitled  t(i 
receive  therefor,  to-wit,  two  things:  1st.  7y2Vc  on  $80,000,  and, 
2d.  l\[iVr  on  all  sums  above  $80,000  going  to  Alexander.  The 
only  consideration  for  guaranteeing  the  $80,000,  which  he  did, 
was  sufficient  consideration  to  support  the  entire  contract." 

We  can  not  agree  with  this  claim.  If  it  is  true  that  Hayes 
had  no  obligation  except  to  guarantee  the  $80,000,  then  by  con- 
tract relation  made  by  these  communications,  he  had  no  other 
obligation.  And  it  is  not  claimed  that  there  is  any  other  con- 
tract or  any  other  arrangement. 

If  he  had  refused  to  furnish  or  guarantee  after  the  $80,000. 
none  of  the  parties  in  this  action  could  have  had  any  claim 
against  him  for  breach  of  contract.  If  Alexander  and  Williams 
had  gone  to  other  parties  and  raised  the  money  necessary  to  com- 
plete the  road,  above  $80,000,  and  he  had  got  his  commissions 
as  he  did  on  the  $80,000,  he  would  have  had  no  claim  against 
them  for  any  breach  of  contract.  Tf  there  was  no  contract  be- 
yond the  $80,000,  then  merely  guaranteeing  the  steel  contract 
would  not  be  under  the  contracts  in  contemplation,  and  if  that 
was  an  acceptance  on  behalf  of  Hayes  of  the  proposition  of 
Alexander  and  the  proposition  of  Woodruff  &  Williams  to  fi- 
nish money  beyond  the  $80,000,  it  could  not  be  construed  into  an 
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acceptance  of  any  amount  beyond  the  steel  contract,  and  this 
seems  to  be  the  construction  put  upon  the  contract  by  the  attor- 
neys of  plaintiff,  for  they  say  that  these  communications  place 
no  obligations  upon  Hayes  beyond  the  $80,000 ;  that  he  was  un- 
der no  obligations  to  contribute  the  entire  sum,  even  if  he  con- 
tributed $5,000  or  any  other  partial  amount.  We  agree  with 
this  claim.  And  hence  if  he  did  guarantee  the  steel  contract,  he 
was  obligated  no  further  than  that.  Being  obligated  no  further, 
he  could  get  no  commissions  beyond  that  from  Alexander  and 
Williams.  Not  being  entitled  to  any  commissions  beyond  that 
from  Alexander  and  Williams,  he  would  not  be  entitled  to  re- 
cover from  the  defendants  in  this  action.  But  as  to  the  steel 
contract,  that  was  canceled  with  his  approval.  His  approval 
would  be  a  waiver  of  any  commissions  he  was  entitled  to.  He 
can  never  be  liable  upon  that  guaranty  to  any  one  and,  having 
allowed  it  to  be  canceled  with  his  consent,  he  has  waived  any 
commissions  that  he  would  be  entitled  to  on  Account  of  that 
guaranty. 

In  our  minds,  the  case  then  stands  this  way:  For  the  $80,- 
rOO  Hayes  got  his  commissions.  For  the  $25,000  steel  contract 
guaranteed  by  him,  he  is  entitled  to  no  commissions.  Further 
than  that,  he  has  never  accepted  any  contract;  simply  being 
ready  and  willing  to  accept,  we  think  would  not  entitle  him  to 
commissions  or  damages,  although  prevented  from  so  doing  by 
the  circumvention  of  the  St.  Louis  companies,  as  long  as  he  had 
not  indicated  to  either  Williams  or  Alexander  or  to  the  con- 
struction company  or  to  the  transit  company  his  readiness  and 
willingness  to  furnish  additional  moneys  for  the  completion  of 
this  road.  Had  he  communicated  to  Sebastian  at  the  time  he 
wrote  to  him  to  go  ahead  and  make  contract  for  the  second  divi- 
sion of  the  road,  that  he  was  now  under  an  arrangement  with 
Alexander  and  Williams  going  on  to  guarantee  all  contracts 
necessary  for  a  full  completion  of  the  road,  so  that  he  would 
have  known  when  he  forfeited  Alexander's  contract,  of  Hayes' 
full  connection  with  the  Alexander  contract,  then  the  proposi- 
tion quoted  from  the  brief  might  be  good  law.  But  Sebastian 
had  no  notice — could  have  had  none — of  Hayes'  intention  to 
guarantee  additional  amounts  beyond  what  he  had  guaranteed. 
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for  110  such  arrangement  existed.  He  had  never  accepted  these 
l)ropositions  of  February  19th  apd  20th  beyond  the  $80,000  and 
beyond  the  guaranteeing  of  the  steel  contract.  And  if  he  had 
any  intention  to  do  anything  more,  he  had  never  communicated 
it  to  any  one;  and,  as  to  any  additional  amount,  the  contracts 
could  never  take  effect  until  he  had  done  something  by  way  of 
complying  with  the  terms,  and  even  then  the  contract,  according 
to  his  ow^n  construction,  would  be  accepted  by  him  only  so  far 
as  what  he  then  did. 

It  is  the  opinion  of  the  court  that  the  plaintiff  had  no  contract 
arrangement  with  Alexander  and  Williams  that  would  place  the 
construction  company  and  the  transit  company  under  any  obli- 
gations to  consider  his  relation  to  the  road  in  cancelling  Alex- 
ander's contract. 

The  most  favorable  light  in  which  the  plaintiff  can  be  placed 
in  this  case,  in  our  judgment,  is,  that  he  has  no  claim  for  any 
commissions  on  the  $80,000.  lie  has  already  received  his  com- 
missions for  that  amount.  Hence  it  is  not  necessary  for  him  to 
retain  the  bonds  as  security  for  those  commissions. 

As  to  the  guaranty  he  made  for  the  steel  rails — ^he  has  no 
claim ;  he  assented  to  the  cancellation  of  that  contract ;  he  is  no 
longer  bound  by  the  same. 

As  to  any  further  commissions,  he  has  no  contract  relations 
for  any.  He  did  nothing  that  would  imply  an  obligation  to 
pay ;  and  hence  he  has  no  right  to  have  the  bonds  retained  in 
the  hands  of  the  bank,  as  he  has  no  claim  and  can  have  none  in 
this  ease  under  the  testimony  and  the  law,  which  will  entitle 
him  to  have  the  bank  hold  them  as  collateral  for  him. 

Wherefore  his  petition  is  dismissed  at  his  cost. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       216 
1915.]  Cuyahoga  County. 


WH£N  TRANSCRIPT  MUST  BE  FILED  ON  APPEAL  FROM 
PROBATE  COURT. 

Circuit  Court  of  Cuyahoga  County. 

Annie  J.  M.  Robinson,  Executrix  op  the  Estate  of  Wm. 
Robinson,  v.  Bertine  Robinson  Palmer. 

Decided,  June,  1902. 

Appeal  from  Probate  Court— Time  Within  Which  Transcript  Must  le 
Filed. 

Under  the  provisions  of  Section  6409,  Revised  Statutes,  where  an  ap- 
peal is  taken  from  the  decision  of  a  probate  judge,  the  transcript 
of  the  docket  or  journal  entries  and  of  the  order,  decree  or  decision 
appealed  from,  must  be  filed  with  the  clerk  of  the  common  pleas 
court  on  or  before  the  second  day  of  the  term  of  that  court  next 
after  the  undertaking  or  notice  of  appeal  Is  given,  and  not  of  the 
term  of  court  next  after  the  expiration  of  twenty  days  allowed 
for  perfecting  the  appeal. 

W,  C,  Rogers,  for  plaintiff  in  error. 
A.  W.  Mayers  and  B,  Pearce,  contra. 

Marvin,  J. ;  Caldwell,  J.,  and  Hale,  J.,  concur. 

This  is  a  proceeding  in  error  to  the  court  of  common  pleas  of 
this  county.  The  plaintiff  in  error,  as  executrix,  filed  her  final 
account  in  the  probate  court  of  this  county  on  the  15th  day  of 
October,  1901.  On  the  first  day  of  November  following,  the  de- 
fendant in  error,  who  was  interested  in  the  estate,  being  a 
daughter  of  the  testator,  filed  exceptions  to  such  account.  On 
the  21st  of  December  following  the  court  passed  upon  such  ex- 
ceptions, gave  notice  upon  the  account,  and  on  the  same  day 
the  executrix  gave  notice  of  appeal  to  the  court  of  common  pleas. 
On  the  28th  day  of  December,  1901,  said  executrix  filed  her  bond 
for  the  appeal.  The  transcript  from  the  probate  court  is  dated 
on  the  6^b  day  of  January,  1902,  and  was  filed  in  the  appellate 
court  on  the  10th  day  of  January,  1902. 

The  January  term  of  the  court  of  common  pleas  for  1902 
opened  on  the  6th  day  of  January,  1902.    It  will  be  observed  that 
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this  is  the  same  day  as  the  date  of  the  transcript  from  the  pro- 
bate court.  The  appeal  was  dismissed  by  the  court  of  common 
pleas  for  want  of  jurisdiction,  the  court  holding  that  the  tran- 
script from  the  probate  court  was  not  filed  within  the  time  pro- 
vided by  law.  This  proceeding  is  prosecuted  to  reverse  such 
order  of  dismissal. 

Section  6408  of  the  Revised  Statutes,  which  provides  for  ap- 
peals from  the  probate  court  to  the  court  of  common  pleas,  is 
as  follows: 

**The  person  desiring  to  take  an  appeal  *  *  *  shall, 
within  twenty  days  after  making  of  the  order,  decision,  or  de- 
cree from  which  he  desires  to  appeal,  give  written  undertaking," 
etc. 

Section  6409  provides  that: 

**The  probate  judge  shall,  upon  the  giving  of  the  undertaking, 
or  notice,  as  aforesaid,  make  out  an  authenticated  transcript  of 
the  docket  or  journal  entries,  and  of  the  order,  decision  or  decree 
appealed  from,  which  shall  be  filed  with  the  clerk  of  the  court 
of  common  pleas  on  or  before  the  second  day  of  the  term  of 
said  court  next  after  an  undertaking  or  notice  is  given." 

It  will  be  observed  in  this  case  that  the  transcript  was  not 
filed  until  the  5th  day  of  the  term  of  the  court  of  common  pleas 
beginning  next  after  the  giving  of  the  appeal  bond.  But  it 
is  said  on  the  part  of  the  plaintiff  in  error  that,  since  she  had, 
under  the  statute,  twenty  days  from  the  time  of  the  decision  of 
the  court  in  which  to  file  her  bond,  what  must  be  meant  by  the 
language  found  in  Section  6409,  '*on  or  before  the  second  day 
of  the  term  of  said  court,  next  after  an  undertaking  or  notice 
is  given,'*  is,  that  such  transcript  must  be  filed  on  or  before  the 
second  day  of  the  term  of  the  court  of  common  pleas  next  after 
the  expiration  of  the  twenty  days  allowed  for  the  giving  of  tlie 
bond  for  such  appeal. 

Plaintiff  in  error  urges  that  the  language  of  a  statute  does 
not  necessarily  control  its  construction,  but  that  the  real  inten- 
tion of  the  Legislature  must  be  arrived  at,  even  though  to  arrive 
i\t  such  intention  the  statute  be  not  literally  construed;  and 
numerous  authorities  are  cited  in  support  of  this  proposition,  and 
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such  is,  without  doubt,  the  law.  This  rule  is  well  expressed  by 
Blackstone  in  the  first  volume  of  his  Commentaries,  at  marginal 
page  59,  in  which  he  says : 

*'The  fairest  and  most  rational  method  to  interpret  the  will 
of  the  legislator  is  by  exploring  his  intentions  at  the  time  when 
the  law  was  made,  by  signs  the  most  natural  and  probable.  And 
these  signs  are  either  the  words,  the  context,  the  subject-matter, 
the  effect  and  consequence  of  the  spirit  and  reason  of  the  law. 

*  *  *  Words  are  generally  to  be  understood  to  be  in  their 
usual  and  most  known  signification;  not  so  much  regarding  the 
propriety  of  grammar,  as  their  general  and  popular  use.  *  *  * 
If  words  happen  to  be  still  dubious,  we  may  establish  their  mean- 
ing from  the  context,  with  which  it  may  be  of  singular  use  to 
compare  a  word  or  a  sentence  whenever  they  are  ambiguous, 
equivocal,  or  intricate.  *  *  *  As  to  the  subject-matter, 
words  are  always  to  be  understood  as  having  a  regard  thereto. 

•  •  *  As  to  the  effects  and  consequence,  the  rule  is,  that 
where  there  are  words  bearing  either  none,  or  a  very  absurd 
signification,  if  literally  understood,  we  must,  a  little,  deviate 
from  the  received  sense  of  them.  •  •  *  But,  lastly,  the 
most  universal  and  effectual  way  of  discovering  the  true  meaning 
of  a  law,  when  the  words  are  dubious,  is  by  considering  the  rea- 
son and  spirit  of  it,  or  the  cause  which  moved  the  Legislature 
to  enact  it." 

It  is  urged,  here,  that  to  give  the  words  of  the  statute  re- 
quiring the  transcript  to  be  filed  as  early  as  the  second  day  of 
the  next  term  of  the  court  of  common  pleas,  when  twenty  days 
are  allowed  for  the  giving  of  the  undertaking,  is  likely  to  result 
in  absurd  consequences. 

To  quote  from  the  brief  of  the  plaintiff  in  error : 

**  Certainly  it  would  seem  to  be  absurd  and  not  contemplated 
by  the  Legislature,  that  a  probate  court  may  make  a  decision 
on  a  Saturday  afternoon  and  because  the  party  is  prompt  in 
filing  a  bond  the  same  day  that  he  should  be  required  at  his  peril 
to  file  a  transcript  on  the  following  Tuesday  when  he  is  unable 
to  get  the  transcript  from  the  probate  court." 

And  in  support  of  this  claim  we  are  cited  to  the  case  of 
Lower  v.  Fischer,  19  C.  C,  627,  a  case  decided  by  this  court. 
There  the  statute  considered.  Section  6588,  Revised  Statutes, 
provides  in  express  terms,  that  in  an  appeal  from  a  judgment 
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of  a  justice  of  the  peace  to  the  court  of  common  pleas  the  ap- 
pellant may  have  thirty  days  from  the  rendition  of  the  judgment 
in  which  to  file  his  transcript  and  other  papers  with  the  clerk 
of  said  last  named  court;  and  it  further  provides  that  in  case 
the  appellant  shall  not  file  such  transcript  and  papers  within 
the  time  prescribed,  the  appellee  may,  at  the  term  of  said  court 
next  after  the  expiration  of  said  thirty  days,  file  a  transcript. 
Tt  will  be  seen  that  this  statute  is  wholly  different  from  the  one 
under  consideration  in  the  present  case  and,  in  our  judgment, 
the  case  last  cited  has  no  bearing  upon  the  case  at  bar. 

Our  attention  is  called  also  to  the  ease  entitled  In  re  Talon's 
Application,  25  W.  N.  C,  554.  This  was  decided  by  the  court 
of  Quarter  Sessions  of  Beaver  County,  Pennsylvania,  and  was 
upon  the  construction  of  a  statute  passed  on  the  lith  day  of 
February,  1889,  relating  to  the  election  of  constables.  The  lan- 
guage to  be  construed  reads : 

''That  the  qualified  voters  of  every  borough  and  township 
*  *  *  in  the  commonwealth  of  Pennsylvania,  shall  on  the 
third  Tuesday  of  February  next  *  •  *  vote  for  and  elect 
a  properly  qualified  person  for  constable  in  each  of  said  districts, 
who  shall  serve  three  years.*' 

From  the  report  of  the  case  it  appears  that  the  third  Tuesday 
of  February,  1889,  was  the  19th  day  of  February,  and  the  ques- 
tion was,  whether  an  election  for  constable,  under  this  statute, 
was  to  held  on  that  19th  day  of  February,  which  was  the  next 
third  Tuesday  of  February  after  the  passage  of  the  act.  The 
question  was,  then,  whether  under  the  act  an  election  for  con- 
stable was  to  be  held  on  the  third  Tuesday  of  the  next  Februarj- 
after  the  passage  of  the  act,  or  on  the  next  third  Tuesday  of 
February  after  the  passage  of  the  act.  The  court  held  that  the 
intention  of  the  Legislature  was  that  the  election  should  be  held 
on  the  third  Tuesday  of  the  next  February  after  the  passage  of 
the  act,  and  uses  this  language  in  the  opinion ; 

''With  all  deference  to  the  views  of  those  who  hold  different 
opinions,  I  think  that  the  natural  and  obvious  meaning  of  the 
words,  'third  Tuesday  of  February  next,'  is  the  same  as  that 
•.*onveyed  by  the  expression,  third  Tuesday  of  next  February, 
This  is  the  \iey  that  would  be  taken  by  almost  any  intelligent 
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layman  at  once  and  I  am  pursuaded  is  the  view  that  almost  any 
lawyer  would  adopt  if  he  confined  himself  to  the  plain  popular 
meaning  of  the  words  before  him.*' 

In  the  same  opinion  this  language  is  used : 

' '  Statutes  are  to  be  read  according  to  the  natural  and  obvious 
import  of  their  language.  If  the  courts  should  give  to  phrases 
new,  unusual  force  or  strained  interpretations;  if  they  could 
insert  a  word  here,  or  strike  out  a  word  there,  all  idea  of  con- 
forming to  the  legislative  intent  would  be  lost." 

In  City  of  Pittsburgh  v.  Kalchataler,  114  Pa.,  547,  quoted  in 
the  opinion  last  named,  this  language  is  used : 

''We  think  it  always  unsafe  to  depart  from  the  plain  and 
literal  meaning  of  the  words  contained  in  legislative  enactments, 
out  of  some  supposed  intent." 

The  case  of  State  v.  Sdsse,  72  Wis.,  3,  cited  in  the  brief  of 
counsel  for  plaintiff  in  error,  required  a  construction  of  Section 
4680,  Revised  Statutes,  of  the  state  of  Wisconsin.  In  that  case 
the  statute  was  so  worded  as  that  it  might,  without  doing  vio- 
lence to  the  language  used,  be  construed  in  two  different  ways, 
and  so  was  unlike  the  statute  being  considered  in  this  case.  In 
this  case  there  is  nothing  ambiguous  in  the  words  of  the  statute. 
The  provision  distinctly  is,  that  the  transcript  shall  be  filed  on 
or  before  the  second  day  of  the  term  of  said  court  next  after  an 
undertaking  or  notice  is  given. 

We  fail  to  see  that  literal  construction  of  these  words  can 
result  in  any  absurdity. 

Twenty  days  are  allowed  for  the  filing  of  the  bond  for  appeal. 
The  appellant  may  take  all  or  such  part  of  this  time  as  he  may 
desire  in  which  to  file  such  bond.  In  the  present  case  the  ap- 
pellant chose  to  file  the  bond  at  the  end  of  seven  days  from 
the  making  of  the  order  by  the  probate  court,  and  so  made  it 
necessary,  if  the  statute  was  to  be  complied  with,  to  file  the 
transcript  within  a  week  thereafter.  Had  she  chosen  to  do  so, 
she  might  have  waited  until  the  opening  of  the  January  term 
before  filing  her  bond  and  then  she  would  have  had  until  the 
second  day  of  the  next  term  after  that  in  which  to  file  her 
transcript. 
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To  make  this  section  mean  what  is  claimed  for  it  on  the  part 
of  the  plaintiff  in  error  would  require  the  introduction  of  words 
entirely  changing  the  plain  and  clear  language  of  the  statute 
as  it  is.  We  see  no  reason  for  making  such  change.  The  lan- 
guage of  the  statute  is  not  ambiguous.  We  find  nothing  in  the 
context,  the  subject-matter,  the  effects  and  consequence,  or  the 
reason  and  spirit,  of  the  statute,  to  require  a  construction  other 
than  such  as  is  in  accord  with  the  clear  and  plain  reading  of 
the  section,  and  we  affirm  the  judgment  of  the  court  of  common 
pleas.  Since  the  foregoing  opinion  was  prepared  we  find  the 
same  question  decided  the  ^me  way  by  the  circuit  court  of  the 
seventh  circuit;  opinion  by  Judge  Cook,  47  Bulletin,  389. 


AS  TO  AVOIDANCft  OF  JUDGMENT  FOR  LACK  OF  SERVICK 
or  SUMMONS. 

Circuit  Court  of  Cuyahoga  County. 

0.  C.  Lawrence  v.  Louis  Foyer  et  al. 

Decided.  March  23,  1901. 

Judgments — To  Set  Aside  Judgment  for  Want  of  Service  Evidence  Must 
be  Conclusive. 

Where  the  defendant  in  an  action  seeks  to  avoid  a  judgment  taken  be- 
fore a  justice  of  the  peace  against  him.  in  all  respects  regular  as 
shown  by  the  record,  for  the  reason  that  no  service  of  summons  was 
served  upon  him,  it  must  conclusively  appear  that  no  service  was 
made. 

Robert  A.  Castner,  for  plaintiff  in  error. 
W.  C.  Rogers,  contra. 

Hale,  J. ;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

This  case  comes  into  this  court  on  appeal.  Lawrence  prose- 
cuted his  action  in  the  court  of  common  pleas  to  obtain  the  can- 
cellation  of  a  judgment  rendered  against  him  in  favor  of  the 
defendant  before  a  justice  of  the  peace  on  the  alleged  ground 
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that  no  service  of  summons  was  served  upon  him  in  the  action  in 
the  justice's  court. 

The  constable  certified  in  his  return  on  the  summons  that  he 
served  the  same  by  leaving  a  copy  at  the  usual  place  of  residence 
of  the  defendant  named  in  the  summons. 

On  the  trial  the  plaintiff,  to  establish  his  contention,  called 
all  persons  residing  in  his  family  at  the  time  of  the  alleged 
service  of  summons,  and  each  testified  that  no  copy  of  a  sum- 
mons was  left  him  and  that  he  had  no  knowledge  that  any  such 
paper  was  left  at  the  house. 

The  defendant,  in  support  of  his  contention,  called  the  con- 
stable, who  testified  that  he  made  service  as  certified  in  the 
return,  specifying  the  person  with  whom  the  summons  was  left. 

A  similar  issue  was  determined  by  this  court  in  Schubert  v. 
Wrackel  at  a  former  term,  in  which  we  held  that  where  the  de- 
fendant in  an  action  seeks  to  avoid  a  judgment  taken  before  a 
justice  of  the  peace  against  him,  in  all  respects  regular  as  shown 
by  the  record,  for  the  reason  that  no  service  of  summons  was 
served  upon  him,  it  must  conclusively  appear  that  no  service 
was  made. 

The  evidence  in  that  case  was  in  all  respects  like  the  evidence 
produced  in  this  action.  We  there  held  that  the  evidence  offered 
was  not  sufficient  to  bring  the  case  within  the  rule  authorizing 
the  setting  aside  of  the  judgment.  That  case  was  reviewed  and 
affirmed  by  the  Supreme  Court. 

Following  that  case,  and,  under  the  evidence,  we  feel  com- 
pelled to  dismiss  the  plaintiff's  petition. 
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DEFECT  or  PARTIES  CAN  NOT  BE  DETERMINED  BY  EXAMMA- 
TION  or  BOND  ATTACHED  TO  PETITION. 

Circuit  Court  of  Cuyahoga  County. 

The  Fidelity  &  Deposit  Cc»ipany  v.  Wallace  I.  Knight, 

Trustee. 

Decided,  June  21.  1901. 

Pleading— Exhibits  Not  a  Part  of  Petition. 

Exhibits  attached  to  a  petition  are  not  a  part  thereof,  and  where  the 
petition  states  a  good  cause  of  action,  the  court  can  not,  upon  de- 
murrer, examine  a  bond  attached  as  an  exhibit,  to  determine 
whether  there  is  a  defect  of  parties  defendant 

C.  L.  Shaw,  for  plaintiff  in  error. 
Wm.  3/.  Kaynolds,  contra. 

Caldwell,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

The  petition  sots  out  that  the  plaintiff,  Wallace  I  Knight, 
trustee  for  the  benefit  of  the  creditors  of  James  M.  Erwin,  com- 
plains of  the  Fidelity  &  Deposit  Company  of  ^laryland,  and, 
after  making  allegations  as  to  its  being  a  corporation,  says  that 
the  plaintiff  is  the  duly  qualified  and  acting  trustee  for  the  bene- 
fit of  the  creditors  of  the  said  James  ^I.  Erwin ;  says  that  on  or 
about  ^\»y  25,  1807,  said  Erwin  filed  his  deed  of  assignment  in 
the  insolvency  court  to  one  James  K.  ^Meaher  for  the  use  and 
benefit  of  his  creditors  under  the  insolvency  laws  of  Ohio;  that 
^leaher  accepted  the  trust,  and  his  bond  was  required  in  the 
sum  of  $2,000,  with  the  defendant  company  as  surety,  and  that 
the  bond  was  approved ;  that  Meaher  entered  upon  the  discharge 
of  his  duties  as  such  assignee ;  that  on  or  about  the  29th  of  June. 
1898,  a  motion  to  remove  said  assignee  was  filed  by  one  of  the 
creditors,  and,  thereupon,  on  the  29th  day  of  July,  1898,  said 
.Mealier  filed  in  said  court  his  written  resignation  as  such  as- 
signee of  said  estate,  which  resignation  was  accepted  and  said 
Meaher  was  ordered  to  file  his  final  account  within  five  days,  and 
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said  final  account  was  not  filed,  and  this  plaintiff  was  appointed 
to  qualify  and  servo  as  trustee  for  the  creditors. 

When  the  final  account  was  filed,  exceptions  were  taken  to  it ; 
there  was  a  hearing  thereon,  and  the  court  allowed  the  excep- 
tions in  part  and  found  there  was  in  the  hands  of  said  jVCeaher 
as  such  assignee  the  sum  of  $331.05  belonging  to  the  estate  and 
he  was  ordered  to  turn  it  over  to  the  plaintiff,  and  ]\reaher  did 
not  turn  the  money  over,  nor  any  part  of  the  same,  nor  has  the 
defendant  accounted  for  the  same. 

Then  the  petition  goes  on  to  recite  that  the  bond  of  said 
James  K.  ^leaher,  a  copy  of  which  bond  is  attached  hereto  and 
marked  *' Exhibit  A/'  was  conditioned:  ''That  the  said  James 
K.  ^leaher  wall  faithfully  perform  all  the  duties  as  such  assignee 
according  to  law\ '  ^  That  he  did  not  pay  over  the  money,  to-wit, 
the  sum  of  $331.05  so  found  in  his  hands,  and  so  ordered  by  said 
court  to  be  paid  to  plaintiff. 

And  this  action  was  brought  to  recover  that  amount  of  money 
from  the  bondsmen. 

A  demurrer  was  filed  to  the  petition  and  overruled ;  that  was 
done  on  the  18th  day  of  April,  1901.  The  journal  entries  show 
that  on  ^lay  6,  1901,  the  case  was  presented  to  the  court,  and 
this  was  the  action  of  the  court : 

**The  plaintiff  comes  and  the  defendant  is  in  default  of  an- 
swer, whereupon  with  the  assent  of  the  plaintiff,  the  court  takes 
the  account  and  finds  that  the  defendant  does  owe  the  plaintiff 
as  damages,  the  sum  of  $349.91.  Tt  is  therefore  considered  that 
said  plaintiff  recover  of  said  defendant  his  said  damages  and 
also  his  costs  of  this  suit.'* 

A  motion  was  made  by  the  defendant  to  set  aside  the  default 
but  that  motion  has  been  withdrawn,  and  the  case  stands  in  this 
court  on  petition  in  error  to  reverse  the  judgment  for  over- 
ruling the  demurrer.  * 

The  ground  on  which  it  is  claimed  the  court  erred  is  that  in 
looking  at  the  bond,  it  is  discovered  that  the  bond  is  the  joint 
bond  of  ^leaher  and  the  surety,  the  Fidelity  &  Deposit  Com- 
pany, and  that  ^leaher  not  being  made  a  party  to  the  action,  a 
demurrer  to  the  petition  on  that  ground  was  well  taken  and  the 
demurrer  should  have  been  sustained  instead  of  being  overruled. 
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It  has  been  decided  by  the  Supreme  Court  of  this  state  that, 
in  determining  the  sufficiency  of  a  petition,  either  as  to  parties 
or  as  to  matter  alleged,  it  is  not  proper  for  the  court  to  look  at 
an  exhibit  attached  to  the  petition.  Under  this  rule,  we  are  not 
])ermitted  to  look  to  the  bond  that  is  attached  to  the  petition,  to 
determine  the  sufficiency  of  the  petition  as  to  parties  or  as  to 
whether  it  constitutes  a  cause  of  action. 

This  being  true,  it  leads  us  to  the  conclusion  that  an  examina- 
tion of  the  petition  itself  does  not  reveal  a  defective  party  nor 
does  it. fail  to  state  a  cause  of  action. 

The  petition  in  error  in  this  court  is,  therefore  not  well  taken, 
and  the  judgment  of  the  court  below  is  affirmed. 
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BUGGY  STRUCK  BY  AUTOMOBIUt  AT  STREET  CROSSING. 

Court  of  Appeals  for  Licking  County. 

Robert  A.  White  et  al  v.  Brandt  G.  Smythe. 

Decided,  October  Term,  1915. 

yegligence — Charge  of  Coxvrt  with  Reference  to  View  of  Premises 
where  Accident  Occurred — ^Effect  of  Allegation  that  AutomoMle 
Was  Being  Operated  at  an  Unlawful  Rate  of  Speed. 

1.  It  is  error  to  charge  a  jury  that  what  they  saw  on  a  view  of  the 

premises  was  evidence  to  be  considered  in  reaching  a  verdict,  but 
in  the  present  case  the  verdict  is  sustained  by  sufficient  evidence 
without  regard  to  the  view  of  the  premises  and  the  charge  was, 
therefore,  not  prejudicial.  • 

2.  In  an  action  on  account  of  injuries  received  from  being  struck  by  an 

automobile,  it  is  error  to  charge  the  Jury  to  the  effect  that  if  the  ma- 
chine was  being  run  at  an  unlawful  rate  of  speed  at  the  time  of  the 
accident  the  defendant  was  guilty  of  negligence  per  se,  but  it  is  an 
error  which  does  not  necessitate  a  reversal  of  the  Judgment  where 
the  unlawful  rate  of  speed  was  alleged  in  the  petition  as  an  affirma- 
tive ground  of  relief. 

Fitzgibbon,  Montgomery  &  Black,  for  plaintiffs  in  error. 
Kibler  &  Kibler,  A.  A.  Stasel  and  L.  C.  Russell,  contra. 

Powell,  J. 

This  was  an  action  commenced  by  the  defendant  in  error  in 
the  court  of  common  pleas  to  recover  damages  alleged,  by  plaint- 
iff in  that  action,  now  defendant  in  error,  to  have  been  sus- 
tained by  him  on  account  of  personal  injuries  received  in  a 
collision  between  the  plaintiff,  riding  in  a  buggy,  and  an  auto- 
mobile which  was  operated  by  the  defendants. 

The  petition  charges  that  at  the  time  mentioned  therein  plaint- 
iff, with  two  companions,  was  riding  south  on  Sixth  street  in  the 
city  of  Newark;  that  as  he  was  about  to  cross  Wilson  street  in 
said  city,  a  street  running  at  right  angles  to  Sixth  street,  the 
vehicle  in  which  he  and  his  companions  were  riding  waa  sti*li(Jk 
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by  the  automobile,  or,  as  plaintiff  describes  it,  by  the  locomotive 
engine,  sometimes  called  an  automobile,  operated  by  the  defend- 
ants, who  were  going  west  upon  said  Wilson  street.  Plaintiff 
then  alleges  the  injury  sustained  by  him  and  prays  judgment 
against  the  defendants. 

A  number  of  acts  or  grounds  of  negligence  are  alleged  and 
set  out  in  the  petition  and  it  is  alleged,  among  the  general 
averments  of  the  petition,  that  the  defendants  were  driving  said 
locomotive  engine  at  a  furious  rate  of  speed,  contrary  to  law  and 
the  ordinances  of  said  city  of  Newark.    It  is  specified  among 
the  separate  and  specific  grounds  of  negligence  that  defendants 
were  operating  their  machine  at  a  rate  of  speed  largely  in  excess 
of  that  permitted  by  law  or  the  ordinances  of  the  city.    Numer- 
ous other  grounds  of  error  are  alleged,  but  this  particular 
ground  is  mentioned  because  of  its  connection  with  a  part  of  the 
charge  of  the  court.    An  answer  was  filed  setting  up  two  de- 
fenses, the  first  of  which  was  in  the  nature  of  a  general  denial 
of  all  the  material  averments  of  the  petition,  and  the  second 
charging  contributory  negligence  on  the  part  of  the  plaintiff. 
To  this  defense  a  reply  was  filed  denying  such  contributory  neg- 
ligence.   Trial  was  had  to  a  jury  and  a  verdict  was  returned  in 
the  sum  of  $1,352.50  in  favor  of  the  plaintiff.     A  motion  for 
new  trial  was  filed  by  the  defendants,  setting  out  several  grounds 
upon  which  new  trial  was  asked  and  the  same  was  overruled  by 
the  court  upon  condition  that  the  plaintiff  would  remit  all  of 
said  verdict  in  excess  of  one  thousand  dollars,  as  being  excessive, 
which  remittitur  was  entered  and  judgment  rendered  in  favor 
of  the  plaintiff  below  for  one  thousand  dollars. 

Error  is  prosecuted  by  the  plaintiff  in  error  in  this  court,  and 
it  is  especially  urged  on  behalf  of  plaintiff  in  error  that  there 
are  three  sufiicient  grounds  of  error  on  which  such  judgment 
should  be  reversed  and  a  new  trial  granted, 

1.  That  the  charge  of  the  court  relative  to  the  subject  of 
punitive  or  exemplary  damages  was  erroneous  and  ought  not 
to  have  been  given  in  the  circumstances  in  this  record  shown 
to  ezurt. 
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2.  That  the  court  erred  in  giving  the  requests  upon  this  sub- 
ject asked  for  by  the  defendant  in  error. 

3.  That  the  court  erred  in  charging  the  jury,  who  were  sent 
to  examine  the  grounds  where  the  accident  occurred,  that  they 
should  determine  from  what  they  saw  as  part  of  the  evidence  in 
the  case  whether  this  part  of  the  city  was  closely  built  up  or 
not,  in  order  to  determine  whether  or  not  the  defendants  were 
operating  their  machine  at  an  excessive  rate  of  speed  or  at  a 
rate  greater  than  that  permitted  by  law. 

Further,  it  is  contended  that  the  court  erred  in  its  charge 
as  to  the  rate  of  speed  and  in  saying  to  the  jury  that  if  they 
found  that  defendants  were  operating  their  automobile  at  a 
ratu  of  speed  in  excess  of  that  authorized  by  law  that  this  con- 
s^^ituted  negligeiice  per  se. 

Other  errors  are  assigned  in  the  petition  in  error  and  were 
not  waived  at  the  hearing,  but  the  court  is  of  the  opinion  that 
there  are  no  other  errors  apparent  in  this  record  that  would  jus- 
tify a  reveral  of  the  judgment  below. 

Generally  speaking,  it  has  been  held  in  Ohio  that  the  view 
which  a  jury  takes  of  premises  is  not  evidence  in  itself,  but  is 
simply  allowed  or  ordered  by  the  court  to  assist  the  jury  in  ap- 
plying the  testimony  as  detailed  from  the  witness  stand.  We 
think  there  was  error  in  this  part  of  the  charge  of  the  court.  We 
think,  however,  that  in  addition,  the  charge  of  the  court  which 
limited  tlio  jury  to  a  consideration  of  the  premises  as  a  part  of 
the  evidence  only  is  modified  by  the  fact  that  there  was  a  large 
amount  of  testimony  offered  by  plaintiff  to  show  that  at  the  plac(» 
where  the  accident  occurred  the  city  was  closely  built  up  and 
that  if  defendants  were  traveling  at  a  rate  of  speed  ii.  excess 
of  eight  miles  an  hour  they  were  traveling  in  violation  of  th<* 
statutes  of  Ohio  relative  to  motor  vehicles.  W^e  have  examined 
the  record  with  reference  to  this  testimony  and  are  of  the  opin- 
ion that  it  is  suflScient  to  sustain  the  verdict  of  the  jury  without 
reference  to  whether  or  not  the  court  erred  in  its  charge  relative 
to  such  view  of  the  premises. 

With  reference  to  the  charge  of  the  court  that  if  the  jury 
should  find  that  the  defendants  were  traveling  at  a  rate  of  speed 
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in  excess  of  that  allowed  by  statute  it  would  constitute  negli- 
gence per  se,  the  court  is  of  the  opinion  t^iat  where  the  petition 
itself  alleges  this  rate  of  speed  as  an  affirmative  ground  of  relief, 
as  was  done  in  this  case,  such  charge  is  not  such  an  error  as 
would  justify  a  reviewing  court  in  setting  aside  the  verdict  and 
grant  a  new  trial  upon  this  ground  alone. 

It  has  been  held  to  be  the  law  in  Ohio  that  the  fact  that  the 
vehicle  was  operated  at  a  higher  rate  of  speed  than  that  per- 
mitted by  law  was  not  in  itself  negligence  per  se,  but  was  proper 
evidence  to  go  to  the  jury  to  prove  negligence  on  the  part  of  the 
operator  of  such  machine.  This,  however,  has  been  largely 
modified  and  it  has  now  been  held  as  a  part  of  the  law  of  this 
state  that  **in  an  action  for  damages  predicated  upon  the  failure 
of  such  owner  or  operator  to  comply  with  the  requirements  of 
this  statute  (Section  1027),  it  is  the  duty  of  the  court  to  instruct 
the  jury  that  such  failure  is  negligence  per  se."    89  O.  S.,  297. 

In  this  case  the  court  commented  upon  the  rule  laid  down  in 
the  38  Ohio  State,  632,  that  **  where  a  company  was  operating  its 
cars  in  violation  of  a  city  ordinance  at  the  time  an  injury  was 
inflicted,  while  not  sufficient  per  se  to  create  a  liability,  is  yet 
competent  to  go  to  the  jury  as  tending  to  show  negligence." 
So  that  the  syllabus  of  that  case  must  be  read  in  connection 
with  the  facts  there  before  the  court.  They  recite  that  no  refer- 
ence was  made  to  the  ordinance  in  the  petition  in  that  case.  Thr 
•  charge  of  negligence  was  that  the  company  carelessly,  wrong- 
fully and  with  gross  negligence  ran  and  moved  its  cars,  and  in 
that  case  it  is  said  the  trial  court  rejected  the  ordinance  fixing 
the  rate  of  speed  when  tendered  in  evidence,  but  the  Supreme 
Court  held  it  to  be  admissible  upon  the  ground  that  it  tended  to 
show  negligence  on  the  part  of  the  company. 

In  this  case  plaintiflf  bases  his  right  to  recover  in  part,  at  least, 
upon  the  averments  of  the  petition  that  defendants  were  opera- 
ting their  machine  at  a  rate  of  speed  in  violation  of  both  the 
ordinances  of  the  city  of  Newark  and  the  statutes  of  Ohio.  When 
this  is  considered  the  court  is  of  the  opinion  that  it  was  not  such 
error  in  charging  that  such  violation  was  negligence  per  se  as 
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would  justify  the  court  in  reversing  the  judgment  of  the  court 
below. 

Aside  from  the  questions  of  error  in  the  particulars  named, 
and  aside  from  the  question  as  to  whether  or  not  such  errors 
were  prejudicial,  we  have  arrived  at  the  conclusion,  from  an 
examination  of  this  record,  that  substantial  justice  was  done 
by  the  jury.  In  fact,  the  court  is  of  the  opinion  that  the  court 
below  ought  not  to  have  required  a  remittitur  of  the  amount  in 
excess  of  one  thousand  dollars  to  have  been  made;  that  the  evi- 
denced sustains  the  verdict  in  every  particular ;  that  the  amount 
returned  was  not  more  than  should  have  been  returned  as  com- 
pensatory damages,  and  that  if  there  was  error  on  the  part  of 
the  court  in  the  charge  relative  to  punitive  or  exemplary  dam- 
ages,  it  has  no  application  to  the  facts  as  shown  by  this  record. 
We  are  further  of  the  opinion  that  the  charge  as  to  negligence 
is  not  erroneous  when  based  upon  the  charge  as  made  in  this 
petition,  but  that  the  acts  of  negligence  by  which  plaintiff  was  in- 
jured consisted  in  part  of  the  violation  of  the  statutes  and  of  the 
ordinances.  As  to  the  error  complained  of  relative  to  the  action 
of  the  court  in  charging  the  jury  that  it  should  consider  the 
view  taken  by  them  as  part  of  the  evidence,  we  think  it  is  not 
suflSciently  prejudicial  to  justify  a  reversal.  We  think  that 
while  the  errors  insisted  upon  were  strongly  urged  to  the  court, 
even  though  such  errors  existed,  substantial  justice  requires  that 
this  judgment  should  be  aflarmed  and  an  order  may  be  entered 
affirming  the  judgment  of  the  court  of  common  pleas.  The  court 
finds  there  was  reasonable  ground  for  presenting  this  petition 
in  error  and  therefore  affirms  such  judgment  without  penalty. 
The  case  will  be  remanded  to  the  court  of  common  pleas  for 
execution. 

Shields,  J.,  and  Houck,  J.,  concur. 
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VALIDITY  or  A  RELEASE. 

Circuit  Court  of  Wood  County. 

Viola  Cook  v.  Chables  Cook  bt  al. 

Decided,  March  3,  1912. 

Release — Consideration  for — Finding  in  Court  Below  Supporting  the 
Validity  of  a  Release  Will  he  Upheld  on  Review,  When. 

A  finding  in  the  court  below  against  the  claim  that  the  release  inter- 
posed as  a  defense  was  without  consideration  requires,  in  the  ab- 
sence of  a  bill  of  exceptions  containing  all  the  evidence,  that  the 
reviewing  court  assume  the  payments  made  prior  to  the  execution 
of  the  release,  the  amount  of  which  are  not  stated,  were  sufficient 
to  warrant  the  judgment  finding  the  release  was  sustained  by  suffi- 
cient consideration. 

Stephens  &  Reed  and  Ladd  &  James,  for  plaintiff  in  error. 
L.  D.  HiU  and  J.  E.  Kelly,  contra. 

RiCHARDB,  J. 

Error  to  the  Court  of  Common  Pleas  of  Wood  County. 

In  the  court  of  common  pleas  Viola  Cook  brught  suit  against 
Charles  Cook  and  Clara  Cook  to  recover  damages  for  the  aliena- 
tion of  the  affection  of  her  husband,  Claud  Cook. 

The  ordinary  and  proper  allegations  constituting  a  cause  of 
action  in  such  cases  were  set  forth  in  her  petition.  The  petition 
alleges  and  the  answer  admits  that  the  defendants  are  husband 
and  wife,  and  that  they  are  the  parents  of  plaintiff's  husband, 
Claud  Cook.  The  defendants  answered  jointly,  denying  the 
allegations  of  the  petition  and  setting  up  by  way  of  a  so-called 
second  defense  a  release  which  they  attach  to  their  answer  ami 
which  reads  as   follows : 

''Pbairie  Depot,  0.,  March  21, 1911. 
"We,  the  undersigned,  Isaac  Mills  and  wife,  Mary  Mills,  and 
Viola  Cook,  daughter  of  said  Isaac  and  Mary  Mills,  and  wife  of 
Claud  H.  Cook,  in  consideration  of  two  hundred  and  fifty  dol- 
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lars  ($250)  paid  by  said  Claud  H.  Cook  to  Viola  Cook,  the  re- 
ceipt of  which  is  hereby  acknowledged,  accept  same  in  full 
settlement  of  all  alimony  assessed  against  said  Claud  H.  Cook  in 
favor  of  Viola  Cook,  and  also  release  said  Claud  H.  Cook  from 
any  and  all  claims  whatsoever,  for  which  we  might  have  cause  of 
action,  and  we  also  agree  and  promise  that  we  will  bring  no 
further  action  for  alimony  against  the  said  Claud  H.  Cook.  _We 
furthermore  agree  that  we  will  bring  no  cause  of  action  against 
Charles  Cook  and  his  wife,  Clara  Cook,  or  either  of  them  singly, 
for  alienating  the  affections  of  said  Claud  U.  Cook  from  said 
Viola  Cook. 

''Isaac  Miu^s. 

''Mary  Mills. 

''Viola  Cook. 

* '  Signed  and  acknowledged  in  the  presence  of 

*'D.   W.   CONOER. 

"Caroline  Mbybrbbck.'' 

To  this  answer  the  plaintiff  filed  a  reply  that  admits  that  she 
signed  the  release,  but  avers  in  substance  that  she  was  induced 
to  sign  the  same  by  false  and  fraudulent  representations  made 
to  her  by  the  defendants,  and  she  avers  further  that  the  so-called 
release  is  without  any  consideration  whatever.  Upon  the  trial 
of  the  case  a  verdict  was  directed  for  the  defendants  on  the 
ground  that  the  release  was  a  complete  bar  to  the  cause  of  action 
set  forth  in  the  petition.  The  parties  made  an  agreed  statement 
of  facts,  which  is  embodied  in  the  bill  of .  exceptions  before  us. 
The  entire  bill  of  exceptions  embraces  less  than  two  pages  and 
the  material  parts  of  it  are  in  the  following  words,  viz.: 

'*That  upon  the  trial  of  said  cause  the  court  found  that  the  re- 
lease pleaded  by  the  defendants,  copy  of  which  is  attached  to 
their  answer,  is  a  full  and  complete  defense  to  the  cause  of 
action  alleged  in  the  petition  of  the  plaintiff. 

*'It  is  agreed  by  the  parties  hereto  that  all  the  evidence  per- 
taining to  said  release  is  as  follows,  to-wit : 

'*That  plaintiff,  Viola  Cook,  recovered  from  one  Claud  Cook, 

her  husband,  in  cause  No. in  the  Court  of  Common  Pleas 

of  Wood  County,  Ohio,  a  decree  for  alimony  in  the  sum  of 
$400,  to  be  paid  $2  each  week  or  settled  by  pajing  $300  in  cash. 
That  the  defendants  in  this  cause,  Charles  Cook  and  Clara  Cook, 
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are  the  father  and  mother  of  Claud  Cook.  That  the  release 
pleadal  by  the  defendants  was  prepared  by  them  at  their  home 
in  Prairie  Depot,  Ohio,  and  was  taken  by  them  to  the  home  of 
plaintiff's  parents  in  the  city  of  Toledo,  Ohio.  That  Wm. 
Conger,  notary  public,  was  called,  who  read  the  release  in  the 
presence  of  plaintiff,  after  which  it  was  signed  and  executed. 
That  the  total  amount  paid  was  $250,  which  was  paid  by  the 
check  of  Charles  Cook  and  from  his  own  funds.  That  a  true 
copy  of  said  release  is  hereto  attached  and  marked  Exhibit  A 
and  made  a  part  of  this  bill  of  exceptions." 

From  the  fact  that  the  bill  of  exceptions  does  not  purport  to 
contain  all  of  the  evidence  which  was  introduced,  we  are  not  at 
liberty  to  review  the  case  upon  the  weight  of  the  evidence.  This 
principle  has  been  heretofore  determined  in  many  cases  in  this 
state  and  I  only  stop  to  cite  three  of  them,  Combes  v.  Miller,  6 
C.  C,  446,  which  was  affirmed  by  the  Supreme  Court  without 
report;  C,  H,  &  D,  R,  R.  Co.  v.  Curtis,  17  C.  C,  554,  and  Regan 
V.  McHugh,  78  0.  S.,  326. 

It  will  be  noticed  from  the  bill  of  exceptions  that  the  court 
does  not  find  any  evidence  to  sustain  the  allegations  of  the  reply 
that  the  release  was  obtained  by  false  and  fraudulent  represen- 
tations made  by  the  defendants. 

The  only  other  ground  by  which  it  is  sought  to  invalidate  the 
release  is  the  contention  made  by  the  plaintiff  that  the  same  is 
without  consideration.  In  approaching  the  determination  of 
this  question  every  intendment  must  be  made  in  favor  of  the 
regularity  of  the  judgment  entered  by  the  court  below.  The 
bill  of  exceptions  recites  that  the  plaintiff  recovered  a  decree 
for  alimony  against  Claud  Cook,  her  husband,  in  the  sum  of 
$400,  to  be  paid  $2  each  week,  or  settled  by  paying  $300  in  cash. 

Whether  that  decree  remained  still  in  force  at  the  date  of 
the  payment  of  $250  does  not  appear;  neither  does  it  appear 
from  the  record  how  much,  if  any,  had  been  paid  upon  the  al- 
lowance of  alimony  made  by  the  court  to  the  wife.  The  date 
of  the  decree  is  not  given,  and  it  may  be,  for  all  that  appears  in 
the  record,  that  a  considerable  amount  of  the  allowance  had 
been  paid. 
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Again,  it  is  entirely  consistent  with  the  finding  of  facts  in  the 
bill  of  exceptions  that  the  weekly  payments  of  alimony  had  not 
yet  accrued  to  the  extent  of  $250. 

In  view  of  all  these  facts  and  circumstances,  which  are  en- 
tirely consistent  with  the  finding  of  facts  contained  in  the  bill 
of  exceptions,  we  hold  that  the  court  of  common  pleas  was  en- 
tirely justified  in  finding,  as  it  did,  that  a  good  and  sufiScient 
consideration  existed  for  the  release,  which  is  set  forth  in  the 
answer  filed  by  the  defendant. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

WiiDMAN,  J.,  and  KiNKADE,  J.,  concur. 


INJURY  TO  TENANT  DUE  TO  DEFECT  IN  PREMISES. 

Court  of  Appeals  for  Hamilton  Ck>anty. 

Joseph  L.  Roberts,  Clara  B.  Skaats  and   Fannie  F.  Griffith 
V.  Jennie  Fulton. 

Decided,  January  3,  1916. 

Landlord  and  Tenant— Bub-Tenant  Injured  by  Breaking  Through  Floor 
— Liability  of  Landlord  Can  Not  be  Based  on  Covenant  to  Make 
Repairs, 

The  fact  that  a  landlord  has  covenanted  to  make  needed  repairs  on 
property  leased  as  an  entirety  does  not  render  him  liable  either  to 
the  lessee  or  to  a  sub-lessee  on  account  of  injuries  receired  through 
failure  to  make  such  repairs. 

E,  S.  Asian  and  Clyde  P,  Johnson,  for  plaintiffs  in  error. 
Loriis  P.  Pink,  contra. 

Gk)RMAN,  J. 

The  defendant  in  error,  Jennie  Fulton,  recovered  a  judgment 
against  the  plaintiffs  in  error  in  the  court  of  common  pleas. 
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She  was  a  tenant  in  the  premises  known  as  No.  698  West  Fifth 
street,  occupying  two  rooms  on  the  second  floor  thereof.  She 
rented  her  rooms  from  one  James  P.  Bolger,  and  Bolger  rented 
the  entire  premises  from  plaintiffs  in  error  at  a  rental  of  seventy 
dollars  a  month.  Bolger  and  his  father  before  him  had  rented 
the  entire  building  during  many  years  prior  to  the  time  that 
the  cause  of  action  arose.  There  was  no  written  lease  between 
Bolger  and  the  plaintiffs  in  error,  nor  was  there  a  written  lease 
between  Jennie  Fulton  and  Bolger.  By  verbal  agreement  be- 
tween Bolger  and  plaintiffs  in  error,  for  whom  Joseph  L.  Roberts 
acted  as  agent,  they  were  to  make  certain  repairs  on  the  build- 
ing, such  as  repairing  tlie  roof,  the  floors  and  the  woodwork 
generally  in  the  building,  but  they  were  to  do  no  papering  or 
whitewashing ;  those  repairs  were  to  be  made  by  Bolger. 

There  was  a  hallway  running  along  the  two  rooms  occupied 
by  defendant  in  error,  and  from  this  hallway  there  was  an  al- 
cove, or  small  hall  or  vestibule,  from  which  a  door  led  into  each 
of  Jennie  Fulton's  rooms.  The  only  means  of  access  to  her 
rooms  was  through  the  large  hallway  into  the  small  hallway  or 
vestibule  and  thence  into  her  rooms,  the  small  hall  or  vestibule 
separating  the  two  rooms.  They  were  e\ddently  so  arranged  that 
the  two  rooms  might  be  rented  out  separately. 

On  the  night  of  October  31,  1912,  about  three  months  after 
Jennie  Fulton  became  a  tenant  in  these  two  rooms,  she  had 
occasion  to  leave  her  rooms  for  the  purpose  of  getting  water 
from  the  hydrant  at  the  end  of  the  large  hall  on  the  floor  on 
which  her  rooms  were  situated.  As  she  passed  out  of  one  of  her 
rooms  into  the  small  vestibule  and  just  before  she  reached  the 
large  hall  she  broke  through  the  floor,  on  account  of  the  want  of 
repair  of  one  of  the  boards  in  the  floor,  and  a  nail  protruding 
between  the  broken  boards  ran  into  her  heel  and  resulted  in 
serious  injuries  to  her.  She  was  confined  to  the  hospital  and 
in  her  house  for  quite  a  long  time,  and  at  the  time  of  the  trial 
the  injuries  were  still  manifest  and  it  was  probable  that  she 
was  permanently  injured. 

It  is  claimed  by  plaintiffs  in  error  that  no  liability  rests  upon 
them  upon  the  above  statement  of  facts,  being  in  substance  the 


COURT  OP  APPEALS.  285 


1915.1  Hamilton  County. 


facts  established  in  the  trial  of  this  case,  and  that  therefore  the 
judgment  in  favor  of  the  plaintiff  below  should  be  set  aside  and 
held  for  naught. 

This  court  is  of  opinion  that  there  was  no  legal  liability  rest- 
ing upon  plaintiffs  in  error  to  the  defendant  in  error,  and  that 
she  was  not  entitled  to  recover,  upon  the  state  of  facts  shown  by 
the  record  in  this  case. 

We  think  this  case  is  controlled  by  the  case  of  Burdick  v. 
Cheadle,  26  0.  S.,  393.  Mrs.  Fulton  was  not  a  tenant  of  Roberts, 
she  did  not  rent  from  him,  and  there  was  no  privity  of  estate 
between  her  and  the  plaintiffs  in  error.  She  was  a  tenant  of 
Bolger,  and  for  any  injuries  which  she  received  because  of  the 
neglect  to  keep  the  premises  in  repair  she  must  look  to  Bolger, 
and  not  to  Roberts,  for  damages  or  compensation.  The  case  of 
Burdick  v.  Cheadle  has  not  been  overruled  by  the  Supreme 
Court  and  appears  to  be  the  law  of  this  state,  whatever  may  be 
the  rule  laid  down  in  other  states.  In  that  case  it  was  held  in 
the  syllabus  that: 

'*The  defendant,  being  the  owner  of  a  lot  of  ground,  erected 
thereon  a  storehouse,  and  afterwards  leased  the  storeroom  and 
agreed  with  the  lessee  to  construct  therein  cornices,  shelvings 
and  fixtures,  in  a  secure,  safe,  convenient  and  proper  manner 
for  the  sale  of  dry  goods  and  groceries,  and  to  keep  the  premises 
in  good  order.  The  fixtures  put  up  under  the  agreement  were 
unsafe  and  insecure  from  the  want  of  sufiBcient  fastening  to  the 
walls  of  the  building — all  of  which  was  known  to  defendant, 
who,  on  request  of  the  lessee,  refused  and  neglected  to  repair. 
Afterward,  and  while  the  room  and  fixtures  were  in  the  posses- 
sion of  the  lessee,  the  shelvings  fell  and  injured  the  plaintiff, 
who  was,  at  the  time,  in  the  storeroom  as  a  customer  of  the 
lessee.  Held:  The  facts  stated  do  not  constitute  a  cause  of  ac- 
tion against  the  defendant  and  in  favor  of  the  plaintiff." 

To  the  same  effect  is  the  rule  laid  down  in  the  case  of  SJiindeU 
heck  V.  Moon,  32  0.  S-,  264. 

These  cases  were  approved  by  the  Supreme  Court  in  the  case 
of  Stackhou^e  v.  Close,  83  0.  S.,  339;  the  court,  Johnson,  J.,  on 
page  351,  uses  this  language: 
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"'A  lessor  of  a  building  is  not  liable  to  the  lessee  or  others  law- 
fully on  the  premises,  for  its  condition,  in  the  absence  of  actual 
or  constructive  concealment,  or  of  any  agreement,  or  of  the  vio- 
lation of  a  duty  imposed  by  statute.  Shinkle  v.  Birney,  6S  Ohio 
St.,  328;  Burdick  v.  Cheadle,  26  Ohio  St.,  393;  Shindelbeck  v. 
Moon,  32  Ohio  St.,  267.'' 

The  circuit  court  of  this  county,  the  predecessor  of  this  court, 
in  the  case  of  Schradski  v.  Butler,  decided  April  26,  1913, 
a£Srmed  the  judgment  of  the  court  of  common  pleas,  upon  the 
authority  of  the  opinion  announced  by  the  trial  court  on  a  mo- 
tion for  new  trial,  reported  in  9  Ohio  Law  Reporter,  127. 

But  it  is  contended  by  counsel  for  defendant  in  error  that  the 
case  of  Stackhoiise  v.  Close  holds  that  the  owner  of  premises  is 
liable  in  a  case  similar  to  the  one  at  bar.  The  case  of  Stack- 
house  v.  Close  is  one  in  which  Close,  the  owner,  had  leased  the 
entire  premises  to  the  United  States  Coaster  Construction  Com- 
pany, which  company  had  sublet  part  of  the  premises  for  lodge 
purposes,  and  the  plaintiff  in  the  case,  Mrs.  Stackhouse,  was  in- 
jured in  an  elevator  while  going  to  the  lodge  in  the  building. 

We  think  that  case  can  be  distinguished  from  the  case  at  bar 
in  that  Mrs.  Stackhouse  was  a  member  of  the  public,  a  third 
person,  while  Mrs.  Fulton  was  not  a  member  of  the  general 
public,  but  was  holding  under  Bolger  as  a  sub-lessee.  Further- 
more, in  that  case  it  was  held  that  because  the  landlord  reserved 
the  control  of  the  elevator  and  the  right  to  make  all  repairs, 
and  stipulated  that  no  alterations  or  repairs  could  be  made  by 
the  lessee  without  the  consent  of  the  owner,  the  owner  thereby 
rendered  himself  liable  jointly  with  the  tenant  or  lessee,  under 
the  provisions  of  Section  4238-1,  Revised  Statutes,  which  pro- 
vides that: 

*' — It  shall  be  unlawful  for  any  person,  society,  firm,  agent 
representative  of  any  private  or  corporate  authority  or  society, 
or  any  committee,  commission  or  board  acting  under  any  author- 
^v  whatsoever,  to  erect,  or  cause  to  be  erected  •  •  •  in  tb« 
state  of  Ohio  any  structure,  room  or  place  where  persons  are 
invited,  expected  or  permitted  to  assemble,  or  for  the  purpose 
of  entertainment,  judgment,  amusement,  instruction,  betterment. 
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treatment  or  care,  or  to  make  any  addition  to  or  alteration 
therein  which  shall  in  construction,  arrangement  or  means  of 
egress  be  dangerous  to  the  health  or  lives  of  persons  so  as- 
sembled— '^ 

and  the  Supreme  Court  held  that  the  owner,  by  requir- 
ing no  alterations,  changes  or  repairs  to  be  made  without  his 
consent  or  supervision,  thereby  retained  such  control  over  the 
building,  and  especially  the  elevator,  as  rendered  him  liable  to 
third  persons  who  had  occasion  to  resort  to  the  building  for  any 
purposes  whatsoever. 

In  the  case  of  Bnrdick  v.  Cheadle,  supra,  at  page  397,  the 
court  says : 

**The  general  rule  of  law  undoubtedly  is.  that  persons  who 
claim  damages  on  the  account  that  they  were  invited  into  a 
dangerous  place,  in  which  they  received  injuries,  must  seek 
their  remedy  against  the  person  who  invited  them.  There  is 
nothing  in  the  relation  of  landlord  and  tenant  which  changes 
this  rule." 

Applying  this  rule  to  Mrs.  Fulton,  under  the  facts  disclosed 
by  the  record,  it  is  apparent  that  she  was  a  tenant  of  Bolger, 
in  the  building,  not  through  any  arrangement  or  agreement 
with  the  plaintiffs  in  error;  she  was  invited  and  permitted  to 
be  there  solely  as  the  tenant  of  Bolger,  and  for  any  damages 
which  she  may  claim  on  account  of  injuries  received  in  the 
building  she  must  seek  for  a  remedy  against  the  person  who  in- 
vited her  there — Bolger. 

It  is  true  that  the  Supreme  Court  in  this  case  of  Burdick  v. 
Cheadle  has  applied  a  different  rule  to  third  persons,  the  public 
generally,  for  it  provides  that: 

*'lf  they  (the  premises)  be  unsafe  or  unfit,  it  is  the  duty  of 
the  tenant  to  make  them  safe  or  to  fit  them  for  the  intended 
use;  and  the  landlord  may  reasonably  expect  that  the  tenant 
will  do  so." 


And  on  page  396  the  court  says: 
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*  *  But  in  case  a  landlord  undertakes  with  his  tenant  to  keep 
the  premises  in  repair,  having  thus  reserved  the  control  to  the 
extent  necessary  for  making  repairs,  his  duty  to  the  public  in 
relation  to  the  property  is  not  affected  by  the  lease,  and  he  re- 
mains responsible,  under  the  doctrine  of  the  above  maxim,  for 
defects  arising  from  the  want  of  repairs  during  the  continuance 
of  the  lease." 

The  maxim  above  referred  to  is  the  well  known  one:  **sk 
utere  tuo  ut  alienum  non  laedas."  But  this  maxim  applies,  in 
the  case  of  landlorad  and  tenant,  to  third  persons  who  are 
strangers  and  not  in  the  premises  on  invitation  of  the  landlord. 

In  Jones  on  Landlord  and  Tenant,  Section  592,  this  principle 
is  stated : 

**It  may  be  stated  as  a  general  rule  that  a  landlord,  who  has 
covenanted  to  repair,  is  not  liable  in  tort  for  personal  injuries 
resulting  from  the  want  of  repair,"  citing  numerous  cases  in 
support  thereof,  among  others  Hanson  v.  Cruse,  155  Ind.,  176. 
and  then  proceeds :  *  *  Such  injuries  are  too  remote  to  be  recov- 
ered as  damages  for  the  breach  of  contract,  and  the  duties  aris- 
ing from  the  relation  of  landlord  and  tenant  are  not  increased 
by  such  a  contract  in  respect  to  the  duty  of  the  landlord  to  pro- 
vide for  the  personal  safety  of  the  tenant." 

And  again,  in  the  same  section,  the  author  says: 

'  *  Ordinary  damages  for  breach  of  a  general  covenant  to  keep 
the  premises  in  repair  are  the  expenses  of  repair  and  the  loss 
of  the  premises  while  the  party  contracting  was  in  default." 

Tiffany  on  Landlord  and  Tenant,  Section  87,  page  592  (10). 
lays  down  this  rule: 

* '  A  question  of  difficulty  has  arisen  in  connection  with  a  land- 
lord *s  covenant  to  repair,  as  to  whether  the  tenant  can  recover, 
as  against  the  landlord,  for  an  injury  to  his  person  or  to  his 
property  on  the  premises,  which  would  not  have  occurred  had 
the  landlord  complied  with  his  covenant.  Such  injuries  result- 
ing not  directly  from  a  breach  of  the  contract,  but  from  physi- 
cal conditions  existing  apart  from  the  contract,  which  the  con- 
tract merely  uadertodk  to  eliminate,  caai  not  well  be  regarded 
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as  a  proximate  result  of  the  breach  of  the  contract  within  the 
contemplation  of  the  parties  at  the  time  of  the  making  thereof. 
To  allow  a  recovery  for  such  injuries  is  to  allow  a  recovery  as 
for  tort  on  account  of  a  breach  of  contract.  As  has  been  re- 
marked, there  is  no  more  reason  for  allowing  such  a  recovery 
against  a  landlord  than  against  any  other  person,  a  carpenter 
or  contractor,  for  instance,  who  fails  to  carry  out  his  contract 
to  repair  the  premises."  Citing  Tuttle  v.  Oilbert  Mfg.  Co.,  145 
Mass.,  169. 

There  will  be  found  cases  which  hold  that  a  landlord  who  has 
leased  the  entire  premises  and  has  covenanted  to  make  repairs 
is  liable  to  third  persons — ^the  public — but  these  authorities  are 
few  and  far  between,  and  the  great  weight  of  authority  holds  the 
contrary  rule. 

In  the  case  of  Schradski  v.  Butler ,  Butler  rented  the  premises 
to  the  sister  of  Mrs.  Schradski,  who  was  a  member  of  the  house- 
hold. Butler  promised  to  repair,  failed  to  do  so,  and  as  a 
result  of  the  failure,  Mrs.  Schradski  was  very  severely  injured. 
The  common  pleas  court  held  in  that  case  that  the  landlord, 
Butler,  was  not  liable  to  Mrs.  Schradski  for  the  personal  injuries 
sustained. 

Without  multiplying  the  autHorities,  we  think  that  the  law 
of  this  state  is  well  settled  that  the  owner  of  property  is  not  liable 
where  he  leased  the  entire  premises  to  a  tenant  and  agrees  to 
make  repairs  upon  the  premises,  either  to  the  tenant  or  sub-ten- 
ants or  sub-lessees  of  the  tenant.  The  mere  fact  that  the  land- 
lord agrees  to  make  repairs,  does  not  put  him  in  control  of  the 
premises.  It  is  true  he  would  have  the  right  to  resort  to  the 
premises  for  the  purpose  of  making  repairs,  but  that  fact  does 
not  give  him  control  of  the  premises  any  more  than  he  would 
have  controrof  the  premises  because  he  would  have  a  right  to 
resort  to  the  premises  for  the  collection  of  rent,  inspection  of 
the  same,  or  any  other  lawful  purposes.  Bolger,  in  this  case, 
was  in  entire  control  of  the  premises,  and  Bolger  himself  could 
not  recover  for  injuries  he  might  sustain  by  reason  of  the  defect 
in  the  premises  resulting  from  failure  of  the  owner  to  keep  the 
premises  in  repair  under  bis  agreement,  and  surely  his  tfab- 
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tenant  or  sub-lessee,  Mrs.  Pulton,  would  have  no  higher  or  better 
right  than  her  immediate  landlord — Bolger. 

If  the  law  were  not  so  well  settled  in  this  state  on  this  question 
it  might  be  instructive  and  useful  to  consider  the  decisions  in 
other  states.  But  the  court  is  of  the  opinion  that  this  case,  in 
all  its  phases,  is  controlled  by  the  case  of  Bur  dick  v.  Cheadle  and 
other  cases  cited. 

For  the  reasons  stated,  the  judgment  below  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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PAYMENT  REQUIRED  OF  A  TRACTION  COMPANY  FOR 

STRENGTHENING  A  VIADUCT  IT  NO 

LONGER  USES. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Street  Railway  Company  and  The  Cincinnati 
Traction  Company  v.  the  City  of  Cincinnati. 

Decided,  January  10,  1916. 

Franchise — Condition  to  the  Advantage  of  the  Municipality  Enforcible 
— Notwithstanding  it  Does  Not  Inure  to  the  Benefit  of  the  Grantee 
— Traction  Company  Required  to  Contribute  Toward  Strengthening 
a  Viaduct  it  Does  Not  Use. 

The  provision  contained  in  the  fifty  year  franchise  granted  by  the  city 
of  Cincinnati  to  the  Cincinnati  Street  Railway  Company,  that  in 
the  event  the  Liberty  street  viaduct  should  be  reinforced  by  the 
city  so  as  to  make  it  safe  for  heavy  vehicular  traflftc  or  electric 
cars  the  street  railway  company  should  be  required  to  contribute 
$7,000  toward  the  expense  thereof,  was  one  of  the  conditions  upon 
which  the  granting  of  the  franchise  was  based,  and  the  obligation 
thereby  imposed  upon  the  street  railway  company  was  neither  abro- 
gated nor  in  any  manner  modified  by  a  subsequent  ordinance  pro- 
viding for  the  removal  of  the  car  line  from  the  viaduct  to  other 
streets  and  to  which  removal  the  street  railway  company  consented. 

Joseph  Wilby  and  George  H.  Warrington,  for  plaintiffs  in 
error. 

Walter  M,  Schoenle,  City  Solicitor,  and  Constant  Southtvorth, 
Assistant  Solicitor,  contra. 

Jones  (Oliver  B.),  J. 

One  of  the  many  terms  and  conditions  contained  in  the  resolu- 
tions passed  by  the  board  of  administration  of  the  city  of  Cin- 
cinnati August.  13,  1896,  providing  for  the  extension  of  routes 
and  franchises  of  the  Cincinnati  Street  Railway  for  a  period  of 
fifty  years  under  the  so-called  Rogers  law,  was  Section  18  of  said 
resolutions,  as  follows: 
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*'18.  Whenever  the  city  of  Cincinnati  and  the  eoimty  of 
Hamilton,  or  either,  through  its  authorized  oflScers,  shall  desire 
to  reinforce  the  Liberty  street  viaduct,  situated  on  Liberty  street 
between  Garrard  and  State  avenues,  so  that  it  will  be  safe  for 
the  operation  of  heavy  vehicular  travel  or  electric  cars  over  the 
entire  structure,  the  said  the  Cincinnati  Street  Railway  Com- 
pany shall  be  required  to  pay  $7,000  towards  defraying  the  ex- 
penses thereof.'' 

All  the  terms  and  conditions  of  said  resolutions  were  accepted 
and  agreed  to  by  said  company  on  the  same  day  they  were  passed 
and  a  bond  was  then  given  for  the  faithful  performance  of  all 
the  provisions  of  said  resolution. 

In  February,  1901,  the  Cincinnati  Street  Railway  Company, 
with  the  consent  of  the  city,  leased  to  the  Cincinnati  Traction 
Company  all  of  its  properties,  routes  and  franchises,  subject  to 
the  terms  and  conditions  of  said  resolutions  of  August,  1896. 

Prior  to  September,  1909,  the  city,  at  an  expense  of  much 
more  than  $7,000,  to-wit,  about  $189,000,  reinforced  Liberty 
street  viaduct  so  that  it  was  safe  for  heavy  vehicular  travel.  De- 
mand was  made  by  the  city  on  the  Cincinnati  Traction  Company 
for  the  payment  of  $7,000  toward  this  expense.  This  demand 
being  refused,  suit  was  brought  in  the  action  below  against  both 
of  the  plaintiffs  in  error,  as  defendants,  for  the  recovery  of  said 
sum« 

The  county  of  Hamilton  originally  built  this  viaduct  and  it 
was  afterwards  taken  over  by  the  city  some  time  prior  to  the 
passage  of  said  resolutions,  at  which  time  horse  cars  were  being 
operated  over  it  as  part  of  what  was  called  the  Seventh  street 
route. 

Similar  answers  were  filed  by  each  of  the  defendants,  setting 
up  two  defenses: 

The  first  defense  was  to  the  effect  that  said  Seventh  street 
route  had  been,  under  resolutions  of  the  board  of  public  service 
of  the  city  agreed  to  by  the  traction  company,  changed  so  that 
it  no  longer  extended  from  Liberty  street  over  said  viaduct  to 
State  avenue,  but  instead  ran  from  the  intersection  of  Dalton 
avenue  and  Liberty  street  to  the  base  ball  park  at  the  intersection 
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of  Findlay  and  McLean  avenues.  Since  the  construction  of  the 
necessary  tracks  the  traction  company  has  operated  its  Seventh 
street  route  over  the  new  route,  so  changed,  with  its  terminus  at 
the  base  ball  park,  and  no  electric  cars  were  ever  operated  over 
said  viaduct.  There  are  no  street  car  tracks,  nor  is  there  any 
provision  for  them  on  said  viaduct  as  reinforced  by  the  city  in 
1909,  but  all  tracks  and  rails  were  removed  from  the  viaduct, 
as  it  existed  in  1896,  by  the  city  or  by  the  street  railway  company 
with  the  assent  of  the  city,  shortly  after  the  date  of  the  resolu- 
tions of  August  13,  1896,  and  no  tracks  have  been  constructed 
thereon  since. 

The  second  defense  in  defandants'  answer  denied  that  the  via- 
duct had  been  so  reinforced  by  the  city  as  to  make  it  safe  for 
the  operation  of  electric  cars  over  the  entire  structure,  alleging 
that  it  was  not  safe  for  the  operation  of  electric  cars  and  heavy 
vehicular  travel,  and  was  unsafe  for  the  practical  operation  of 
electric  cars  of  the  present  type,  and  that  to  so  operate  would 
be  dangerous  to  cars  and  passengers  as  well  as  to  pedestrians 
using  said  viaduct. 

A  demurrer  was  sustained  to  the  first  defense  of  the  answers, 
defendants  each  reserving  an  exception.  Upon  trial,  plaintiff 
having  offered  evidence  to  sustain  all  of  the  allegations  of  the 
petition,  defendants  then  offered  evidence  to  prove  the  several 
allegations  set  out  in  the  first  defense  of  their  respective  an- 
swers, which  had  been  stricken  out  by  the  sustaining  of  plaint- 
iff's demurrer.  This  evidence  was  excluded  by  the  court,  to 
which  defendants  excepted  and  offered  no  further  evidence,  but 
requested  an  instructed  verdict  in  their  favor,  on  the  following 
grounds: 

**  (1)  That  the  plaintiff  has  offered  no  evidence  tending  to 
prove  that  the  Liberty  street  viaduct  has  been  reinforced  so  as 
to  be  safe  for  the  operation  of  electric  cars  over  its  entire  struc- 
ture. 

*'(2)  That  the  evidence  shows  that  the  city  of  Cincinnati 
and  the  defendants  had  agreed  to  abandon  the  use  of  the  Liberty 
street  viaduct  for  street  railway  trafSc. 

'*  (3)  That  no  provision  has  been  made  or  was  ever  made  in 
the  reinforcement  of  the  Liberty  street  viaduct  for  the  opieration 
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of  street  railway  ears ;  and  that  there  has  been  a  failure  of  the 
consideration  stipulated  to  be  paid  by  the  defendants  as  set 
forth  in  paragraph  18  of  the  resolutions  of  August  13th,  1896." 

The  court  charged  the  jury — 

*'that  if  you  find  from  the  evidence  that  this  resolution,  known 
as  paragraph  18  of  the  franchise  described,  was  passed  and  ac- 
cepted by  the  Cincinnati  Street  Railway  Company,  that  it  there- 
upon became  a  binding  contract  between  the  two  parties;  and  if 
the  city  of  Cincinnati  reinforced  the  Liberty  street  viaduct  so 
that  it  was  safe  for  heavy  vehicular  travel,  these  companies,  the 
defendants  herein,  would  be  liable  for  the  amount  claimed,  which 
they  agreed  to  pay." 

A  verdict  was  returned  for  plaintiff,  upon  which  judgment 
was  entered. 

Plaintiffs  in  error  urge  that  a  proper  construction  of  clause 
18  of  the  franchise  rcvsolution  requires  that  as  a  condition  of 
payment  of  the  $7,000  Hie  viaduct  must  not  only  be  made  safe 
for  the  operation  of  heavy  vehicular  travel,  but  also  for  electric 
cars.  In  other  words,  that  the  word  *'or"  should  be  made  to 
read  '*and.'' 

This  argument  is  based  upon  the  idea  that  the  reinforcement 
of  the  viaduct  would  be  of  no  special  benefit  to  the  traction  com- 
pany unless  its  cars  could  run  over  it,  and  that  it  had  no  interest 
in  the  matter  of  its  use  for  other  heavy  vehicular  travel.  Snch 
an  ai^ument  might  well  be  used  as  an  objection  to  the  acceptance 
of  the  franchise  clause  in  the  form  in  which  it  was  written.  But 
it  is  one  of  the  many  conditions  found  in  that  franchise.  Coun- 
sel for  the  traction  company  concede  that  it  might  have  been 
drawn  to  provide  for  an  absolute  payment  of  $7,000  simply  upon 
the  acceptance  of  the  grant,  or  at  any  particular  time  or  on  thp 
happening  of  any  particular  event.  It  does  so  provide  for  the 
payment  upon  the  reinforcement  of  this  viaduct  to  be  sufficient 
for  either  of  two  purposes.  The  traction  company  may  have  had 
no  interest  in  any  vehicular  travel  upon  the  viaduct  other  than 
the  electric  cars;  the  city,  however,  had  an  interest  in  such  other 
vehicular  traffic,  and  this  condition  was  for  the  benefit  of  the  city 
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and  was  therefore  inserted  in  the  alternative  form  in  which  we 
find  it.  If,  as  counsel  contend,  the  present  heavy  type  of  electric 
car — which  is  considerably  heavier  than  any  other  present  form 
of  *' heavy  vehicular  travel'' — was  then,  in  contemplation  and 
must  be  provided  for  before  tlie  payment  can  be  demanded,  then 
the  use  of  the  words  ** heavy  vehicular  travel"  would  be  super- 
fluous. 

The  language  as  written  does  not  make  the  continued  use  of 
the  viaduct  for  street  railway  purposes  a  prerequisite  to  enforce 
payment.  It  is  conceded  that  the  route  was  abandoned  and  that 
the  tracks  were  removed  by  the  consent  of  defendants  below.  If 
by  such  change  it  had  been  intended  to  relieve  the  traction  com- 
pany from  the  payment  required  from  it  by  clause  18,  it  might 
well  have  been  so  provided  in  the  resolutions  as  one  of  the  con- 
ditions of  the  change  of  route.  The  fact  that  this  was  not  done 
must  be  construed  to  show  that  the  parties  to  the  agreement  did 
not  regard  the  continued  use  of  the  viaduct  as  in  any  way 
essential  to  the  obligation  to  pay  such  a  small  part  toward  the 
repair  of  a  structure  that  had  been  previously  used  by  horse 
cars  without,  so  far  as  is  shown  by  the  record,  any  contribution 
to  its  cost  or  maintenance  by  the  street  railway  company.  The 
proportionate  share  of  cost,  which  may  be  charged  against  a 
traction  company  where  a  viaduct  is  constructed  for  the  abolition 
of  a  railroad  crossing  at  grade,  is  allowed  by  statute  (G.  C, 
8892)  to  be  so  much  greater  a  percentage  that  the  small  amount 
here  provided  could  hardly  be  deemed  to  have  been  intended 
as  the  proper  share  of  the  necessary  cost  to  be  borne  by  the 
traction  company  for  the  continued  use  of  the  viaduct  for  elec- 
tric cars  during  the  life  of  the  franchise. 

The  fact  that  the  change  of  route,  made  with  the  consent  of 
the  traction  company,  has  taken  away  its  right  to  now  occupy  the 
viaduct  makes  it  of  no  importance  to  it  whether  the  reinforce- 
ment made  has  or  has  not  so  strengthened  the  viaduct  as  to 
support  the  operation  thereon  of  electric  cars. 

In  the  construction  of  ambiguous  language,  both  of  laws  and 
of  contracts,  courts  have  at  times  found  it  necessary  to  change 
the  word  **and''  to  **or''  and  vice  versa.    But  no  case  will  be 
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found  which  would  authorize  such  change  in  the  language  under 
consideration.  In  fact,  in  the  opinion  of  the  court,  the  words 
used  in  clause  18  are  clear  and  without  ambiguity,  and  no  occa- 
sion arises  requiring  interpretation  of  the  language  used,  con- 
trary to  its  plain  meaning.    Slingluff  v.  Weaver,  66  O.  S.,  621. 

If  there  were  any  doubt  in  the  matter  as  to  the  construction 
of  this  franchise  condition,  that  most  favorable  to  the  city  should 
be  adopted.  East  Ohio  Oas  Co.  v.  Akron,  81  0.  S.,  33,  52;  JBaO- 
road  Co.  v.  Defiance,  52  0.  S.,  262,  307 ;  Cincinnati  v.  Cin.  Si. 
Ry.  Co.,  12  N.P.(N.S.),  305,  308  (affirmed  by  Supreme  Court), 
13  0.  L.  R.,  83;  Detroit  U.  Rys.  Co.  v.  Detroit,  229  U:  S.,  39. 

The  duty  of  making  this  pajrment  of  $7,000  towards  the  ex- 
pense of  reinforcing  this  viaduct  thus  being  one  of  the  obliga- 
tions imposed  by  the  terms  of  the  franchise,  Sections  9102  and 
3771  of  the  General  Code  forbid  any  release  therefrom  by  the 
officers  of  the  city. 

Judgment  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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QUESTIONS  PERTAINING  TO  ATTACHMENT. 

Circuit  Court  of  Erie  County. 

Myrtle  Cbosby  v.  The  Sandusky  Gas  &  Eleotrio  Co. 

Decided,  May  7,  1912. 

Attachment — Question  of  Oionership  of  the  Property  Attached  Can  Not 
he  Raised  on  Motion  to  Discharge  the  Attachment— Right  to  Ex- 
emption Not  Acquired  hy  Marriage^  When — Waiver  of  Question  as 
to  Right  of  Appeal, 

1.  A  claim  by  the  defendant  in  a  suit  in  attachment  that  the  property 

attached  belongs  to  another  can  not  be  determined  on  motion  to  dis- 
charge the  attachment 

2.  The  marriage  of  the  defendant,  after  the  attachment  is  levied  but 

before  sale  of  the  property,  does  not  afford  ground  for  the  claim 
that  the  property  is  exempt  from  attachment. 

3.  Any  question  as  to  the  right  of  appeal  from  an  order  of  the  Justice 

of  the  peace  discharging  the  attachment  is  waived  by  going  to  trial 
in  the  common  pleas  court  on  the  merits  without  raising  the  ob- 
jection. 

R.  B.  Fisher,  for  plaintiff  in  error. 
King  <&  Ramsey,  contra. 

Richards,  J. 

The  Sandusky  Oas  &  Electric  Co.  brought  an  action  before  a 
justice  of  the  peace  of  this  county  against  Myrtle  Crosby  to  re- 
cover on  an  account  for  gas  and  electricity  furnished  to  her  for 
use  in  her  residence.  The  action  was  accompanied  by  an  attach- 
ment. Summons  was  issued  on  the  15th  day  of  November,  1911, 
and  was  served  on  her  the  same  day.  Accompanying  the  sum- 
mons was  an  order  of  attachment  which  was  levied  the  same  day 
on  certain  property  claimed  to  be  owned  by  her.  One  of  the 
grounds  for  the  attachment  stated  in  the  affidavit  therefor  was 
that  the  gas  and  electricity  furnished  were  necessaries.  Before 
issuing  the  order  of  attachment  the  justice  took  from  the  plaint- 
iff in  his  court  a  bond  in  which  it  is  recited  that  '*We  bind  our- 
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selves  to  the  defendant,  Myrtle  Crosby. ' '  etc.    The  bond  is  signed 
'The  Sandusky  Gas  &  Electric  Co.,  E.  A.  Beckstine,  Mgr." 

The  justice,  by  entry  upon  his  docket,  approved  of  this  bond 
and  the  surety  thereon.     Myrtle  Crosby  was  married  on  the 
day  following  the  levy  of  the  attachment  issued  against  her, 
and  thereupon  moved  to  discharge  the  attachment  for  various 
reasons,  among  which  are  that  the  property  was  exempt  from 
attachment,  and  that  in  fact  it  belonged  to  her  husband.    When 
the  case  came  on  for  hearing  in  the  justice  court  he  discharged 
the  attachment  and  rendered  a  judgment  against  the  Sandusky 
Gas  &  Electric  Co.  for  the  costs  made  on  the  attachment,  and 
judgment  in  favor  of  the  company  against  Myrtle  Crosby  for 
the  full  amount  claimed  in  the  bill  of  particulars.    I  might  say, 
in  passing,  that  at  no  stage  of  the  case  was  the  amount  sued  for 
before  the  justice  disputed  by  Myrtle  Crosby.    The  Sandusky 
Gas  &  Electric  Co.  filed  with  the  justice  an  appeal  bond  in  the 
sum  of  $600,  being  twice  the  appraised  value  of  the  attached 
property,  by  which  bond  it  undertook  to  appeal  from  the  de- 
cision of  the  justice  discharging  the  attachment  and  adjudging 
costs  on  the  attachment  against  it. 

On  the  trial  of  the  case  in  the  court  of  common  pleas  that 
court  overruled  the  motion  to  discharge  the  attachment.  Subse- 
quent to  the  hearing  of  the  case  in  the  common  pleas  court  on 
the  merits,  Myrtle  Crosby  filed  a  paper  objecting  to  the  jurisdic- 
tion of  that  court  over  her  person. 

The  case  is  brought  to  the  circuit  court  by  a  petition  in  error 
and  a  bill  of  exceptions  containing  all  the  evidence.  The  con- 
*clusions  reached  by  us  will  be  briefly  stated.  The  claim  made 
by  the  plaintiff  in  this  court  that  the  property  attached  belongs 
to  her  husband  can  not  be  investigated  nor  determined  upon  a 
motion  to  discharge  the  attachment.  That  principle  was  an- 
nounced by  the  Supreme  Court  in  Langdon  v.  Conklin,  10  0.  S.. 
439,  more  than  fifty  years  ago  and  has  ever  since  been  followed. 

The  marriage  of  the  defendant  on  the  day  following  the  levj- 
of  the  attachment  does  not  entitle  her  to  claim  the  property  as 
exempt  from  attachment.  Selders  v.  Lane,  40  0.  S.,  345 ;  2  C.  C, 
63;  13  C.  C,  530. 
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Some  contention  exists  as  to  whether  the  plaintiff  in  attach- 
ment before  the  justice  had  the  right  to  appeal  from  the  order 
discharging  the  attachment  and  adjudging  the  costs  against  it. 
Without  determining  that  question,  we  are  unanimously  of  .the 
opinion  that  by  going  to  trial  in  the  common  pleas  court  on  the 
merits  without  having  challenged  the  jurisdiction  of  the  latter 
court  the  defendant  waived  any  right  that  may  have  existed  to 
deny  the  appealability  of  the  action.  The  point  appears  to 
have  been  determined  by  the  Supreme  Court  in  Drake  v.  T%u>ker, 
83  O.  S.,  97. 

Finding  no  prejudicial  error,  the  judgment  of  the  court  of 
common  pleas  will  be  aflSrmed. 

WiLDMAN,  J.,  and  KiNKADE,  J.,  coucur. 


CRIMINAL  JURISDlCTiON  Or  JUSTICES  Or  THE  PEACE 
IN  HAMILTON  COUNTY. 

Court  of  Appeals  for  Hamilton  County. 

In  re  Application  op  George  Hesse  for  a  Writ  op 
Habeas  Corpus.* 

Decided,  March  22,  1915. 

Justices  of  the  Pence — Without  Criminal  Jurisdiction  in  Cincinnati 
Township — Municipal  Court  Act  Not  Affected  hy  Section  13423. 

The  special  jurisdiction  given  to  justices  of  the  peace,  police  judges  and 
mayors  in  criminal  cases,  conferred  by  Section  13423  as  amended 
April  28,  1913,  in  no  way  modifies  the  Cincinnati  Municipal  Court 
act  which  gives  to  that  court  exclusive  jurisdiction  in  Cincinnati 
township. 

Zr.  C.  BoUinger  and  Pogm,  Iloffheimer  <&  Pogue,  for  plaintiff 
in  error. 

Max  Levy,  contra. 

*Afnrmed  by  the  Supreme  Court,  In  Re  Application  of  George  Hesse, 
reported  in  93  Ohio  State. 
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QOBMAK,  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
court  of  common  pleas  discharging  George  Hesse  from  the  cus- 
tody of  George  L.  Timberlake,  a  constable  of  Millcreek  township, 
who  held  said  Hesse  under  a  warrant  issued  June  5,  1914,  by 
Charles  T.  Dumont,  a  justice  of  the  peace  of  Millcreek  township. 

The  record  discloses  that  Hesse  at  the  time  of  his  arrest  was  a 
citizen  and  a  resident  of  Cincinnati  township,  and  was  charged 
with  the  commission  of  a  misdemeanor  in  Cincinnati  township- 
cruelty  to  animals.  The  sole  question  before  this  court  is  whether 
or  not  the  justice  of  the  peace  had  jurisdiction  to  issue  the  war- 
rant. 

Counsel  for  the  complainant,  Hesse,  contend  that  under  the 
provisions  of  the  act  creating  the  municipal  court  of  Gincinnatit 
103  Ohio  Laws,  page  27,  Section  41,  no  justice  of  the  peace  out- 
side of  Cincinnati  township  had  jurisdiction  to  issue  the  war- 
rant under  which  Hesse  was  arrested.  The  section  in  substance 
provides,  among  other  things,  that  no  justice  of  the  peace  in  any 
township  of  Hamilton  county,  outside  of  Cincinnati  township, 
shall  have  jurisdiction  in  any  criminal  proceeding  in  which  a 
warrant,  order  of  arrest,  summons,  order  of  attachment  or  gar- 
nishment  or  other  process  except  subpoena  for  witnesses,  unless 
the  offense  charged  shall  be  alleged  to  have  been  conmiitted 
within  said  township  where  the  warrant  is  issued.  Section  43 
of  said  act  deprives  justices  of  the  peace  of  Cincinnati  township 
of  all  criminal  jurisdiction. 

Counsel  for  the  constable,  Timberlake,  maintain  that  by  virtue 
of  the  act  passed  April  28th,  1913  (103  0.  L.,  539,  540),  the 
jurisdiction  of  justices  of  the  peace  in  Hamilton  county  in  crim- 
inal cases  was  fully  restored ;  that  inasmuch  as  the  act  creating 
the  municipal  court  was  passed  April  17,  1913,  eleven  days  he- 
fore  the  act  of  April  28,  1913  (103  0.  L.,  539),  to  the  extent  that 
it  affects  the  jurisdiction  of  justices  of  the  peace  in  criminal  mat- 
ters, the  municipal  court  act  has  been  repealed  or  modified  hy 
implication.  There  was  no  express  repeal.  The  act  of  April  28. 
1914,  was  an  amendment  to  Section  13423,  which  had  been  a  part 
of  the  General  Code  and  the  Revised  Statutes  for  several  vean. 
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This  Section  14323  prescribed  the  jurisdiction  of  justices  of 
the  peace  throughout  the  state  as  to  many  cases  therein  enumer- 
ated. Prior  to  the  amendment  of  April  28,  1914,  there  was  em- 
braced in  this  section  under  sub-head  thirteen  classes  of  cases 
in  which  justices  of  the  peace,  police  judges  and  mayors  of  vil- 
lages were  authorized  to  act.  The  act  of  April  28,  1914  (103 
0.  L.,  539-540),  added  to  this  list  of  cases  by  amendment  two 
additional  classes  of  cases,  sub-heads  14  and  15,  to-wit,  offenses 
for  violation  of  the  laws  relating  to  weights  and  measui'es  and 
short-weighing  and  measuring.  Section  13423,  as  it  existed  be- 
fore its  amendment  in  April,  1914,  was  and  still  is  of  a  general 
nature  and  applies  to  all  justices  of  the  peace  in  the  state,  and 
it  is  therefore  claimed  by  counsel  for  the  constable  that,  being  a 
later  law  than  the  municipal  court  act,  Section  41,  it  in  effect, 
because  of  the  conflict  between  the  two  laws,  operated  to  im- 
pliedly repeal  or  modify  Section  41  of  the  municipal  court  act. 
Now  justices  of  the  peace  are  no  longer  constitutional  officers 
by  virtue  of  the  adoption  of  the  new  Constitution  in  1912.  See 
Article  IV,  Sections  1  and  9,  and  schedule.  State,  ex  rel  Oood- 
mm,  V.  Redding,  87  0.  S.,  388. 

The  office,  sioce  January  1,  1913,  is  purely  statutory,  and  the 
Legislature  has  power  to  create  or  abolish  the  office,  enlarge  or 
limit  the  jurisdiction  thereof.  The  act  creating  the  municipal 
court  of  Cincinnati  and  prescribing  its  jurisdiction  is  a  special 
act  authorized  by  the  Constitution,  Article  IV,  Section  15.  See 
State  V.  Block,  65  0.  S.,  370. 

There  is,  therefore,  no  question  of  the  validity  of  the  two  acts 
under  consideration,  the  only  question  being  whether  both  can 
stand  because  of  their  apparent  conflict,  and  if  they  both  can 
not  stand,  then  has  Section  41  of  the  municipal  court  act  been 
repealed  by  implication  t  We  are  of  the  opinion  that  these  two 
laws  are  not  irreconcilable  or  in  conflict,  and  that  both  are  in 
full  force  and  effect  as  valid  expressions  of  the  sovereign  will 
of  the  Legislature. 

The  rule  is  well  settled  that  repeals  by  implication  are  not 
favored,  and  this  proposition  is  admitted  by  counsel  for  defend- 
ant in  error  to  be  true,  and  so  true  that  no  authorities  need  be 
cited  in  support  thereof. 
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It  is  the  duty  of  the  courts  to  uphold  and  sustain  all  laws 
passed  by  the  Legislature  unless  they  are  palpably  and  mani- 
festly unconstitutional  or  in  irreconcilable  conflict  with  some 
other  leg^lation  on  the  same  subject.  It  is  also  the  duty  of  the 
courts,  if  possible,  to  reconcile  any  and  aU  apparent  conflicts, 
differences  and  inconsistencies  in  the  laws  so  as  to  permit  all 
the  acts  of  the  Legislature  to  stand  and  render  none  nugaton-. 
See  Street  By,  v.  Peace,  68  0.  S.,  200;  Dodge  v.  Grtd/cy,  10  0. 
S.,  178. 

In  this  latter  case  the  Supreme  Court  said : 

**  Where  two  affirmative  statutes  exist,  one  is  not  to  be  con- 
strued to  repeal  'the  other  by  implication  unless  they  can  be 
reconciled  by  no  mode  of  interpretation.'' 

This  language  was  expressly  approved  in  the  case  above  cited, 
68  0.  S.,  206. 

The  act  creating  the  municipal  court  of  Cincinnati  is  special 
and  applies  only  to  Cincinnati  and  Hamilton  county,  whereas. 
Section  13423  as  amended  April  28,  1914,  is  general  in  its  opera- 
tions and  applies  to  all  justices  except  where  the  act  is  limited 
by  some  special  act.  The  Legislature  having  the  power  to  limit 
the  jurisdiction  of  justices  of  the  peace  either  by  general  or 
special  legislation,  has  expressly  limited  their  jurisdiction  in 
Hamilton  county  in  the  manner  specified  in  the  special  act  cre- 
ating the  municipal  court  of  Cincinnati  (Section  41).  The  pro- 
visions of  this  special  act,  even  though  enacted  prior  to  the 
amendment  of  Section  13423.  General  Code,  a  general  statute, 
modifies  the  provisions  of  that  section  so  as  to  make  part  of  the 
jurisdiction  therein  conferred  on  justices  of  the  peace  in  general 
applicable  to  justices  of  the  peace  in  Hamilton  county  outside 
of  Cincinnati  township.  It  stands  as  though  Section  41  of  the 
municipal  court  act  were  added  on  as  an  exception  to  the  general 
Section  13423,  General  Code. 

The  Legislature,  when  it  amended  Section  13423,  will  be  as- 
sumed and  presumed  to  have  had  knowledge  of  the  passage  of 
the  act  creating  the  municipal  court,  and  if  it  had  intended  to 
repeal  or  modify  Section  41  of  that  act,  doubtless  it  would  have 
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done  so  in  unequivocal  terms.  It  did  not  expressly  repeal  this 
Section  41  of  the  municipal  court  act,  and  we  are  of  the  opinion 
that  the  provisions  of  this  special  act  (Section  41)  in  Cincinnati 
township  supersedes  and  takes  the  place  of  the  more  general 
provisions  of  Section  13423.  See  R.  R.  Co.  v.  County,  71  0.  S., 
454-457 ;  State  v.  Borham,  72  0.  S.,  358,  where  the  court  on  page 
363  in  commenting  on  a  case  similar  to  the  one  under  considera- 
tion said : 

*'We  are  constrained  to  the  conclusion  that  Section  1817  was 
intended  by  the  General  Assembly  as  an  exception  to  the  general 
provisions  of  7146.'' 

Phirthermore  it  appears  that  the  amendment  to  Section  13423 
simply  added  two  additional  subdivisions  to  the  statute  and  was 
not  the  enactment  of  new  legislation.  If  this  amendment  had 
not  been  made,  it  would  scarcely  be  claimed  now  that  Section  41 
of  the  special  municipal  court  act  had  been  repealed  by  implica- 
tion. How,  then,  can  it  be  claimed  that  a  minor  amendment  to 
the  section  which  had  been  in  force  for  a  long  time,  had  the 
effect  of  repealing  a  special  act  which  by  fair  interpretation  may 
stand  as  an  exception  to  the  general  provisions  when  it  is  appar- 
ent that  the  Legislature  had  no  intention  of  repealing  it  ? 

For  the  reasons  stated  we  are  of  the  opinion  that  the  justice  of 
the  peace,  Charles  T.  Dumont,  had  no  jurisdiction  to  issue  the 
warrant  in  this  case,  and  the  judgment  of  the  common  pleas 
court  is  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.).  J.,  concur. 
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PROSECUTION  rOR  KBEPINC  INTOXICATINC  UQiUOR 
IN  IMtY  TERRITORY. 

Court  of  Appeals  for  Belmont  County. 

Harold  Stephens  v.  State  op  Ohio. 

Decided,  June  23,  1915. 

Intoxicating  Liquors — Keeping  of,  in  Dry  Territory — Exception  of  the 
Statute  as  to  Bona  Fide  Residence  Not  Applicable,  When. 

Where  intoxicating  liquor  is  found  in  considerable  quantities  in  a  room 
rented  by  the  defendant  in  dry  territory,  and  in  which  some  of  his 
other  property  was  also  found,  the  exception  embodied  in  Section 
6102,  General  Code,  as  to  liquor  kept  in  drug  stores  and  bona  fide 
private  residences  is  not  applicable,  where  the  room  was  but  six 
feet  wide  and  eight  feet  long  and  was  without  bed  or  bedding. 

Nathan  II,  Barber,  for  plaintiflE  in  error. 
Smith,  Howard  &  Thornburg,  contra. 

HoucK,  J.  (sitting  in  place  of  Pollock,  J.). 

This  cause  is  here  on  error  from  the  Common  Pleas  Court  of 
Belmont  County,  Ohio.  On  the  10th  day  of  July,  1914,  the 
plaintiff  in  error,  Harold  Stephens,  was  charged  in  an  affidavit 
filed  before  Mlayor  G.  A.  Colpitts,  of  Barnesville,  Ohio,  with  a 
violation  of  the  liquor  laws  of  the  state  of  Ohio. 

The  affidavit  charges  that  the  said  Harold  Stephens,  from  the 
8th  day  of  July,  1914,  to  the  10th  day  of  July,  1914,  both  inelu- 
sive,  at  the  village  of  Barnesville,  county  of  Belmont  and  stat* 
of  Ohio,  did  then  and  there  unlawfully  keep  a  place  where  in- 
toxicating liquors  were  then  and  there  kept  for  furnishing  and 
giving  away  as  a  beverage ;  that  the  keeping  of  said  place  as 
aforesaid  by  the  said  Harold  Stephens  was  then  and  there  pro- 
hibited and  unlawful,  and  contrary  to  Section  13225  of  the 
General  Code  of  Ohio,  and  against  the  peace  and  dignity  of  the 
state  of  Ohio. 
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The  said  Harold  Stephens  was  arrested  on  said  charge,  taken 
before  said  mayor,  and  entered  a  plea  of.  not  guilty  thereto. 
A  trial  was  had,  and  he  was  convicted,  and  a  fine  and  sentence 
imposed  upon  him  by  said  mayor.  A  motion  for  a  new  trial  was 
filed,  heard  and  overruled.  To  the  judgment  of  conviction  and 
overruling  of  the  motion  for  a  new  trial  error  was  prosecuted 
to  the  court  of  common  pleas  of  this  county,  and  the  judgment 
of  the  mayor  was  affirmed,  and  error  is  now  prosecuted  to  this 
court  to  reverse  the  judgment  of  the  common  pleas  court  in  af- 
firming the  judgment  of  the  mayor. 

Numerous  grounds  of  error  are  alleged  in  the  petition  in  er- 
ror, but  two  grounds  are  relied  upon  in  the  brief  of  counsel  for 
plaintiff  in  error,  to-wit : 

First,  because  the  testimony  is  insufficient  to  sustain  the  judg- 
ment of  the  court. 

Second,  because  the  judgment  is  against  the  weight  of  the 
evidence  and  is  contrary  to  law. 

The  evidence  as  disclosed  by  the  record  shows  that  the  de- 
fendant below,  the  plaintiff  in  error,  rented  a  room  in  a  dwell- 
ing house  occupied  by  Mrs.  Fisher,  in  the  village  of  Barnesville, 
Belmont  county,  Ohio ;  that  said  room  had  no  windows  in  it, 
and  that  the  next  day  there  was  found  in  said  room  that  was 
rented  by  the  defendant  below,  the  plaintiff  in  error,  ninety- 
three  bottles  of  whiskey  in  three  sacks,  a  whiskey  barrel  with  a 
small  door  opening  in  the  side,  a  coat  and  a  note  book  therein 
with  the  name  of  Harold  Stephens  on  the  flyleaf,  and  a  picture 
of  the  mother  of  plaintiff  in  error.  The  evidence  shows  that  the 
book  found  in  the  coat  belonged  to  the  plaintiff  in  error,  and 
that  the  coat  was  one  worn  by  him  at  or  about  the  time  of  his 
arrest  and  conviction. 

The  plaintiff  in  error  claims  favor  under  Section  6102  of  the 
General  Code  of  Ohio,  which  reads  as  follows: 

**In  a  territory  in  which  the  sale,  furnishing  or  giving  away 
of  intoxicating  liquor  as  a  beverage  is  prohibited,  the  keeping 
of  intoxicating  liquor  in  a  room,  building  or  other  place,  except 
in  a  regular  drug  store  or  in  a  bona  fide  private  residence,  shall 
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be  prima  facie  evidence  that  such  liquor  is  kept  for  unlawful 
sale,  furnishing  or  giving  away.'' 

The  evidence,  as  shown  by  the  record  in  this  case,  discloses 
the  fact  that  the  plaintiff  in  error  never  occupied  this  room  as  a 
residence,  and,  as  a  matter  of  fact,  the  evidence  discloses  that 
there  was  no  bed  or  bedding  in  the  room,  and  that  the  r(K»m 
was  about  six  feet  wide  and  eight  feet  long,  and  without  win- 
dows, and  that  from  the  location  of  the  building  and  its  sur- 
roundings it  would  not  be  a  proper  room  to  be  used  as  a  habita- 
tion. 

Counsel  for  plaintiff  in  error  maintain  that  the  room  was  a 
bo7ia  fide  residence  of  the  plaintiff  in  error,  and  that  therefore 
the  section  of  the  statute  above  referred  to  is  applicable  to  the 
case  at  bar,  and  by  reason  thereof  thie  plaintiff  in  error  was  not 
properly  or  legally  convicted  of  the  offense  charged  in  the  affi- 
davit. 

Prom  an  examination  of  the  record,  and  relying  wholly  and 
entirely  upon  it,  and  applying  the  above  section  of  the  General 
Code  thereto,  we  are  of  the  opinion  that  the  plaintiff  in  error, 
the  defendant  below,  was  properly  and  legally  convicted  under 
the  facts  as  disclosed  by  the  record ;  and  there  being  no  error  in 
the  record  prejudicial  to  the  rights  of  plaintiff  in  error,  the 
judgment  is  aflSrmed,  and  the  cause  remanded  for  execution. 

Powell,  J.  (sitting  in  place  of  Metcalfe,  J.),  and  Spence,  Jm 
concur. 
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ORDER  rOR  PAYMENT  OUT  OF  SUM  DUE  CONTRACTOR. 

Circuit  Court  of  Cuyahoga  County. 

Henry  Soeder  v.  The  City  of  Cleveland  et  al. 

Decided,  March  20,  1902. 

Assignments — Intent  of  Parties  Governs — T7iat  the  Fund  out  of  Which 
an  Order  is  to  he  Paid  is  Derived  from  Several  Sources  Not  Ma- 
teHal 

1.  In  determining  whether  an  order,  given  by  a  contractor  for  the 

payment  of  a  certain  sum  out  of  the  amount  due  or  to  become  due 
to  him  upon  his  contract  is  an  assignment  pro  tanto  of  money  in 
the  hands  of  the  drawee,  the  intent  of  the  drawer  and  drawee  is  the 
determining  factor. 

2.  Where  orders  are  given  by  a  contractor  to  parties  who  have  furnished 

labor  and  materials  for  the  performance  of  the  particular  work 
which  he  was  under  contract  to  perform  for  the  drawee,  there  is 
a  strong  presumption  that  the  orders  so  given  were  understood 
to  be  payable  only  to  the  extent  that  there  were  funds  in  the  hands 
of  the  drawee  which  would  become  due  the  drawer, 

3.  The  fact  that  the  fund,  from  which  a  contractor  directs  the  drawee 

to  pay  certain  orders,  consists  of  the  amounts  due  him  upon  four 
several  and  distinct  contracts  will  not  prevent  such  orders  being 
regarded  as  assignments  pro  tanto  when  such  was  the  evident  in- 
tention of  the  parties. 

Solders  &  Tilden,  for  plaintiflP. 
Beacom,  Baker  d'  Carey,  contra. 

]\Iarvin,  J. ;  Caldwell,  J.,  and  Hale,  J.,  concur. 

This  case  was  tried  in  this  court  on  appeal.  The  facts  are  that 
one  C.  J.  Hoffman  entered  into  four  several  contracts  with  the 
city  of  Cleveland  for  the  improvements  of  four  streets  in  the 
city — Willett,  West  Cemetery,  Wade  Park,  and  West  Clinton 
streets. 

After  proceeding  with  the  work  a  considerable  time,  finding 
himself  unable  to  carry  out  a  complete  contract,  he  assigned  all 
his  interest  in  the  contracts  to  Henry  Soeder.  At  the  time  of 
such  assignment  there  were  assignments  which  had  been  made 


258       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Soeder  v.  Cleveland  et  al.  I  Vol.  24  (N.Si 

for  the  payment  of  work  to  be  done  under  the  contracts,  to  bo 
made  under  estimate  of  the  engineering  department  of  the  city. 
A  considerable  amount  of  work  on  the  several  contracts  had 
been  performed  for  which  payment  had  not  been  made  at  the 
time  of  the  assignment  of  Hoffman  to  Soeder.  Prior  to  the  tinn' 
of  the  assignment  of  the  contract  made  to  Soeder  various  ac- 
counts had  been  made  out  by  parties  who  had  furnished  material 
and  labor,  and  it  is  said  that  they  became  liens  or  prior  cllam^ 
upon  the  fund,  and  as  to  that  no  question  is  here  made.  Bm 
in  addition  to  that  orders  had  been  given  by  Hoffman  upon 
the  director  of  accounts  of  the  city  for  the  payment  of  certain 
sums,  and  the  questions  here  are  with  reference  to  such  orders. 
Those  orders  not  having  been  accepted  or  paid  at  the  time  of  thi- 
assignment  of  the  contracts  by  Hoffman  to  Soeder,  the  question 
to  be  determined  is  whether  they  amount  to  an  assignment  for 
the  amounts  for  which  they  were  drawn,  that  is,  an  assignment 
of  that  part  of  the  money  owing  to  Hoffman  upon  the  contract 
One  of  these  was  made  to  one  Henry  C.  Heman,  and  reads: 

^'Aprill,  ISfn). 

'Director  of  Accounts, 

"'Dear  Sir:  Please  give  Henry  C.  Heman  voucher  for  $119.2<' 
for  labor  and  material  furnished  by  him  in  making  the  approach 
to  Willett  Street  Viaduct,  and  charge  same  against  my  next 
estimate  and  oblige, 

*' Yours  truly, 

*'C.  J.  Hoffman." 

On  the  part  of  Heman  it  is  insisted  that  this  is  surely  an 
assignment  of  $119.20  out  of  the  moneys  which  would  be  other- 
wise payable  at  the  next  estimate  to  Hoffman. 

The  others  are  different  from  the  one  that  has  just  been  read. 
and  each  of  the  several  other  orders  are  practically  the  same.  1 
read  the  one  to  B.  &  X.  Rich  because  the  reading  of  this  latter 
will  do  for  the  reading  of  all  the  orders  other  than  that  of 
Heman : 

Cleveland,  Ohio,  Januarj-  19,  W9. 
J\rR,  RossTTER,  Director  of  Accounts, 
City  of  Cleveland, 
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Please  pay  to  bearer,  B.  &  N.  Rich  Co.  ($141.35),  one  hundred 
and  forty-one  and  35/100  dollars,  and  charge  the  same  to  any 
estimate  which  may  become  due  me. 

Yours  respectfully. 

C.  J.  Hoffman. 

Remembering  that  there  are  four  several  contracts  that  Hoff- 
man had  with  the  city,  it  is  said  that  in  any  event  this  was 
not  such  a  direction  to  pay  out  of  a  particular  fund  in  any  wise 
as  to  make  this  an  assignment  of  any  part  of  the  money  that 
would  be  due  Hoffman  upon  the  estimate. 

The  authorities  are  uniform  that,  where  an  order  is  made  for 
payment  out  of  a  particular  fund,  such  an  order  is  an  assign- 
ment pro  tanto  of  money  in  the  hands  of  the  drawee  to  the 
payee  of  the  order. 

They  are  equally  uniform  that  where  the  order  is  for  the  pay- 
ment of  a  certain  sum  with  the  designation  of  a  fund  out  of 
which  a  drawee  may  reimburse  himself,  and  not  an  assignment 
of  an  amount  to  be  taken  out  of  the  fund,  except  where  the  bill 
is  for  the  entire  amount  owing  by  the  drawee  to  the  payee,  such 
order  is  not  an  assignment. 

The  authorities  are  uniform  in  this,  that  the  intent  of  the 
parties,  the  drawee  and  the  payee,  is  to  determine  whether  there 
is  an  assignment,  an  equitable  assignment  of  so  much  of  the  fund 
as  is  necessary  to  pay  the  order,  or  that  it  shall  be  a  bill  of  ex- 
change so  that,  if  accepted  by  the  drawee,  it  would  be  payable 
at  all  events.  A  large  number  of  cases  have  been  examined: 
62  0.  S.,  637 ;  45  Wis.,  403 ;  42  Ind.,  527 ;  44  ]Me.,  496 ;  263  Mass., 
6,  and  a  case  in  3  Nisi  Prius  Reports,  282,  opinion  by  Judge 
Smith  of  the  Superior  Court  of  Cincinnati,  and  others  we  have 
examined,  all  make  it  clear  that  in  some  of  the  cases  orders  very 
similar  to  those  of  Rich's  here,  are  held  to  be  assignments.  The 
%nte7ition  of  the  drawee  and  drawer  must  govern  in  each  in- 
stance. 

If  these  several  orders  are  to  be  treated  as  bills  of  exchange, 
then  an  acceptance,  unqualified,  of  either  of  these  would  have 
held  the  drawee  to  the  payment  of  the  amount  named  in  the 
order.    If  they  are  assignments,  an  acceptance  would  only  have 
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required  the  payment  of  such  as  there  was  money  applicaW.- 
to  the  payment  thereof. 

In  determining  the  inteniion  of  the  parties  here,  one  can  not 
overlook  the  fact  that  Hoffman  was  under  contract  for  the  i>er- 
formance  of  particular  work,  for  which  he  was  to  receive  money, 
and  that  the  parties  to  whom  the  orders  were  given  were  those 
who  had  furnished  material  or  labor  for  the  performance  of 
that  work;  the  conclusion  seems  almost  irresistible  that  they 
must  have  understood,  not  that  these  orders,  or  most  of  them. 
were  to  be  absolutely  payable  at  all  events,  but  only  to  thi- 
extent  that  a  particular  fund  that  would  otherwise  be  payable 
to  Hoffman  should  be  in  the  hands  of  the  drawee. 

It  is  said,  there  being  four  contracts  here,  that  in  such  an 
order  as  this  draw^n  to  Rich  and  others  which  are  like  it,  there 
could  not  be  a  particular  fund  out  of  which  it  was  necessary  to 
l)e  paid  because  there  would  be  four  funds.  It  is  coneedeil  as  to 
Heman  that  that  might  be  different,  as  it  was  for  work  done 
and  labor  performed  in  making  the  approach  to  the  AVillett 
Street  Viaduct.  But,  as  to  any  of  these,  if  accepted,  is  it  pos- 
sible that  the  acceptor  would  have  been  liable  for  the  amount: 
Could  it  have  been  so  understood  by  the  drawee  and  the  drawer.' 
One  can  hardly  doubt  that  it  must  have  been  understood  that 
nothing  was  to  have  been  paid  upon  these  except  out  of  the  fmul 
which  would  otherwise  be  payable  to  Hoffman,  Tliis  is  strength- 
ened by  the  fact  that  the  orders  were  made  iipon  municipal  au- 
thorities who  would  have  no  right  to  bind  the  municipality  by 
accepting  such  orders,  beyond  the  amount  which  would  other- 
wise be  payable  to  Hoffman,  and,  in  this  connection,  attention  is 
called  to  the  case  of  Reeside  v.  Knox  et  al,  2  Wharton,  233. 

An  order  was  made  upon  the  Postmaster-General  of  t)-** 
United  States,  which  reads: 

J 'Sir:     On  the  first  day  of  January,  1836,  pay  to  my  onbr 
$5,000,  for  value  received,  and  charge  the  same  to  my  account. 
.  for  transporting  the  V.  S.  mail,  and  oblige, 

"Your  Friend.  J.  R.  * 

On  page  238,  in  the  o|)ini()ii.  Judge  Gibson  uses  this  langiiajj*-: 

**The  officer,  being  the  public  agent,  would  not  have  bvi. 
liable  on   an   absolute  acceptance;   and  the  government  itself 
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would  not  have  been  liable,  for  it  gave  him  no  authority  to  bind 
it.  The  public  officers  may,  doubtless,  draw  or  receive  bills  to 
facilitate  the  business  of  their  departments;  but  they  would 
transcend  their  power,  did  they  attempt  to  pledge  the  responsi- 
bility of  the  government  as  a  merchant  or  a  banker  in  the 
money  market." 

Now  the  reasoning  there  seems  fairly  applicable  to  this  case. 
We  should  have  no  trouble  with  this  case  at  all  if  the  case  of 
Little  v.  Carran  et  al  had  been  disposed  of.  It  is  found  in 
40  0.  S.,  397,  and  is  a  suit  brought  by  Little  against  Carran 
as  endorser  of  a  draft  which  reads : 

**  Cleveland,  August  13,  1873. 

**  $1,125. 

*^0n  the  8th  day  of  April,  1874,  pay  to  the  order  of  T.  J. 
Carran,  Esq.,  eleven  hundred  and  twenty-five  dollars  and  charge 
to  my  quarter's  salary  as  city  official  solicitor,  due  at  that  time, 
demand  and  protest  waived.  Value  received  and  place  to  ac- 
count of  W.  C.  Bunts. 

**To  S.  T.  Everett,  Esq.,  City  Treasurer. 

''Endorsed:    Thomas  J.  Carran.'' 

Wm.  C.  Bunts  died  before  April  8th,  at  which  time  this  draft 
was  to  have  been  paid,  and  at  which  time  the  amount  was  to 
have  been  due  him  as  solicitor  of  the  city  of  Cleveland.  Carran 
had  endorsed  this'  order  to  Little  and  Little  brought  suit  upon 
it  against  Carran ;  and  it  was  held  in  that  case,  by  the  Supreme 
Court,  Judge  McCauley  delivering  the  opinion,  that  that  was  a 
hill  and  not  an  assignment  of  the  amount  of  $1,125  out  of  the 
salary  of  Bunts. 

As  was  said  in  the  argument  here  it  seems  never  to  have  been 
cited  in  any  reported  case. 

In  addition  to  that,  stress  is  laid  in  the  opinion  upon  the  lan- 
guage used  in  the  order,  ** demand  and  protest  waived."  The 
court  say  that  it  was  clear  that  the  drawer,  Mr.  Bunts,  under- 
stood that  he  was  himself  liable  for  this  as  upon  a  bill,  if  it 
should  not  be  paid  by  the  drawee.    It  was  not  an  assignment. 

To  the  extent  that  the  decision  in  this  ease  is  governed  by 
the  words  ''demand  and  protest  waived,"  it  differs  from  the 
ease  we  have  here. 
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We  hold  that  these  several  orders  each  constitutes  an  assign- 
ment of  the  fund  to  the  extent  necessary  to  pay  the  several 
orders,  and  that  they  are  not  bills  or  to  be  treated  as  such. 


COSTS  IN  UNSUCCESSFUL  APPROPRIATION  PROCEEHNC. 

Circuit  Court  of  Cuyahoga  County. 

Frederick  Ohmenhauser  v.  W.  S.  Kerruish. 

Decided,  March  23,  1901. 

Costs — Attorney's  Fees — Costs  and  Attorney's  Fees  Not  Taxable  Agaitat 
Defendant  Railroad  Company  in  Unsuccessful  Action  for  Occupa- 
tion of  Land. 

Where  an  action  is  brought  in  the  probate  court  under  Section  6448, 
Revised  Statutes,  for  the  value  of  land  used  and  occupied  by  a 
railroad  company,  and  results  in  a  judgment  for  the  defendant  com- 
pany, attorney's  fees  and  the  costs  in  the  case  can  not  be  taxed 
against  the  defendant  company  under  Section  6438,  Revised  Stat- 
utes. 

Hamilton,  Hamilton  &  Smith,  for  plaintiff  in  error. 
W.  8.  Kerruish,  contra. 

Hale,  J. ;  Caldwell,  J.,  and  ^rARvm,  J.,  concur. 

In  April,  1895,  the  plaintiff  in  error  had  an  action  pendine: 
in  the  probate  court  against  the  Nickel  IMate  Railway  Company 
in  which  he  sought  to  recover  compensation  for  land  which  hf 
claimed  was  occupied  by  that  company  for  its  right-of-way.  The 
action  was  brought  under  Section  6448  of  the  Revised  Statutes 
of  Ohio. 

At  the  commencement  of  the  action  Ohmenhauser  was  repre- 
sented by  other  counsel,  but  on  the  13th  day  of  April,  1895,  he 
employed  Kerruish  to  take  charge  of  and  prosecute  that  action. 
A  trial  was  had  before  that  court,  resulting  in  a  verdict  in  favor 
of  Mr.  Ohmenhauser,  for  about  six  thousand  dollars.  This,  on 
motion  for  a  new  trial,  was  set  aside  by  the  court.  A  second 
trial  resulted  in  a  verdict  for  the  defendant,  the  railway  com- 
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paiiy,  upon  which  a  judgment  was  rendered.  Kerruish  brought 
his  action  in  the  court  of  common  pleas  to  recover  for  services  so 
rendered.  The  defendant,  the  plaintiff  in  error,  interposed  to 
that  claim,  first,  a  general  denial;  second,  a  cross-petition  in 
which  he  alleges  that  on  the  2d  day  of  March,  1896,  he  made  a 
contract  with  the  defendant  in  error,  Kerruish,  under  and  by 
the  terms  of  which  the  defendant  in  error  was  then  to  take  steps 
necessary  to  secure  for  him  his  costs,  attorney  fees  and  expenses 
incurred  in  the  case  to  which  I  have  above  referred,  which  he 
negligently  failed  to  do. 

The  reply  denied  the  allegations  of  the  cross-petition. 

In  submitting  the  issue  upon  this  cross-petition  to  the  jury, 
the  court  said : 

**  Defendant  seeks  to  recover  certain  damages  as  set  forth  in 
his  answer  in  this  case,  alleging  that  by  reason  of  certain  things 
that  he  was  damaged  in  the  sum  of  fifteen  hundred  dollars,  and 
concluding  his  answer  and  cross-petition  with  a  prayer  for 
judgment  for  the  sum  of  $299,  with  interest  thereon,  from  the 
date  stated  by  defendant  in  his  answer  and  cross-petition. 
*  **Now,  gentlemen  of  the  jury,  as  a  matter  of  law,  I  desire  to 
say  at  this  point  that  under  the  statutory  law  of  this  state  that 
the  defendant  would  not  be  entitled  to  recover  in  damages  for 
the  simple  reason  that  the  facts  in  this  case  clearly  show  that  it 
is  not  within  the  purview  of  the  statute  authorizing  the  allow- 
ance of  attorneys*  fees  or  expenses  in  the  probate  court  for  the 
reason  that  the  suit  was  commenced  by  Frederick  Ohmenhauser 
and  not  by  the  railroad  company  to  appropriate  the  land  in 
(luestion  and,  therefore,  I  say  to  you,  gentlemen  of  the  jury, 
that  in  that  regard  the  defendant  in  this  case  in  the  opinion  of 
the  court,  is  not  entitled  to  recover  a  judgment  in  any  way 
whatever  under  the  allegations  set  forth  in  his  answer  and  cross- 
petition  in  this  case,  and  the  evidence  adduced  in  support  of  that 
allegation  during  the  progress  of  the  trial.*' 

The  pleadings  filed  in  the  probate  court  were  not  offered  in 
evidence  and  there  is  no  evidence  from  which  we  can  definitely 
determine  what  issues  were  there  made,  or  upon  what  ground 
'the  verdict  and  judgment  in  that  case  were  based.  It  does  not, 
therefore,  affirmatively  appear  that  this  charge  was  erroneous, 
or  at  least  prejudicial.  If,  however,  the  issues  there  made  were 
as  stated  in  oral  argument  then  we  are  of  the  opinion  that  the 


264      CIRCriT  COURT  REPORTS— NEW  SERIES. 

Creadon  v.  State.  I  Vol.  24  (N.a.) 

court  correctly  held  that  the  statute,  Section  6434,  did  not  apply 
to  the  proceedings  there  had. 

The  plaintiff's  action  in  the  probate  court  was  brought  under 
Section  6448  and  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant, the  railway  company;  and  certainly  nothing  appears 
in  the  evidence  in  this  case  that  would  authorize  the  taxation  of 
the  costs,  expenses  and  attorney  fees  in  that  proceeding  against 
the  railway  company. 

We  find  no  error  in  this  record,  and  the  judgment  of  the  court 
of  common  pleas  is  affirmed. 


PROSECUTION  OP  ERROR  TO  K>UCE  COURT. 

Circuit  Court  of  Cuyahoga  County. 

S.  S.  Creadon  v.  State  op  Ohio. 

Decided,  February  5,  1901. 

Criminal  Procedure — Leave  to  File  Petition  in  Error  in  Common  Pleas 
Court  Not  Necessary. 

It  Is  not  necessary  to  obtain  leave  to  file  petition  in  error  in  common 
pleas  court,  to  review  the  judgment  of  a  police  court  in  a  criminal 
case. 

Foran,  McTighe  cC*  Baker,  for  plaintiff  in  error. 
Harvey  R.  Kecler,  contra. 

Hale,  J. ;  Caldwell,  J.,  and  jrARViN.  J.,  concur. 

In  this  case  the  plaintiff  in  error,  Creadon,  was  convicted 
in  the  police  court  for  an  offense  under  the  statutes  of  the  state 
upon  the  subject  of  gambling.  He  filed  a  petition  in  error  in 
the  court  of  common  pleas,  without  leave.  A  motion  was  sus- 
tained dismissing  this  petition  in  error  for  the  reason  that  it 
was  filed  without  leave.  This  is  the  only  assignment  of  error 
for  which  the  .iudgment  of  the  court  of  common  pleas  is  asked 
to  be  reversed. 
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Section  7356  of  the  Revised  Statutes  of  Ohio  reads  as  follows : 

**In  any  criminal  case,  including  a  conviction  for  a  violation  of 
an  ordinance  of  a  municipal  corporation,  the  judgment  or  final 
order  of  a  court  or  oflficer  inferior  to  the  common  pleas  court 
may  be  reviewed  in  the  common  pleas  court;  a  judgment  or 
final  order  of  any  court  or  officer  inferior  to  the  circuit  court 
may  be  reviewed  in  the  circuit  court;  and  a  judgment  or  final 
order  of  the  circuit  court  or  the  common  pleas  court  in  cases  of 
conviction  of  a  felony  or  a  misdemeanor,  and  the  judgment  of 
the  circuit  court  in  any  other  case  involving  the  constitutionality 
or  construction  of  a  statute,  may  be  reviewed  by  the  Supreme 
Court,  but  the  Supreme  Court  shall  not  in  any  criminal  cause 
or  proceeding,  except  when  its  jurisdiction  is  original,  be  re- 
quired to. determine  as  to  the  weight  of  the  evidence." 

Clearly  under  this  section  of  the  statutes,  unless  modified  by 
some  other  statute,  a  judgment  of  the  police  court  in  a  criminal 
case  may  be  reviewed  in  the  court  of  common  pleas  by  petition 
in  error  filed  without  leave. 

The  following  sections  provide  for  the  mode  of  procedure  in 
prosecuting  error  authorized  by  this  section 

We  are  unable  to  find  any  provision  of  the  statutes  limiting 
the  effect  of  this  section  and  requiring  leave  to  be  obtained  be- 
fore filing  petition  in  error. 

For  error  in  sustaining  the  motion  to  dismiss  said  petition  in 
error,  the  judgment  of  the  court  of  common  pleas  is  reversed  and 
the  case  remanded. 
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MAUCE  MUST  BE  PROVED  IN  MALICIOUS  PROSECUTION. 

Circuit  Court  of  Cuyahoga  County. 

The  Hopwood  Provision  Company  v.  Fred.  L.  Joslyx 
AND  Frank  Joy. 

Decided.  May  20,  1901. 

Malicious  Prosecution — Malice  Not  to  he  Inferred  from  Want  of  Prob- 
able Cause. 

In  every  action  for  malicious  prosecution,  malice  is  a  necessary  element 
to  be  proven  as  a  fact  and  does  not  necessarily  follow  from  the  want 
of  probable  cause,  though  it  may  be  inferred  from  it. 

Smith  &•  Blake,  for  plaintiff  in  error. 

W.  H.  Polhamus  and  W.  (\  Rogers,  contra. 

Hale,  J. ;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

Prior  to  October,  1898,  the  defendant  in  error,  Joslyn,  had 
for  a  period  of  years  been  employed  by  the  plaintiff  in  error. 
That  employment  ceased  about  the  date  named.  Some  two 
months  subsequent  to  that  date,  eloslyn  was  arrested  for  the  crime 
of  embezzlement.  He  was  charged  with  collecting  $3.75  belonging 
to  the  plaintiff,  and  unlawfully  appropriating  the  same  to  his 
own  use. 

At  the  close  of  the  hearing  before  the  justice  of  the  peace  issu- 
ing the  warrant,  he  was  discharged-  Thereupon  he  commenced 
action  in  the  court  of  common  pleas,  alleging  that  the  plaintiff 
in  error  had  instituted  that  prosecution  against  him  maliciously 
and  without  probable  cause.  Upon  the  issues  made  by  the  plead- 
ings trial  was  had,  resulting  in  a  verdict  for  the  plaintiff  in 
the  sum  of  $2,500,  for  which,  after  the  overruling  of  the  motion 
for  a  new  trial,  judgment  was  rendered  for  the  defendant  i^i 
error. 

Several  errors  are  assigned : 

1st.  That  the  court  erred  in  the  admission  and  exclusion  of 
evidence. 

2d.     That  the  court  erred  in  its  charge  to  the  jury. 
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3d.     That  the  damages  awarded  were  excessive. 

First.  We  find  nothing  in  the  rulings  of  the  court  upon  the 
admission  and  exclusion  of  evidence  requiring  a  reversal  of  judg- 
ment. 

Second.  An  action  for  malicious  prosecution  will  lie  only 
when  there  is  a  concurrence  of  the  following  circumstances:  first, 
when  a  suit  or  proceeding  has  been  instituted  without  any  prob- 
able cause  therefor;  second,  the  motive  in  instituting  it  was 
malicious;  and  third,  the  prosecution  has  terminated  in  the  ac- 
quittal or  discharge  of  the  accused. 

Upon  the  subject  of  probable  cause,  the  charge  is  without 
fault,  but  the  element  of  malice  was  substantially  ignored.  Un- 
til the  instructions  were  given  to  the  jury  upon  the  subject  of  the 
assessment  of  damages,  there  was  no  attempt  to  define  that  term. 
However,  the  order  in  which  the  different  propositions  are  stated 
to  the  jury  is  not  very  material  if  the  law  is  correctly  stated. 
Upon  that  subject  the  court,  among  other  things,  said  to  the 
jury : 

'*And  if  you  should  find  in  this  case  that  there  was  no  prob- 
able cause  for  the  arrest  of  the  plaintiff  existing  at  the  time, 
and  if  you  find  that  the  defendant  corporation  occasioned  his 
arrest  without  probable  cause,  then  you  may  assume  that  that 
corporation  acted  with  what  the  law  calls  malice,  and  that  does 
not  necessarily  mean  what  we  ordinarily  mean  when  we  use  the 
word  malice,  that  is,  an  existence  of  hatred ;  but  the  law  regards 
malice  as  being  present  in  this  kind  of  an  action,  where  an  arrest 
has  been  procured  without  reasonable  cause." 

Prom  this  the  jury  must  have  understood  that  malice  fol- 
lowed as  a  legal  inference,  from  a  want  of  probable  cause.  If 
such  be  the  correct  interpretation,  it  was  erroneous  The  exist- 
ence or  non-existence  of  malice  is  always  a  fact  to  be  found  by 
the  jury  from  the  evidence  submitted  to  them.  The  jury  may, 
under  certain  circumstances,  find  the  existence  of  malice  from 
the  w^ant  of  probable  cause,  but  it  does  not  follow  as  a  legal  in- 
ference. There  may  be  existing  a  want  of  probable  cause  with- 
out malice. 

The  proposition  quoted,  as  it  must  have  been  understood  and 
applied  by  the  jury,  was  erroneous. 
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Third.  Tpon  a  careful  review  of  the  testimony  as  it  appears  in 
this  record,  we  are  also  of  the  opinion  that  the  damages  awarded 
by  the  jury  were  excessive,  and  for  that  reason  the  motion  for  a 
new  trial  should  have  been  granted. 

As  the  case  is  to  he  remanded  for  a  new  trial,  it  is  unnecessary 
to  fix  the  exact  amount  of  this  excess. 

For  these  two  errors  appearing  upon  the  record,  the  judgment 
of  the  court  of  common  pleas  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


ACTION  FOR  SPEariC  PERFORMANCE  AGAINST  PARENTS. 

Circuit  Court  of  Cuyahoga  County. 

EiJZABETii  Schroeder  and  P'rederick  Schroeder  v.  Christian 
Schultz  and  Johanna  Schultz.* 

Decided,  June,  1901. 

Evidence — Specific  Performance — Circumstances  Surrounding  Parties 
to  he  Considered. 

In  an  action  brought  against  a  parent  upon  an  alleged  promise  to  con- 
vey certain  real  estate  to  a  child  in  consideration  of  the  child's 
promise  to  live  upon  and  improve  the  same,  there  being  direct  con- 
flict in  the  evidence  as  to  the  making  of  the  alleged  promise,  the 
facts  and  circumstances  surrounding  the  parties,  including  the  ai> 
parent  scheme  of  the  iiarent  for  parcelling  his  real  estate  among 
his  various  children,  will  be  considered. 

H.  T.  Coivin  and  Alex.  Ilndden,  for  plaintiffs. 
IV.  //.  Polhamus  and  J  as.  F.  ^yilson,  contra. 

:\rARviN,  J. ;  Caldwell,  J.,  and  Hale,  J.,  concur. 

This  case  comes  into  this  court  by  appeal  from  the  court  of 
common  pleas  of  this  county. 

The  plaintiffs  were  married  to  each  other  on  the  8th  day  of 
November,  1887. 

•Affirmed  without  opinion,  Schultz  v.  Schroeder,  68  Ohio  State,  690. 
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The  defendants  are  husband  and  wife,  and  are  the  parents  of 
the  plaintiif,  Elizabeth  Schroeder. 

The  plaintiffs,  ever  since  the  11th  of  ^lay,  1888,  have  lived 
in  a  house  built  on  a  tract  of  land  consisting  of  twenty-five  acres, 
situated  in  Warren8^'ille  township  in  this  county,  the  title  to 
which  is  in  the  defendants. 

The  plaintiffs  seek  for  a  decree  that  the  defendants  shall  con- 
vey said  tract  of  land  to  the  plaintiff,  Elizabeth  Schroeder.  The 
plaintiffs  claim  to  be  entitled  to  this  conveyance  because  of  a 
promise  which  they  say  the  defendants  made  to  them  in  1887, 
shortly  after  their  marriage;  that  such  promise  was  made  upon 
condition  that  the  plaintiffs  should  construct  a  dwelling-house 
upon  said  premises  and  make  the  same  their  home ;  and  that  they 
have  constructed  such  dwelling-house,  and  performed,  on  their 
part,  every  condition  to  be  performed  to  entitle  them  to  the 
conveyance  under  the  promises  of  the  defendants.  The  defend- 
ants deny  that  such  promise  was  ever  made. 

No  question  is  made  here  but  that  if  the  plaintiffs  were  prom- 
ised by  the  defendants  a  conveyance  of  the  land  upon  condition 
that  they  make  improvements  and  expended  money  thereon,  and 
that  they  were  put  into  possession  of  the  premises  under  such 
promise,  and  have  made  improvements  and  expenditures  upon 
which  the  promise  was  conditioned,  the  defendants  would  be 
estopped  from  refusing  to  make  good  their  part  of  the  promise. 
So  that  there  remains  only  the  determination  of  the  questions 
of  fact  made  in  the  case. 

The  defendants  deny  that  any  promise  was  ever  made  by  them 
to  convey  the  premises  to  the  said  Elizabeth.  They  say  that  al- 
though a  dwelling-house,  a  barn  and  other  improvements  have 
been  made  upon  the  premises  by  the  plaintiffs,  they  were  made 
under  a  contract,  not  in  writing,  by  which  the  plaintiffs,  when- 
ever they  should  give  up  possession  of  the  premises,  should  re 
ceive  from  the  defendants  the  amount  of  money  expended  by 
them  for  such  improvements.  They  say  that  in  1895  an  agree- 
ment w^as  made  between  the  parties  as  to  the  amount  thus  ex- 
pended;  that  tlie  plaii'tiff'^  j^irreed  to  irive  iin  possession  of  the 
premises,  but  that  they  failed  to  do  so:  that  the  defendants  noti- 
fied the  plaintiffs  at  that  time  that  they  wove  ready  to  pay  the 
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money  which  had  been  expended  by  the  plaintifEs  in  improve- 
ments upon  the  premises,  and  have  ever  since  been,  and  are  now, 
ready  to  pay  such  sum  of  money. 

The  evidence  in  the  case  consists  chiefly  in  the  testimony  of 
witnesses,  though  certain  exhibits  have  been  iptroduced. 

There  is  great  conflict  in  the  testimony  of  the  witnesses.  Somt- 
of  them  are  clearly  mistaken  in  their  testimony,  or  fail  to  re- 
member certain  things  that  took  place,  or  think  they  remember 
some  things  which  never  did  take  place. 

The  defendants  are  the  parents  of  five  children,  two  sons  and 
three  daughters,  all  of  whom  are  married. 

At  the  time  when  the  plaintiffs  claim  the  promise  was  made 
to  them,  the  defendants  were  the  joint  owners  of  other  lands, 
one  tract  of  forty-six  acres,  and  the  tract  of  which  the  twenty- 
five  acres  was  a  part — said  tract  containing  in  all,  fifty-nine  and 
three-fourths  acres.  In  1898  the  defendants  conveyed  to  their 
youngest  son  a  parcel  of  twejity-six  acres  out  of  said  tract  of 
forty -six  acres  and  conveyed  the  remaining  twenty  acres  of  said 
tract  to  their  daughter  Emma,  reserving  in  each  deed  a  life  es- 
tate to  themselves.  At  about  the  same  time  they  conveyed  to 
their  oldest  son,  John,  all  of  the  fifty-nine  and  three-fonrths 
acre  tract,  except  the  twenty-five  acre  parcel  which  is  claimed  by 
the  plaintiffs  in  this  action.  In  the  deed  to  John  no  ^e4ser^•atioD 
of  a  life  estate  to  the  grantors  is  made.  Since  the  marriage  of 
their  youngCvSt  daughter,  she  being  the  one  to  whom  no  real  ^ 
tate  has  been  conveyed,  the  defendants  have  given  to  her  sow 
.1>800  in  money,  and  the  defendant,  Christian  Schultz,  has  en- 
dorsed the  bank  paper  of  the  husband  of  their  said  daughter,  ti» 
the  amount  of  something  like  $2,000,  no  part  of  which  has  he 
( ver  beeii  called  on  to  pay,  nor,  so  far  as  any  evidence  in  thisca^' 
shows,  is  ho  likely  ever  to  be  called  on  to  pay  it. 

The  conflict  in  the  testimony  is  such  as  to  make  it  entirely 
irreconcilable. 

It  is  a  painful  thing  to  suppose  that  any  of  the  witness^ 
deliberately  stated  what  was  not  true ;  but  we  are  forced  to  d^ 
termine  as  best  we  can,  what  arc  the  probable  facts  in  the  ea.«e. 

The  testimony  of  each  of  the  plaintiffs  is  positive  that  i^" 
promise  was  made  to  them  as  claimed  in  the  petition.    The  testi- 
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mony  of  both  of  the  defendants  is  equally  positive  that  no  such 
promise  was  made.  It  is  certain  that  under  some  arrangement 
between  the  parties,  the  plaintiffs  entered  into  possession  of  the 
premises  claimed,  and  expended  upon  them  money,  that  they 
have  remained  in  the  occupation  of  the  house  ever  since  and, 
except  to  the  extent  that  the  defendants  can  claim  that  by  reason 
of  the  fact  that  Christian  Schultz  manured  about  five  acres  of 
the  land  in  the  winter  of  1894-95,  the  possession  of  the  entire 
premises  has  been  continuously  in  the  plaintiffs  from  the  month 
of  May,  1888.  This  manuring  of  the  five  acres  is  easily  ac- 
counted for  by  the  fact  that  there  was  undoubtedly,  as  shown 
by  the  testimony  of  all,  a  disagreement  between  the  plaintiffs 
and  the  defendants  in  the  fall  of  1894  or  the  winter  following, 
and  the  plaintiffs  contemplated  leaving  the  premises. 

At  that  time  a  statement  was  made  up  by  the  plaintiff,  Fred- 
erick Schroeder,  and  handed  to  the  defendant.  Christian  Schultz. 
By  this  statement  it  was  made  to  appear  that  if  the  plaintiffs 
gave  up  the  property,  there  should  be  paid  to  them  as  reim- 
bursement for  their  expenditures  upon  the  premises,  the  sum  of 
$342.87. 

This  statement,  however,  is  erroneous  to  the  extent  of  at  least 
$60,  because  if  the  defendants  were  to  take  the  property,  the 
amount,  last  named,  for  which  Schroeder  in  his  statement  gave 
credit  to  Schultz,  should  not  have  been  so  credited,  on  the  theory 
that  Schultz  was  to  pay  back  to  Schroeder  all  that  Schroeder 
had  expended ;  the  $60  item  is  for  expenditures  made  by  Schultz 
upon  the  house,  as  shown  by  the  statement,  and,  if  Schultz  was 
to  resume  possession  and  be  the  owmer,  that  $60  was  expended 
by  him  for  the  benefit  of  his  own  property.  The  other  items 
for  which  the  said  Schultz  is  given  credit  in  the  statement,  are 
for  personal  chattels,  and  were  properly  credited. 

Assuming  that  the  statement  rendered  was  correct  in  other 
respects,  the  balance  really  to  be  paid  by  Schultz  to  Schroeder 
would  have  been  $402.87  instead  of  $342.87.  This  same  state- 
ment showed  that  Schroeder  owed  to  Schultz  $350,  and  this 
would  be  correct,  except  as  to  the  $60  item,  if  Schroeder  re- 
i-iained  upon  the  premises,  but  would  have  l)een  but  $290  if  he 
left  the  premises. 
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The  true  balance,  however,  would  have  been  as  already  stated. 
$402.87,  which  Schultz  should  have  paid  Schroeder  if  he  gave 
up  the  premises.  That  this  whole  plan  was  abandoned  is  evi- 
dent from  the  fact  that  the  plaintiffs  have  remained  in  possession 
of  the  premises  ever  since. 

From  the  feeling  which  has  manifestly  existed  between  the 
parties  during  all  that  time  we  are  led  to  the  conclusion  that 
the  defendants  felt  that  the  plaintiffs  had  rights  in  the  premises 
which  they  could  not  take  from  them  or  they  would  not  have 
permitted  them  to  remain  unmolested  for  the  last  six  years. 

Several  witnesses  testify  that  the  defendant.  Christian 
Schultz,  has  stated  to  them  that  he  had  given  this  property  to 
Elizabeth,  at  the  same  time  stating  that  he  had  given  that  prop- 
erty which  he  has  since  deeded  to  his  son  John  to  him,  and  that 
which  he  has  deeded  to  his  daughter  Emma  to  her,  and  that 
which  he  has  since  deeded  to  his  son  Herman  to  him. 

One  witness,  ]\Irs.  Bartlett,  whose  appearance  is  calculated 
to  impress  us  that  she  is  telling  the  truth,  and  who  apparently 
has  no  interest  in  telling  anything  but  the  truth,  says  that  Mrs. 
Sdiultz  told  her  that  Elizabeth  was  to  have  these  twenty-five 
acres. 

It  is  true  that  the  several  children  of  the  defendants,  other 
than  p]lizabeth,  testify  that  nothing  was  said  to  them  about  these 
gifts,  and  that  the  first  they  knew  that  they  were  severally  to 
receive  the  parcels  of  land  which  were  deeded  to  them  respec- 
tively, was  when  they  received  their  deeds  in  1898.  Still  the 
entire  conduct  of  the  parties  goes  to  show  that  there  must  have 
been  some  understanding  that  they  were  to  receive  the  parcels 
wiiich  have  since  been  deeded  to  them. 

Eiiinia  and  her  husband  expended  some  $1,400  in  buildinir  a 
house  upon  the  premises,  of  w^hich  Emma  now  holds  a  deed,  and 
which  they  have  occupied  for  a  good  many  years.  John  and 
llennnn  have  each  had  possession  and  occupancy  for  a  consider- 
able number  of  years  of  the  parcels  to  which  they  now  hold  title ; 
and  we  think  it  clear  that  the  general  plan  of  these  defendants^ 
was  to  divide  up  their  real  estate  in  the  manner  claimed  by  the 
I)Iaintiffs,  and  that  they  must  have  made  some  promise  to  ea<?h 
of  the  children  that  such  division  would  be  made.    That  being  so. 
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they  would  naturally  have  made  the  promise  to  Elizabeth  which 
she  claims.  If  they  did,  the  conduct  of  Elizabeth  and  her  hus- 
band in  expending  money  in  the  erection  of  buildings,  putting 
out  fruit  trees,  and  other  improvements,  is  naturally  accounted 
for,  and  it  is  not  easily  accounted  for  on  any  other  theory. 

In  1897,  some  four  years  after  the  plaintiff,  Frederick 
Schroeder,  rendered  the  statement  to  his  father-in-law,  he  gave 
a  note  to  his  father-in-law  for  $350,  due  October  15,  1897,  which 
note  is  still  outstanding.  On  the  last-named  date  the  defendants 
executed  a  mortgage  to  their  son  Herman  for  $500  which  still 
rests  upon  the  premises,  and  the  debt  incurred  by  such  mortgage 
is  still  unpaid. 

The  evidence  shows  that  Christian  Schultz  expended  some 
money  in  the  construction  of  the  house  and  other  buildings 
erected  upon  this  twenty-five  acres;  the  exact  amount  we  can 
not  determine.  At  the  time  of  these  expenditures,  the  feeling 
between  the  parties  was  that  which  would  naturally  be  expected 
between  those  sustaining  the  relation  to  each  other  which  these 
plaintiffs  and  defendants  do  sustain,  and,  without  doubt,  work 
was  done  and  money  expended  by  Schultz  of  which  no 
accurate  account  was  kept. 

We  have  reached  the  conclusion  that  the  most  equitable  dis- 
position of  this  case  which  we  can  make  and  conform  to  the  facts 
as  we  understand  them,  is  to  require  that  the  defendants  shall 
convey  to  the  plaintiff,  Mrs.  Elizabeth  Schroeder,  within  ten 
days  from  the  entering  of  the  decree  in  this  case,  the  twenty- 
five  acres  of  land,  subject  to  the  mortgage  of  $500  held  thereon 
by  Herman  Schultz,  thus  putting  the  payment  of  this  mortgage 
debt,  interest  and  all,  upon  the  plaintiffs  and  cancelling  the 
note  of  $350  held  by  Christian  Schultz  against  the  plaintiffs. 
And  a  decree  will  be  entered  accordingly. 
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AS  TO  TIME  FOR  riLING  MOTION  FOR  A  NEW  TRIAL. 

Circuit  Court  of  Cuyahoga  County. 

A.  W.  MosKowiTz  V.  Silas  Auerbach. 

Decided,  June  10,  1901. 

New  Trial — Date  for  Filing  Motion. 

The  time  within  which  a  motion  for  a  new  trial  may  be  filed,  dates 
from  the  rendition  of  the  verdict  and  not  from  the  overruling  of  a 
motion  for  judgment  upon  special  findings  of  the  jury. 

Ilile  &  IJorner,  for  plaintiff  in  error. 
IlendersoH  tO  Quail,  contra. 

Caldwell,  J.;  ITale,  J.,  and  I^Iarvin,  J.,  concur. 

This  case  is  liere  on  a  petition  in  error  to  reverse  a  judgment 
of  the  court  of  common  pleas.  Special  findings  were  submitted 
lo  the  jury  at  the  request  of  counsel,  and  answers  were  returned 
to  the  special  findings,  and  a  general  verdict.  Thereupon  coun- 
sel for  plaintiff  filed  a  motion  for  judgment  on  the  special  find- 
ings, notwithstandinji:  the  general  verdict  against  him.  The 
court  overruled  his  motion  and,  in  overruling  the  motion,  de- 
livered an  opinion  which  has  been  presented  to  the  court  and 
which  has  been  published  in  one  of  the  legal  journals  of  the 
state.  The  complaint  made,  is  that  the  court  erred  in  overrul- 
ing that  motion. 

We  fully  concur  in  the  judgment  of  the  court  and  in  the 
opinion  pronounced  as  printed  and  as  presented  to  us. 

The  only  other  error  complained  of  is  that  the  court  refused 
to  permit  the  plaintiff  to  file  a  motion  for  a  new  trial.  The 
plaintiff  had  a  motion  filed  in  time,  which  he  thereafter  with- 
drew, and  after  his  motion  for  judgment  on  the  pleadings  was 
disposed  of,  he  applied  to  the  court  to  file  his  motion  for  a  new 
trial.  The  time  prescribed  by  statute  for  filing  a  motion  for  a 
new  trial  bad  then  long  passed  and  the  court  for  that  reason  re 
fused  leave  to  file  it.  It  is  claimed  this  was  error,  and  that  ti-' 
time  for  filing  a  motion  for  a  new  trial  does  not  apply  where  a 
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motion   for  judgment   on  special  findings   is   interposed;   that 
where  that  is  done,  the  motion  for  a  new  trial  should  not  be 
filed  until  that  motion  is  disposed  of.     We  do  not  think  this 
point  is  well  taken. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


AS  TO  VALIDITY  OF    CCRTiriCATE  OF  ACKNOWLEDGMENT 
TO  MORTGAGE. 

Circuit  Court  of  Cuyahoga  County. 

Atlantic  Refining  Company  v.  Carrie  S.  Wagner  et  al. 

Decided,  November  22,  1901. 

Evidence — Acknowledgments — Certificate  of  Acknowledgment  Entitled 
to  Great  Weight— Misdescription  of  Officer  Taking  Acknowledgment 
Not  Material. 

1.  The  certificate  of  an  officer  that  he  has  taken  the  acknowledgment 

of  a  grantor  is  entitled  to  great  weight;  and  the  burden  of  proof 
cast  upon  those  disputing  the  acknowledgment  is  not  sustained  by 
the  evidence  of  the  grantor  and  her  husband  that  she  did  not 
acknowledge  the  instrument. 

2.  The  fact  that  a  certificate  of  acknowledgment  describes  the  officer 

before  whom  an  acknowledgment  was  taken  as  "a  notary  public" 
where  as  a  matter  of  fact  he  was  a  justice  of  the  peace  and  signed 
as  such,  does  not  invalidate  the  acknowledgment. 

Carpenter  &  Young,  for  plaintiff  in  error. 
Chas.  B.  Lang,  contra. 

Hull,  J.  (sitting  in  place  of  Marvin,  J.)  ;  CAiiDWELL,  J.,  and 
Hale,  J.,  concur. 

This  case  involves  the  validity  of  a  mortgage  upon  which  the 
plaintiff  brought  its  action  in  foreclosure. 

Carrie  S.  Wagner  makes  the  defense  that  she  did  not  appear 
before  the  justice  of  the  peace  whose  certificate  of ,  acknowledg- 
ment is  attached  to  the  mortgage,  and  claims  that  thereifore  the 
mortgage  is  invalid.  The  mortgage  was  for  $4,000  and  was  ad- 
mittedly signed  by  Carrie  S.  Wagner  and  her  husband,  and  ad- 
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mittedly  acknowledged  by  the  husband  before  the  justice  of  tbt; 
peace,  in  due  form. 

The  propertA'  that  the  mortgage  covered,  belonged  to  Mrs. 
Wagner,  was  her  property. 

The  question  in  the  case  is,  whether  the  evidence  offered  in 
support  of  the  defendant  *s  claim  is  sufficient,  under  the  rule  in 
this  state,  to  overcome  the  certificate  of  the  justice  of  the  peace 
and  his  testimony. 

Another  mortgagee  is  a  party  to  the  case,  a  ^Irs.  Bayer,  who* 
mortgage  in  point  of  time  is  prior  to  the  mortgage  of  the  refill 
ing  company,  but  was  not  left  for  record  until  after  the  mort- 
gage given  to  the  refining  company ;  so  that  the  mortgage  of 
^Frs.  Bayer  is  inferior  to  the  mortgage  of  the  refining  company 
if  the  latter  mortgage  was  properly  executed  and  acknowledped. 

The  testimony  in  the  case,  stated  very  briefly,  is  about  this. 
the  defendant  Mrs.  Wagner  and  the  other  members  of  the  fam- 
ily testified  to  her  signature  and  that  of  her  husband  being  at- 
tached to  the  mortgage  at  their  residence;  the  acknowledgment 
purports  to  be  taken  before  justice  of  the  peace  Griswokl  vho 
had  an  office  down  town.  Mrs.  Wagner  claims  she  never  ap 
peared  before  the  justice  of  the  peace.  In  this  she  is  supports  1 
by  the  testimony  of  her  husband  and  son ;  the  husband  testif>ine 
they  went  before  the  justice  of  the  peace  and  he  attachetl  tht^ 
certificate  of  acknowledgment  without  Mrs.  Wagner  being  pns- 
ent,  and  Mrs.  Wagner  testifies  she  did  not  go  before  the  justic- 
of  the  peace. 

The  certificate  of  the  justice  is  in  due  and  proper  form,  ainl 
he  testifies  that  a  woman  did  appear  with  Mr.  Wagner  before 
him,  that  he  believed  to  be  il'rs.  Wagner,  that  her  signature  har. 
been  signed  before  she  appeared  and  that  he  took  the  ackno^l 
edgment  in  due  form. 

We  hold  that  ns  the  defendant  was  attacking  the  mortgage, 
the  testimony  as  offered  before  us  was  not  sufficient  to  bring  it 
within  the  rule  laid  down  by  the  Supreme  Court  in  the  f-av 
of  Ford  V.  Osborne,  45  0.  S.,  page  1.  The  Supreme  Court  sub- 
stantially hold  there  that  the  testimony  of  the  husband  and  wif* 
alope  would  not  be  sufficient  to  overcome  the  certificate  of  th- 
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notary;  that  is  practically  the  holding  of  that  court,  as  there 
was  no  other  testimony  offered. 

In  this  case,  we  have  not  only  the  certificate  of  the  notary,  but 
his  testimony  that  a  woman  who  appeared  to  be  Mrs.  Wagner 
came  before  him  and  made  the  acknowledgment. 

The  Supreme  Court  in  the  case  to  which  I  have  referred,  says 
there  must  be  more  than  a  preponderance  of  the  evidence  and 
that  it  must  be  clear  and  convincing. 

The  authorities  everywhere  are,  that  the  certificate  of  the 
notary  alone  is  entitled  to  great  weight  as  evidence,  it  being  the 
official  act  of  the  justice  of  the  peace  or  notary;  that  the  se- 
curity of  titles  requires  that  such  certificate  shall  not  be  lightly 
set  aside. 

If  this  were  an  ordinary  question  of  fact,  not  controlled  by 
such  a  rule  as  has  been  laid  down  by  the  Supreme  Court,  we 
might  hold  that  the  preponderance  of  the  evidence  was  in  favor 
of  invalidating  this  mortgage,  but  we  do  not  think  the  parties 
have  come  up  to  the  rule  laid  down  by  the  court. 

Just  a  word  in  regard  to  the  form  of  the  certificate  objected 
to;  it  reads:  '* Before  me,  a  notary  public,"  etc.,  and  is  signed 
**E.  R.  Griswokl,  Justice  of  the  Peace." 

We  hold  that  this  certificate  in  form  is  good;  that  the  lan- 
<niage  ** notary  public"  in  the  body  of  the  certificate  is  merely 
descriptive  and  would  not  affect  the  validity.  The  certificate 
was  prepared  by  the  mortgagee  and  given  to  Mr.  Griswold,  and 
the  words  ** notary  public"  were  written  in  and,  as  they  were 
not  able  to  find  a  notary  public  at  that  time,  he  signed  his  name 
and  title  thereto. 

The,  decree  will  be  in  favor  of  the  plaintiff,  and  with  this 
found,  the  parties  agree  on  the  priority  of  the  liens. 
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SERVICE  ON  AN  OHIO  CORPORATION. 

Circuit  Court  of  Cuyahoga  County. 

Akron  Electric  ^Manufacturing  Company  v.  H.  H.  Hammond. 

Decided,  January  20,  1902. 

Corporations — Process — Service  Outside  County  Can  2^ot  he  Made  «pon 
Secretary. 

Service  of  summons  can  not  be  made  upon  an  Oliio  corporation  in  a 
county,  other  than  that  in  which  its  principal  place  of  business  is 
located,  by  serving  the  secretary  of  the  corporation. 

Harold  Remington,  for  plaintiff  in  error. 
0.  C.  Pinney,  contra. 

Hale,  J.;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

Tlie  plaintiff  is  an  Ohio  corporation  having  its  principal  platv 
of  business  in  tlie  city  of  Akron.  The  defendant  is  a  resident 
of  Cleveland. 

The  defendant  commenced  an  action  in  the  Court  of  Coraraoii 
Pleas  of  Cuyahoga  County  against  the  plaintiff  and  caused  sura 
mons  to  l)e  served  upon  the  secretary  of  the  plaintiff.  Jiul?- 
meiit  was  taken  by  default.  After  judgment,  the  plaintiff  ap- 
pearing for  that  purpose  only,  filed  a  motion  to  vacate  the  jmis- 
meiit  and  set  aside  the  service  of  summons  on  the  claim  that 
the  court  accjuired  no  jurisdiction  of  the  action.  This  motion 
was  overruled  by  the  court;  which  action  of  the  court  is  assigunl 
as  error. 

The  determination  of  the  questions  submitted  depends  upon 
the  proper  construction  to  be  given  to  the  statutes  bearing  up<in 
the  subject. 

The  service  of  a  summons  upon  a  corporation  of  the  class  to 
which  the  plaintiff  l)elongs  is  regulated  by  Section  5041,  Revist^i 
Statutes.  Three  modes  are  provided  by  that  section  for  the 
service  of  summons  upon  a  corporation,  dependant  upon  t)i^ 
circumstances  existing  at  the  time  of  the  service:  1st.  rpt>ii 
the  president,  or  president  or  chairman  of  the  board  of  director? 
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or  trustees,  or  other  chief  officer.  2(1.  If  the  service  can  not  be 
made  as  first  designated,  then  upon  the  cashier,  treasurer,  secre- 
tary, clerk,  or  managing  agent  of  the  corporation.  3d.  If  serv- 
ice can  not  be  made  in  either  the  first  or  second  modes,  then  by 
leaving  a  copy  at  the  usual  place  of  business  of  the  corporation. 

Formerly  actions  against  corporations  of  this  class  could  be 
brought  only  in  the  county  in  which  such  corporation  was  sit- 
uated or  had  its  principal  office  or  plac^  of  business,  or  in  which 
such  corporation  had  an  office  or  agent. 

April  16th,  1900,  the  Legislature  amended  this  section  by  add- 
ing thereto  the  following: 

*'0r  in  any  county  in  which  a  summons  may  be  served  upon 
the  president,  chairman  or  president  of  the  board  of  directors, 
chairman  or  president  of  the  board  of  trustees,  or  other  chief 
officer. '  ■ 

It  plainly  was  not  the  intention  of  the  Legislature  to  extend 
the  jurisdiction  of  the  court  outside  of  the  county  in  which  the 
corporation  had  its  home,  to  cases  in  which  any  kind  of  service 
could  be  made  upon  the  corporation,  but  only  to  those  cases  in 
which  service  could  be  made  in  the  particular  manner  first  pro- 
vided in  Section  5041. 

Service  in  this  case  was  not  made  in  the  manner  thus  pro- 
vided. 

The  secretary,  as  is  clearly  indicated  by  the  statute,  is  not 
'*other  chief  officer  of  the  corporation.'*  If  Section  5023  is  to 
be  construed  entirely  independent  of  Section  5041,  the  con- 
struction claimed  by  the  defendant  could  not  then  prevail.  The 
meaning  of  the  term,  '* other  general  officer,''  is  modified  and 
limited  by  the  particular  designation  of  the  officer  upon  whom 
service  can  be  made,  in  the  preceding  clause.  The  general 
words  are  limited  by  the  particular  description  preceding  them 
and  can  only  mean  other  general  officers  of  the  class  specifically 
designated.  This  would  exclude  the  secretary;  nor  would  the 
result  be  different  if  the  secretary  did,  in  fact,  perform  the 
duties  which  the  testimony,  submitted  on  the  hearing  of  the  mo- 
tion, tends  to  show  he  did  perform. 
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The  judgment  of  the  court  of  common  pleas  in  ovemdin? 
said  motion  is  reversed,  and  proceeding  to  render  such  judg- 
ment as  sliould  have  been  rendered  by  that  court,  the  judgment 
of  the  court  of  common  pleas  is  vacated,  and  the  service  of  sum- 
mons set  aside  and  held  for  naught. 


DETERMINATION  AS  TO  WHICH  OF  TWO  INNOCENT  FARTSS 

MUST  LOSE. 

Circuit  Court  of  Cuyahoga  County. 

AfARY  Kempinski  v.  August  Dyczkowski. 

Decided,  November  22,  1902. 

Judgment8—When  Assignee  of  a  Judgment  May  Not  Enforce  it. 

1.  Where  one  of  two  innocent  parties  must  suffer  loss,  it  is  put  upon 

the  one  who  by  his  act  or  failure  to  act  has  enabled  a  third  party  to 
create  the  situation  which  must  result  in  loss  to  one  of  them. 

2.  Where  the  assignee  of  a  Judgment  fails  to  give  notice  of  such  as- 

signment, and  does  not  record  the  assignment  until  the  judgment 
creditor  is  in  the  process  of  collecting  his  judgment  by  having  it 
set  off  against  the  claim  of  the  judgment  debtor  in  a  suit  in  an- 
other county,  such  assignee  can  not  collect  the  judgment  from 
the  judgment  debtor. 

Thomas  Robinson,  for  plaintiflF. 
Henry  Du  Lawrence,  contra. 

Caldwell,  J. ;  Hale,  J.,  and  Hull,  J.  (sitting  in  place  of 
^larvin,  J.),  concur. 

This  ease  comes  into  this  court  on  appeal.  I  will  not  under- 
take to  state  the  facts  at  all  in  the  case  any  further  than  to  say 
this:  That  the  husband  of  Mary  Kempinski  got  a  judgment 
against  the  defendant  for  $299  and  after  obtaining  that  jud?- 
ment  in  this  county  he  went  to  Portage  county  to  collect  it  out 
of  certain  lands  that  the  defendant  owned  in  that  county,  and 
the  defendant  made  a  set-off  of  the  claim  he  had  against  Wm 
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amounting  to  about  $1,200  so  that  the  judgment  was  the  dif- 
ference between  the  two  claims,  making  it  equivalent  to  a  col- 
lection of  the  judgment  of  the  husband  of  the  plaintiff.  Now, 
afterwards,  she  brings  this  action  on  the  same  claim,  claiming 
that  the  judgment  her  husband  had  obtained  for  $299,  had  been 
assigned  to  her  before  he  undertook  the  collection  of  it  and  she 
put  the  assignment  on  record  after  the  collection  was  in  pro- 
cess, and  she  claims  that  notwithstanding  he  collected  it  and  got 
it  in  full  by  way  of  cancelling  the  larger  claim  in  part  against 
him,  she  is  now  entitled  to  collect  it  again.  The  question  doesn  't 
turn  upon  how  far  an  assignment  of  a  judgment  when  placed 
upon  the  docket  where  the  judgment  appears,  is  notice  to  the 
parties.  It  is  held  in  48  Pa.  St.,  70,  that  it  is  not  notice — it 
is  not  direct  notice,  nor  is  it  constructive  notice.  Be  that  as  it 
may,  this  case  seems  to  present  this  plain  proposition  of  law  or 
equity  that  is  often  acted  upon :  where  one  of  two  parties  must 
suffer  by  reason  of  the  act  of  a  third,  if  one  is  instrumental  in 
bringing  about  or  setting  in  operation  that  act  of  the  third 
which  makes  one  of  the  two  innocent  persons  suffer,  he  is  the 
one  on  whom  the  responsibility  must  fall. 

The  husband  of  Mhry  Kempinski  had  it  in  his  power  to  col- 
lect this  judgment,  even  after  he  assigned  it  to  her,  from  the 
fact  that  she  gave  no  notice  to  the  defendant,  and,  in  fact,  if  the 
defendant  had  paid  it  to  him  while  she  held  the  assignment, 
without  any  notice  to  liim,  she  certainly  could  not  have  recov- 
ered. That  is  well  settled  law.  But  vhile  he  was  in  process 
of  collecting  it,  she  put  her  assignment  on  the  docket  where  the 
judgment  appeared. 

Even  admitting  that  that  is  a  sort  of  constructive  notice,  it 
was  during  the  trial  and  certainly  after  a  time  when  the  defend- 
ant had  prepared  to  meet  the  plaintiff's  claim,  and  we  think 
that  he  was  under  no  obligation  to  go  continually  during  the 
trial  of  his  ease,  to  another  county,  in  another  court  to  search  a 
record  to  see  if  an  assignment  had  been  made,  had  been  put  on 
after  the  action  had  commenced  in  which  he  appeared.  This 
being  true,  the  fault  of  the  defendant,  if  any  fault  at  all  on  his 
part,  is  very  slight,  while  that  of  Mary  Kempinski,  the  plaintiff, 
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in  not  giving  notice  of  her  assignment,  is  one  that  under  the  faebi 
of  this  ease  ought  to  defeat  her;  she  is  the  one  that  by  not  giv- 
ing any  notice  of  the  assignment  to  her,  -made  it  possible  for  her 
husband  to  undertake  to  do  just  what  he  did  in  this  case.  That 
being  true,  if  there  are  two  innocent  parties  here,  she  is  the  oiH' 
that  ought  to  suffer.  We  hold  that  she  can  not  recover  in  this 
case. 


SLIGHT  VIOLATION  OF  A  BUILDING  RXSTRJCTION. 

Circuit  Court  of  Cuyahoga  County. 

The  Windermere  Realty  Company  v.  Paul  G.  Se^vbles?. 

Decided,  June  21,  1902. 

Covenants — When  Substantial  Compliance,  Coupled  toith  Neglect  to  Ob- 
ject to  Breach  of  Building  Covenant  a  Defense. 

Where  It  appears  that  the  plaintiff  has  had  full  knowledge  of  the  facte 
and  made  no  protest  while  the  defendant  was  incurring  expense  in 
constructing  a  porch  on  his  house  in  such  a  manner  as  to  be  a  slight 
violation  of  a  covenant  not  to  build  any  part  of  the  house  nearer 
than  30  feet  to  the  street  line,  and  it  also  appears  that  other  lot 
owners  in  the  same  allotment  have  violated  the  same  covenant  to 
the  same,  or  a  greater  degree  than  the  defendant,  a  court  of  equity 
will  not  enjoin  the  completion  and  maintenance  of  the  porch. 

M.  B.  Johnson,  for  plaintiff. 
Smith  d  Taft,  contra. 

Caldwell,  J. ;  ITale,  J.,  and  Marvin,  J.,  concur. 

This  action  was  brought  by  the  plaintiff  to  enjoin  liim  from 
constructing  his  house  nearer  than  thirty  feet  to  the  side  of  thf 
street  in  front  of  the  same.  This  is  an  allotment  belonginjr  tn 
the  plaintiff,  in  which  it  is  selling  lots,  on  which  lots  houses  are 
being  built,  and,  in  its  deeds  to  purchasers,  it  places  a  line  thirty 
feet  from  the  side  of  the  street  and  requires  every  part  of  tlu' 
building  to  be  back  of  that  line. 
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Tt  appears  from  the  evidence  in  this  case  that  the  defendant 
has  allowed  his  porch  to  project  over  that  line  about  two  feet; 
the  porch  is  twelve  feet  wide ;  when  his  attention  was  first  called 
to  the  fact  that  he  was  over  the  line,  his  porch  was  about  half 
completed. 

The  defendant  shows  that  two  other  houses  having  the  same 
restriction  as  to  one,  and  the  same  restriction  except  as  to  the 
distance  as  to  the  other,  have  been  built  over  the  thirty  foot  line ; 
that  in  the  one  case  the  porch  extends  over  more  than  does  the 
porch  of  the  defendant,  and  in  the  other  the  party  has  brought 
his  porch  nearer  the  street  some  ten  feet  than  the  limitation 
prescribed  in  the  deed,  and  it  is  said  that  that  has  been  done  with 
the  consent  of  the  plaintiff  and  that  the  plaintiff  has  made  no 
objection  to  the  porch  on  the  other  side  of  the  street  from  the 
one  that  has  encroached  ten  feet,  and  that,  by  reason  of  the  fact 
that  it  allows  the  steps  of  the  hoases  of  nearly  all  that  are  built 
on  the  street,  to  be  built  entirely  within  the  thirty  feet,  there 
is  a  waiver  of  the  provisions  of  the  contract  contained  in  the 
deed  and  which  is  sought  to  be  enforced  in  this  action.  That  the 
other  lot-owners  on  the  street,  aside  from  the  plaintiff,  are  not 
seeking  to  take  advantage  of  the  mistake  of  the  defendant  in 
allowing  his  porch  to  project  over  the  thirty  foot  line;  but  the 
plaintiff  has  other  lots  upon  the  street  to  sell  and  other  houses 
to  be  erected,  and  this  contract  should  be  construed  as  any  other 
contract. 

If  there  has  been  a  material  violation  of  it  and  no  waiver,  it 
should  be  enforced.  All  that  is  required  in  the  carrying  out  of 
contracts  in  this  state  is,  that  there  shall  be  a  substantial  com- 
pliance with  the  terms  of  the  contract.  We  would  not  like  to 
say  in  this  case  that  this  is  a  substantial  compliance  with  the 
contract,  unless  the  plaintiff  has  itself  so  treated  other  non-com- 
pliances. If  the  plaintiff  has  treated  other  non-compliances  as 
substantial  compliance  with  the  contract,  we  do  not  see  why 
the  courts  should  not  so  treat  this. 

Another  rule  applicable  to  the  carrying  out  of  all  contracts 
is,  that,  if  there  has  been  anything  near  a  substantial  compli- 
ance, the  court  should  not  interfere  if,  by  so  doing,  it  will  do 
much  injury  to  the  party  violating  the  contract,  and  bestow  no 
substantial  benefit  upon  the  party  seeking  to  have  it  enforced. 
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Applying  these  rules  to  this  case — ^there  has  been  a  violation 
of  this  contract,  but,  in  two  other  instances,  saying  nothing  of  the 
steps  of  the  houses,  the  plaintiff  seems  to  have  acquiesced  in  a 
greater  violation  of  the  same ;  it  is  said  and  admitted,  that  it  has 
been  done  with  the  plaintiff's  consent.  This  throws  light  upon 
what  the  plaintiff  regards  as  a  substantial  variation  from  the 
contract. 

In  the  cases  referred  to  above,  it  was  not  regarded  as  a  sul>- 
stantial  variation,  while,  in  this  case,  in  less  degree  it  is  so  re- 
garded. 

The  evidence  shows  that  the  porch  in  question  will  be  open, 
will  not  obstruct  the  view  of  other  lot  dwners  to  any  extent,  and 
will  be  of  no  substantial  injury  to  the  plaintiff,  but  it  will  be  of 
considerable  injury  to  the  defendant  to  enforce  the  covenant 
strictly,  as  it  said  that  he  can  not  cut  down  his  porch  two  feet 
without  greatly  disfiguring  and  disproportioning  the  appear- 
ance of  his  building. 

The  greatest  injury,  perhaps,  to  the  plaintiff  would  be  that 
this  might  be  a  precedent  for  other  persons  projecting  the  porch 
over  the  line  named  in  the  deed.  But.  in  this  case  the  plaintiff 
made  no  complaint  at  all  until  the  porch  was  about  half  com- 
pleted and,  if  complaint  had  been  made  before  the  porch  was 
built,  undoubtedly  the  court  would  have  been  compelled  to  make 
the  defendant  keep  back  of  the  thirty  foot  line.  And,  in  any 
case  hereafter  where  the  plaintiff  did  not  stand  by  until  the  de- 
fendant had  been  to  a  large  expense,  seeming  at  least  to  grive 
assent  to  what  the  defendant  was  doing,  the  court  would  feel  at 
liberty  to  force  the  covenant  in  the  deed. 

One  of  the  houses  spoken  of  above  has  its  foundation  and  roof 
of  the  porch  projecting  over  the  thirty  foot  line,  but  the  po8t<? 
supporting  the  roof  of  the  porch  are  set  back  of  that  line,  with 
which  arrangement,  so  far  as  we  learn  in  this  case,  the  plaintiff 
seems  content. 

A  i)orch  projecting  over  a  line  for  a  few  inches  or  a  foot  or 
two  is  not  so  serious  an  objection  as  though  the  main  body  of 
the  bouse  projected.  It  leaves  the  entire  space  substantially 
open  to  view  and  air  and  but  very  little  disfigures  the  symmetn* 
of  the  plan  of  building. 
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We  hold  in  this  case  that  the  defendant  shall  place  his  posts 
back  on  the  thirty  foot  line.  The  evidence  shows  that  he  can  do 
this  without  materially  injuring  his  porch  and  without  expense ; 
and,  under  all  the  facts  and  law  as  above  referred  to,  we  feel 
that  this  is  as  much  as  we  should  require  the  defendant  to  do, 
taking  into  consideration  other  violations  of  a  like  covenant, 
taking  also  into  consideration  that  his  attention  was  not  called 
to  the  .fact  that  he  was  over  the  line  until  his  porch  was  half 
completed,  and  taking  into  consideration  the  fact  that  requiring 
him  now  to  cut  down,  would  be  expensive  and  materially  injure 
the  appearance  of  his  house,  and  that  the  damage  to  the  plaintiff 
is  substantially  nothing. 

Instead  of  granting  the  injunction  prayed  for  herein,  we 
simply  order  that  the  defendant  place  his  posts  back  of  the 
thirty  foot  line. 

Without  any  intent  in  any  way  to  forestall  the  plaintiff  as  to 
any  action  which  he  may  have  under  a  like  covenant  in  any 
other  deed,  we  make  this  decision  entirely  upon  the  peculiar 
facts  of  this  one  case,  which  are  not  intended  to  apply  to  any 
other  with  dissimilar  facts. 
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VALIDITY  or  SIGNATURE  TO  CHATTEL  MORTGAGE. 

Circuit  Court  of  Cuyahoga  County. 

Edward  Hobday  v.  Lewis  Sands. 

Decided,  June  21,  1902. 

Chattel  Mortgages — Karnes — Mortgage  Executed  by  Signing  Correct 
yavie  Valid  Though  Mortgagor  is  Knovm  by  Another  Name, 

Where  the  owner  of  personal  property  is  known  by  different  names,  a 
chattel  mortgage  executed  by  her  and  signed  by  her  with  her  cor- 
rect name  but  with  a  slight  variation  in  spelling,  is,  when  recorded, 
notice  to  a  subsequent  mortgagee  of  the  property,  though  the  name 
signed  is  not  the  one  by  which  she  was  commonly  known. 

AfAHvix,  J.;  Caldwell,  J.,  and  Hale,  J.,  concur. 

Each  of  the  parties  of  this  action  took  a  chattel  mortgage 
upoji  the  same  property,  both  given  by  the  same  pei'son  who  was 
the  owner  of  the  property.  This  mortgagor  was  a  woman  en- 
gaged in  the  keeping  of  a  house  of  prostitution ;  she  was  known 
by  different  names.  The  mortgage  to  Sands  was  given  prior  to 
the  giving  of  the  mortgage  to  Hiobday.  Hobday  got  possession 
of  the  property.  Sands  brought  suit  in  replevin.  Upon  a  jury 
trial  in  the  court  of  common  pleas,  Sands  recovered.  Hobday 
prosecutes  this  proceeding  for  the  purpose  of  reversing  the 
judgment  of  the  court  of  common  pleas.  He  claims,  first,  that 
the  evidence  shows  that  the  mortgage  given  to  Sands,  was  to  se- 
cure a  loan  made  by  Sands  to  the  mortgagor  for  the  purpose  of 
enabling  her  to  carry  on  her  unlawful  business.  This  question 
was  properly  left  to  the  jury,  the  court  saying  in  its  charge  on 
that  subject  as  follows: 

**The  defendant  claims  that  the  plaintiff,  Sands,  intended  to 
MHsist  in  the  furthering  or  extending  a  house  of  prostitution, 
and  the  question  is  for  you  to  determine:  gentlemen,  did  he  in- 
tend in  nuiking  this  loan  to  assist  this  woman  in  the  illegal  act  of 
keeping  a  house  of  prostitution?  If  he  did,  then  the  law  will 
not  aid  him  in  such  a  matter  and  he  can  not  recover  in  this  case." 
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Upon  the  issue  the  jury  found  with  Sands,  and  we  hold  that 
this  was  not  so  contrary  to  the  evidence  as  to  justify  a  reversal 
on  that  account. 

The  mortgagor  signed  the  mortgage  to  Sands,  with  the  name 
of  '*Inez  Tozier."  The  mortgage  given  to  Hobday  was  signed 
'*Inez  ^I.  Clyne.''  It  is  not  claimed  that  this  last  name  was 
ever  the  true  name  of  the  mortgagor  although  it  does  appear 
that  she  was  known  for  a  time  by  that  name.  It  does  appear 
that  her  father's  name  was  **Toser,"  and  he  testifies  that  the 
name  of  the  morljgagor  was  ^lary  Toser.  She  herself  testifies 
that  her  name  was  ]Mary  Inez  Tozier.  This  change  of  the  spell- 
ing from  Toser,  as  her  father  spelled  it,  to  Tozier,  as  she  gives  it, 
is  not  very  material — surely  is  not  greater  than  many  very  re- 
spectable people  change  the  spelling  of  the  paternal  name.  We 
find  some  rather  prominent  people  who  spell  the  name  of  them- 
selves Cooke,  whose  father  spelled  it  Cook;  Smythe,  when  the 
fathers  spelled  it  Smith.  A  man,  somewhat  prominent  in  the 
literary  world  a  few  years  ago,  wrote  his  name  Henri  Browne, 
but  admitted  on  the  witness  stand  that  in  his  boyhood  days,  his 
name  was  spelled  Henry  Brown. 

It  is  probable  from  the  evidence  that  the  name  Inez  was  taken 
by  this  woman  after  she  left  home.  It  is  certain  that  the  name 
Clyne  was  an  assumed  name.  She  was,  however,  very  generally 
known  by  the  name  of  Inez  Clyne  about  the  time  w^hen  these 
mortgages  were  given.  And,  on  the  part  of  the  plaintiff  in  error, 
it  is  urged  that  the  mortgage  to  Sands  being  signed  as  it  was, 
was  no  notice  to  those  who  should  have  dealings  with  the  mort- 
gagor, although  the  mortgage  was  properly  filed  and  recorded. 

Without  doubt  the  purpose  of  the  -law  in  requiring  these 
mortgages  to  be  filed  and  indexed,  is  to  give  notice  to  the  public 
of  the  existence  of  such  mortgages,  so  that  one  making  examina- 
tion in  the  proper  office  may  know  whether  property  is  mort- 
gaged or  not. 

In  the  case  of  Lessee  of  Simeon  Jenninqs  v.  Eohert  Wood,  20 
Ohio.  261,  it  is  held  that,  where  the  officer  in  recording  a  deed 
made  by  Lemuel  Granger,  mistook  tie  name  and  wrote  instead 
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Samuel  Granger,  such  record  was  not  notice  that  Lemuel  Gran- 
ger had  conveyed  away  any  property. 

In  this  last  named  case  there  was  no  claim  that  the  grantor 
had  ever  been  known  as  Samuel  Granger.  It  is  true  that  thf 
names,  ** Samuel,'*  and  ** Lemuel,"  when  written,  look  somewhat 
alike,  and,  as  written  by  many  persons,  might  look  very  much 
alike.  But  the  two  names  are  wholly  distinct,  and  one  looking 
for  a  conveyance  made  by  Lemuel  would  not  be  likely  to  examine 
the  index  under  the  letter  S. 

But,  in  the  present  case,  it  is  clear  that  this  mortgagor  was 
very  generally  known  by  the  name  of  Inez,  and,  when  the  mort- 
gage was  given  to  Sands,  she  inquired  what  name  she  shouki 
sign,  and  was  told  to  sign  her  true  name,  whereupon  she  did 
sign  the  name  Inez  Tozier.  In  the  case  of  Fallon  v.  Kehoe,  3S 
Cal.,  44,  this  language  is  used  in  the  syllabus: 

**lf  the  true  owner  conveys  property  by  any  name,  the  con- 
veyance as  between  the  grantor  and  the  grantee  will  transfer 
the  title. 

*  *  The  execution  of  a  conveyance  of  land  by  the  owner  in  his 
rightful  name,  though  different  from  that  in  which  he  acquired 
it,  when  duly  recorded,  will  operate  as  constructive  notice  of  the 
sale  and  transfer  of  the  title  and  will  take  precedence  of  a  snb- 
sefjuently  recorded  deed  to  the  same  land  executed  in  the  name 
by  which  it  was  acquired.'' 

See  also  the  case  of  Alexander  Brothers  v.  Graves,  75  Xeb.. 
453. 

We  think  no  violence  was  done  to  any  decision  of  the  Supreme 
Court  of  Ohio  by  holding  on  this  matter  as  the  court  below  held. 
and  that  the  authorities  to  which  attention  is  last  called  and 
the  reasons  therefor,  justify  an  affirmance  of  the  judgment ;  and 
the  judgment  is  affirmed. 
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DAMAC£S  FOR  BREACH  OF  CONTRACT  TO  PURCHASE 

FLOUR. 

Court  of  Appeals  for  Hamilton  County. 

Domestic  Science  Baking  Company  v.  Shbppibld-Kinq 
Milling  Company. 

Decided,  January  17,  1916. 

Damages — Measure  of,  in  Action  for  Breach  of  Contract  to  Purchase 
Specific  Personal  Property— Provision  for  Liquidated  Damages  Mu^t 
he  Treated  as  a  Penalty,  When — Evidence  Admissible  as  to  the 
Afnount  of  Damages  Actually  Sustained. 

In  an  action  under  a  contract  for  purchase  and  sale  which  has  been 
breached  and  related  to  as  common  and  stable  an  article  as  flour, 
a  provision  for  ascertaining  the  resulting  damages  by  a  rule  which 
would  give  an  amount  greater  in  excess  of  what  was  actually 
suffered  must  be  treated  as  a  penalty  to  be  imposed  rather  than  as 
liquidated  damages,  and  the  defendant  in  such  a  case  should  be 
permitted  to  show  all  the  circumstances  surrounding  the  making 
of  the  contract  which  would  tend  to  disclose  the  real  loss  sustained. 

W.  A,  Rinckhoff,  Murray  Seasongood  and  Robert  P.  Goldman, 
for  plaintiff  in  error. 
Stanley  K,  Henshaw,  E.  R.  Donohne  and  E.  L,  Hoidcde,  contra. 

Gorman,  J. 

On  the  5th  of  Au^st,  1912,  the  parties  hereto  entered  into  a 
contract  whereby  the  defendant  in  error  agreed  in  writing  to 
deliver  f.o.b.  the  cars  at  Faribault,  Minnesota,  four  thousand 
barrels  of  flour  of  one  hundred  and  ninety-six  pounds  each,  the 
defendant  in  error,  the  seller,  to  pay  the  freight  from  Faribault 
to  Cincinnati.  The  flour  was  to  be  packed  in  jute  bags  of  one 
hundred  and  forty  pounds  each.  The  price  of  the  flour  was 
$4.75  per  barrel  at  Faribault.  The  deliveries  were  to  be  made 
between  October  1,  1912,  and  March  1,  1913,  via  C,  H.  &  D. 
Railroad.  Payment  was  to  be  by  draft  with  bill  of  lading  at- 
tached, to  be  paid  through  the  Market  National  Bank  of  Cin- 
cinnati.   Shipments  were  to  be  made  upon  the  order  of  the  ven- 
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dee,  the  Domestic  Science  Baking  Company. 

The  contract  provided  for  damages  which  should  be  payable 
by  the  vendee  in  case  of  breach.  In  substance  it  was  agreed  in 
the  contract  to  sell  that — 

*  *  If  the  buyer  fails  to  furnish  directions  for  shipment  within 
original  contract  time  or  prior  to  the  date  of  expiration  of  ex- 
tension, seller  may,  (1)  extend  contract  limit  thirty  days,  subject 
to  carrying  charges  *  *  *;  (2)  ship  the  goods  at  his  option 
within  thirty  days  *  *  *;  or  (3)  terminate  contract,  in 
which  case  the  following  is  agreed  upon  as  the  basis  of  settlement 
viz. :  the  actual  difference  between  the  highest  closing  price  of 
No.  1  Northern  wheat  in  Minneapolis  on  date  of  sale  and  date  of 
cancellation  as  shown  by  the  'Minneapolis  Market  Becord,'  figur- 
ing four  and  one-half  bushels  of  wheat  for  every  barrel  of  flour. 
the  buyer  to  reimburse  the  seller  for  carrying  the  wheat  at  the 
rate  of  one  cent  per  bushel  per  month  from  the  date  of  sale  to 
date  of  cancellation,  plus  two  cents  per  bushel  for  buying  and  re- 
selling the  wheat,  and  two  cents  per  bushel  to  cover  loss  of  profit, 
if  any,  and  inconvenience  to  seller  resulting  from  failure  of 
buyer  to  take  out  flour  as  per  contract." 

There  were  other  terms  and  conditions  in  the  contract,  but 
these  are  suflScient  to  present  the  questions  which  arose  in  this 
cause  in  the  trial  below. 

The  vendee,  the  Domestic  Science  Baking  Company,  ordered 
out  and  received  750  barrels  of  flour,  but  refused  and  neglected 
to  order  the  remaining  3250  barrels,  and  refused  to  give  directions 
therefor  and  breached  the  contract. 

The  action  was  brought  by  the  defendant  in  error  in  the 
court  of  common  pleas  to  recover  the  damages  claimed  to  have 
been  sustained  under  this  contract  by  reason  of  the  breach  of  the 
contract  on  the  part  of  the  plaintiff  in  error  in  refusing  to  order 
out  the  remaining  barrels  of  flour. 

Upon  the  trial  of  the  cause  below  the  trial  court  held  .that 
no  evidence  was  admissible  to  show  the  market  price  of  flour 
either  at  Faribault,  Minneapolis,  or  at  Cincinnati,  but  the 
parties,  in  the  determination  of  the  amount  of  damages  which 
might  be  recovered,  were  limited  to  the  rule  laid  down  in  the 
contract  for  determining  tliese  damages.     Under  this  rule,  allow- 
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ing  the  vendor  the  amount  agreed  upon  under  the  contract,  the 
damages  for  the  failure  to  take  the  3250  barrels  of  flour  would 
amount  to  about  $4,400.  The  Domestic  Science  Baking  Com- 
pany offered  to  show  the  market  price  of  the  flour  in  ques- 
tion at  Cincinnati  on  the  date  of  the  breach  of  the  contract, 
and  further  offered  to  show  the  market  price  at  Faribault, 
Minnesota.  The  court  refused  to  allow  this  to  be  done,  and 
counsel  for  plaintiff  in  error,  so  the  record  discloses,  stated  that 
if  it  were  permitted  to  prove  the  market  price  of  flour  at  the 
time  and  place  of  delivery,  when  the  breach  occurred,  the  dam- 
ages to  the  Sheffield-King  Company  would  not  exceed  $500.  In 
fact,  it  was  claimed  that  the  evidence  would  show,  if  admitted, 
that  there  was  little  or  no  damage  resulting  to  the  plaintiff  below. 

During  the  trial  the  Sheffield-King  Milling  Company  waived 
its  claim  of  two  cents  per  bushel  to  cover  the  loss  of  profit, 
and  the  court  instructed  the  jury  to  return  a  verdict  in  favor 
of  the  plaintiff  below  for  $4,185.46,  which  included  interest.  If 
the  plaintiff  below  had  not  waived  its  claim  of  two  cents  a 
bushel  prospective  profits,  the  amount  of  the  verdict  under  the 
instructions  of  the  court  would  have  been  nearly  $4,500. 

Plaintiff  in  error  asks  for  a  reversal  of  this  judgment,  upon 
the  ground  that  the  court  erred  in  refusing  to  permit  it  to  offer 
evidence  tending  to  show  the  market  value  of  the  flour  at  the 
time  of  the  breach  and  at  the  place  of  delivery;  and  for  the 
further  reason  that  the  court  refused  to  permit  it  to  offer  evi- 
dence tending  to  show  the  situation  of  the  parties  at  the  time 
the  contract  was  entered  into  and  all  the  surrounding  circum- 
stances. 

The  court  below  instructed  the  jury  to  return  a  verdict  in 
favor  of  the  plaintiff  upon  the  theory  that  the  provisions  of  the 
contract,  for  liquidation  of  damages,  were  agreed  upon  between 
the  parties,  and  that  no  other  rule  of  evidence  is  admissible  to 
establish  damages.  The  court  also  held  that  under  the  evidence 
there  was  no  question  of  the  breach  of  the  contract,  because  the 
defendant  below  had  refused  and  neglected  to  take  the  remainder 
of  the  flour. 

We  are  of  the  opinion  that  the  judgment  should  be  reversed, 
and  the  case  remanded  for  a  new  trial. 
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In  this  state  the  rule  is  well  established  that  the  measure  of 
damages  for  the  breach  of  a  contract  of  sale  of  efpecifie  personal 
property  is  the  difference  between  the  market  price  and  the  con- 
tract price  at  the  time  and  place  of  delivery.  Section  8i4,  G«a- 
eral  Code ;  Cullen  v.  BiU,  37  0.  S.,  236;  Nixon  v.  Nixon,  21  O.  S., 
114;  Smith  V.  lAme  Co.,  57  0.  S.,  518. 

It  is  true  that  parties  may  agree  npon  a  sum  as  Liquidated 
damages  in  case  of  a  breach  of  a  contract  of  this  character,  but 
courts  will  closely  scrutinize  such  agreements  for  the  purpose  of 
determining  whether  or  not  the  stipulation  fixed  is  a  penalty,  or 
correctly  represents  the  damages  sought  for  the  breach  of  the 
contract  and  which  naturally  flow  from  the  breach. 

The  trial  court  was  of  the  opinion  that  the  rule  laid  down  in 
Boon  V.  Rogm,  79  0.  S.,  372,  should  be  applied  to  the  instant 
case.  In  that  case  there  was  a  contract  entered  into  between 
four  partners,  and  among  other  provisions  of  the  contract  was 
the  following : 

"That  if  either  Seth  H.  Doan,  Dudley  J.  Mahon  or  Conrad 
Roth  shall  sever  his  connection  with  the  said  temporary  part- 
nership or  said  corporation  without  the  consent  of  Michael  J. 
Rogan  and  within  three  years  from  this  date,  the  person  so 
offending  shall  pay  said  Michael  J.  Bogan  the  sum  of  one  thou- 
sand dollars  as  liquidated  damages." 

The  Supreme  Court  held  in  that  case  that  this  was  a  reason- 
able provision  for  liquidated  damages,  and  in  the  second  para- 
graph of  the  syllabus  the  court  said : 

"Whether  a  stipulation  providing  for  liquidated  damages  for 
the  breach  of  a  contract  is  to  be  construed  as  liquidated  damages 
or  as  a  penalty,  depends  upon  the  intention  of  the  parties  tobe 
gathered  from  the  entire  instrument.  While  courts  will  not  cod- 
strue  contracts  in  a  way  authorizing  recovery  for  liquidated 
damages  simply  because  the  parties  have  used  that  term  in  the 
agreement,  yet  where  parties  to  a  contract  otherwise  valid  has^e 
in  terms  provided  that  the  damages  of  the  injured  party  by  a 
breach  on  the  part  of  the  other  of  some  particular  stipulation, 
or  for  a  total  breach,  shall  be  a  certain  sum  specified  as  liquidates! 
damages,  and  it  is  apparent  that  damages  from  such  breach 
would  be  uncertain  as  to  amount  and  difiicult  of  proof,  and  the 
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contract  taken  as  a  whole  is  not  so  manifestly  unreasonable  and 
disproportionate  as  to  justify  the  conclusion  that  it  does  not 
truly  express  the  intention  of  the  parties.,  but  is  consistent  with 
the  conclusion  that  it  was  their  intention  that  damages  in  the 
amount  stated  should  follow  such  breach,  courts  should  give 
effect  to  the  will  of  the  parties  as  so  expressed  and  enforce  that 
part  of  the  agreement  the  same  as  any  other." 

It  will  be  noted  that  in  the  case  just  cited  the  damages  would 
be  difficult  if  not  impossible  of  ascertainmsnt.  The  amount  of 
damages,  if  any,  which  could  be  recovered  would  be  quite  uncer- 
tain, and  there  was  nothing  unreasonable  in  providing  that 
$1,000  should  be  paid  as  liquidated  damages  for  the  breach  of 
the  contract  under  all  the  circumstances  of  that  case. 

But  in  the  case  before  us,  flour  is  a  common  article  or  com- 
modity, bought  and  sold  throughout  the  length  and  breadth  of 
the  land,  in  every  city,  town  and  hamlet.  It  is  perhaps  as  com- 
mon an  article  of  commodity  as  is  bought  and  sold  daily  through- 
out the  United  States.  It  is  common  knowledge  that  flour  has 
a  market  value  which  perhaps  may  fluctuate  from  day  to  day, 
from  week  to  week,  or  from  month  to  month,  but  it  has  a  market 
value  easy  of  ascertainment,  and  there  is  no  difficulty  in  finding 
out  what  is  the  market  value  of  any  grade  of  flour  made  in  any 
part  of  United  States.  If  there  is  no  market  value  at  any 
particular  point  in  the  United  States,  then  the  market  value  of 
fiour  at  the  nearest  point  to  that  place  may  be  taken  and  the  cost 
of  carriage  between  that  point  and  the  place  where  the  mapket 
price  is  desired  to  be  fixed  would  determine  the  market  price  in 
the  locality  where  there  are  no  quotations. 

It  appears  to  this  court  that  there  would  have  been  no  diffi- 
culty in  determining  the  market  value  of  this  flour,  either  at 
Faribault,  Minnesota,  or  at  Cincinnati,  and  the  excuse  for  fixing 
a  sum  as  liquidated  damages  does  not  exist  in  this  case.  It  was 
not  difficult  to  ascertain  the  market  price.  The  damages  for 
the  breach  of  the  contract  would  be  in  no  wise  uncertain,  and  it 
would  be  entirely  unreasonable  to  allow  damages  in  a  case  of 
this  kind,  which  would  amount  to  almost  eight  times  the  real 
damage  suffered  by  the  vendor  on  account  of  the  breach  of  the 
contract. 
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Taking  these  matters  all  into  consideration,  we  think  the  rea- 
sonable eondnsion  to  readi  is  that  the  oonstraetion  to  be  placed 
npon  the  language  in  this  contract  which  undertakes  to  prescribe 
a  role  for  ascertaining  the  damages,  is  that  it  shows  a  penalty 
was  provided,  rather  than  liquidated  damages. 

Section  440,  in  /  Pameroy's  Equity  Jurisprudence,  page  728, 
in  the  note,  states: 

''Whether  the  sum  mentioned  shall  be  construed  as  a  penalty 
or  as  liquidated  damages  is  a  question  of  construction  on  which 
the  court  may  be  aided  by  circumstances  extraneous  to  the  writ- 
ing. The  subject-matter  of  the  contract,  the  intention  of  the 
parties,  as  well  as  other  facts  and  circumstances,  may  be  inquired 
into,  although  the  words  are  to  be  taken  as  proved  exclusively 
by  the  writing." 

The  court  below  should  have  permitted  all  evidence  to  be 
offered  tending  to  show  the  situation  of  the  parties  at  tie  time 
this  contract  was  entered  into,  all  the  surrounding  circumstances, 
and  testimony  as  to  the  market  value  of  the  flour,  and  the  ques- 
tion should  then  have  been  submitted  to  the  jury  not  as  to 
whether  or  not  this  was  a  penalty,  but  as  to  what  the  real  dam- 
ages were  in  the  case. 

In  the  case  of  Mi.  Airy  Milling  Co.  v.  Runckels,  118  Md.,  371, 
the  first  paragraph  of  the  syllabus  is  as  follows: 

^'In  a  contract  the  statement  of  the  parties  as  to  liquidated 
damages  is  generally  regarded  as  a  penalty  unless  the  contrary 
intention  is  unequivocally  expressed,  so  that  harsh  provisions 
will  be  avoided  and  compensation  .alone  awarded." 

In  Zenos  v.  Pryor,  106  N.  E.  R.  (Ind.),  746,  the  following 
rule  is  laid  down  in  the  fifth  paragraph  of  the  syllabus: 

"Where  contracts  leave  in  doubt  the  question  whether  sums 
specified  therein  by  the  contracting  parties  to  be  paid  in  case 
of  a  default  are  intended  as  liquidated  damages  or  penalties,  the 
court  favors  that  interpretation  which  makes  such  sums  penal- 
ties." 

It  appears  to  the  court  that  there  is  no  reasonable  or  proper 
connection  between  the  rule  laid  down  in  the  contract,  for  aseer- 
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taining  damages,  and  the  actual  damages  that  would  result  from 
a  breach  of  the  contract  for  the  sale  of  the  flour.  Wheat  was 
taken  as  the  basis  upon  which  to  calculate  the  damages.  Why 
not  flour  f  Flour  is  just  as  common  a  commodity  as  wheat  in 
the  market,  and  the  market  price  is  just  as  easily  ascertainable 
as  that  of  wheat. 

We  do  not  deem  it  necessary  to  multiply  authorities  in  support 
of  the  conclusion  we  have  reached,  that  the  provision  for  the 
ascertainment  of  damages  in  the  contract  under  consideration 
shows  that  a  penalty  was  to  be  imposed,  rather  than  liquidated 
damages.  Counsel  for  defendant  in  error  have  been  specially 
diligent  in  citing  numerous  authorities  in  support  of  the  conten- 
tion that  the  ruling  of  the  court  below  was  correct.  A  brief  of 
more  than  one  hundred  and  fifty  pages  was  filed  with  us,  in 
which  so  many  cases  are  cited  that  it  appears  to  be  an  effort  to 
''pile  Ossa  on  Pelion"  of  adjudicated  cases. 

Many  of  these  cases  grew  out  of  contracts  to  manufacture  and 
sell  certain  articles,  in  which  the  measure  of  damages  was  diffi- 
cult of  ascertainment,  no  market  price  existing  for  the  articles 
to  be  manufactured  and  sold.  But  in  all  cases  in  which  the 
article  sold  was  a  common  stable  article  sold  in  the  market,  hav- 
ing a  well  known  or  easily  ascertainable  market  value,  and  where 
the  parties  undertook  to  fix  as  liquidated  damages  a  sum  largely 
in  excess  of  the  difference  between  the  market  price  and  the 
contract  price,  the  cases  have  universally  held  that  such  stipula- 
tion would  be  treated  as  a  penalty,  rather  than  as  liquidated 
damages. 

We  think  substantial  justice  requires  that  the  judgment  in 
this  case  be  reversed  and  the  cause  remanded  to  the  court  of  com- 
mon pleas  for  a  new  trial,  so  that  the  plaintiff  in  error  may  have 
an  opportunity  to  show  all  the  facts  and  circumstances  surround- 
ing the  making  of  the  contract,  to  show  the  market  price  of  the 
flour  at  the  time  of  the  breach  at  the  place  of  delivery,  and  all 
other  facts  and  circumstances  which  would  tend  to  show  the  real 
damage  or  loss  that  was  sustained,  if  any,  by  the  defendant  in 
error. 

Judgment  reversed  and  cause  remanded. 

Jones  (E.  H.),  P.  J,,  and  Jones  (Oliver  B.),  J.,  concur. 
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PROSECUTION  FOIL  FAILURElTO  PROVIDE  POR  CMLD. 

Court  of  Appeals  for  Columbiana  County. 

WiLUAM  Elem  v.  State  of  Ohio. 

Decided,  April  8,  1915. 

Parent  and  Child^-Knowledge  of  Child's  Need  Will  he  Imputed  to  Parent 
— Demand  for  Aid  or  Maintenance  Not  a  Prerequisite  to  Prosecw- 
tion  for  Failure  to  Provide  for  Child— Section  13008. 

A  parent  who  is  able  by  reason  of  property,  labor  or  earnings  to  pro- 
vide care  or  maintenance  of  his  or  her  child  under  sixteen  years 
of  age,  may  be  convicted  of  failure  so  to  do  without  proof  of 
notice  that  the  child  is  in  need  or  of  a  demand  or  request  that 
such  care  or  maintenance  be  provided. 

George  T.  Farrell,  for  plaintiflf  in  error. 
WiUiam  H,  Vodrey,  Prosecuting  Attorney,  contra. 

HoucK,  J.  (sitting  in  place  of  Spence,  J.). 

This  cause  is  here  on  error  from  the  common  pleas  court  of 
this  county,  seeking  to  reverse  a  judgment  of  conviction,  wherein 
the  plaintiff  in  error,  the  defendant  below,  was  convicted  upon  an 
indictment  in  which  he  was  alleged  to  have  failed,  neglected  and 
refused  to  furnish  food,  clothing,  proper  care  and  maintenance, 
to  and  for  his  bastard  child,  the  indictment  and  conviction  being 
under  favor  of  Section  13008  of  the  General  Code,  which  is  as 
follows: 

' '  Whoever,  being  the  father,  or  when  charged  by  law  with  the 
maintenance  thereof,  the  mother  of  a  legitimate  or  illegitimate 
child  under  sixteen  years  of  age,  or  the  husband  of  a  pregnant 
woman,  living  in  this  state,  being  able  by  reason  of  property, 
or  by  labor  or  earnings,  to  provide  such  child  or  such  woman 
with  necessary  or  proper  home,  care,  food  and  clothing,  neglects 
or  refuses  so  to  do,  shall  be  imprisoned  in  a  jail  or  workhouse 
at  hard  labor  not  less  than  six  months  nor  more  than  one  year, 
or  in  the  penitentiary  not  less  than  one  year  nor  more  than  three 
years.'' 
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The  defendant  below  was  tried  and  convicted.  A  motion  for 
a  new  trial  was  filed,  heard  and  overruled,  and  to  the  overruling 
of  the  same  the  defendant  prosecutes  error  to  this  court,  seeking 
a  reversal  of  the  judgment  below. 

Counsel  for  the  accused  contends  that  the  evidence  offered 
in  the  case  does  not  show  or  prove  that  the  accused  is  the  father 
of  said  bastard  child;  and,  further,  that  no  demand  or  request 
was  made  at  any  time  by  any  one  for  him  to  support  or  main- 
tain said  child,  and  therefore  the  verdict  of  the  jury  is  against 
the  weight  of  the  evidence  and  contrary  to  law. 

The  statute  in  question  was  enacted  by  our  Legislature  for  a 
purpose,  and  we  think  it  is  a  proper  and  humane  one,  and  is  for 
the  purpose  of  aiding  and  protecting  communities  and  society 
to  bring  about  the  proper  care  and  support  of  children  by 
parents,  whether  they  be  born  in  or  out  of  lawful  wedlock,  if 
the  parent  has  the  means  and  property  for  so  doing,  which  the 
record  shows  the  defendant  possessed  at  this  time. 

Speaking  from  the  record  in  this  case,  the  accused  associated 
with  and  kept  the  company  of  the  prosecuting  witness.  He  had 
sexual  intercourse  with  her,  and  gratified  his  passions  and  de- 
sires, and  is  therefore  not  only  morally,  but  legally  responsible 
for  his  acts  and  conduct,  which,  in  this  case,  resulted  in  bringing 
into  this  life  a  bastard  child,  and  is  chargeable  for  its  mainte- 
nance and  support  if  he  is  proven,  under  the  evidence,  applying 
the  proper  rules  of  law  thereto,  to  be  the  father  of  said  child. 
We  have  examined  the  record  and  the  testimony.  The  defend- 
ant below  was  represented  by  able  counsel,  and  he  had  a  fair 
and  impartial  trial. 

It  is  the  claim  of  counsel  for  the  accused  that  the  judgment 
below  should  be  reversed.  We  think  there  is  but  one  proper  and 
reasonable  answer  to  this,  in  the  face  of  the  record  and  the  law 
applicable  to  the  case  at  bar. 

It  is  a  well  established  principle  of  law  in  this  state  that  a 
father  is  bound  to  know  when  his  child  is  in  need  of  food,  cloth- 
ing, care  and  support.  He,  being  the  father,  is  not  only  required 
to,  but  in  law  is  bound  to  know  it,  and  the  law  does  not  require 
him  to  be  notified  of  that  fact.  The  father  owes  to  himself  and 
the  public  the  duty  of  taking  care  of  and  supporting  his  child, 
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and  the  fact  that  no  one  called  his  attention  to  the  needs  of  the 
child  does  not  remove  his  moral,  and  his  legal  obligation  as  well, 
to  his  ofl&pring,  under  the  section  of  our  statutes  heretofore  re- 
ferred to. 

It  will  be  noticed  that  the  statute  under  favor  of  which  the 
accused  was  tried  and  convicted  does  not,  by  any  terms  therein, 
require  that  a  demand  or  request  shall  be  made  upon  the  father 
for  the  performance  of  the  duty  enjoined  and  required  of  him 
in  said  statute.  Nor.  if  effect  is  given  to  all  the  terms  thereof, 
does  it  appear  that  such  demand,  or  notice,  or  request,  is  re- 
quired by  implication. 

We  believe  that  these  principles  of  law  are  sound ;  and  apply- 
ing them  to  the  facts  and  evidence  as  disclosed  by  the  record  in 
this  case,  so  far  as  this  court  is  concerned,  we  are  of  the  opinion 
that  the  defendant  was  properly  and  legally  convicted,  and  that 
the  verdict  of  the  jury  and  judgment  of  conviction  should 
stand,  and  that  the  defendant  must  atone  to  the  offended  law. 

The  judgment  below  is  affirmed. 

Pollock,  J.,  and  Metcalfe,  J.,  concur. 


DUTY  OP  AN  ELECTRIC  RAILWAY  COMPANY  TOWARD  PAS- 
SENGERS WHO  ARE  ATTEMPTING  TO  AUGHT. 

Court  of  Appeals  for  Licking  Coanty. 

The  Ohio  Electric  Railway  Co.  v.  Margaret  J.  Vaughan. 

Decided,  October  Term,  1915. 

Woman  Injured  While  Attempting  to  Alight  from  Car— Duty  of  Ow- 
ductor  When  Aware  of  Destination  of  Passenger^— Degree  of  Can 
Required  of  Carrier  While  Discharging  Passengers— Charge  of 
Court, 

In  an  action  by  a  woman  who  was  injured  by  the  premature  starting 
of  a  car  from  which  she  was  alighting,  a  request  by  the  defend- 
ant company  for  the  special  charge  before  argument,  that  if  the 
Jury  found 

" — ^that  the  car  remained  standing  for  a  space  of  time  suffldeot 
for  her  to  alight  and  then  started,  that  there  was  nothing  to 
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preyent  her  alighting  while  the  car  was  so  standing,  that  she 
remained  standing  on  the  platform  step  for  that  period  of  time, 
and  then  started  to  alight  as  the  car  started  to  move  forward, 
and  was  thrown  and  injured  thereby,  she  can  not  recoTer" — 
was  properly  refused,  where  the  testimony  establishes  that  the  place 
where  the  accident  occurred  was  a  regular  stop  at  which  passengers 
were  in  the  habit  of  boarding  and  leaving  the  cars,  that  the  con- 
ductor knew  the  plaintiff  desired  to  alight  at  that  time  and  place 
and  was  encumbered  with  bundles,  and  there  was  testimony  tend- 
ing to  show  that  she  had  started  to  alight  when  the  car  was 
started  forward. 

Fitzgibbon,  Montgomery  &  Black,  for  plaintiff  in  error. 
Jones  &  Jones  and  B.  F,  McDonald,  contra. 

Shields,  J. 

This  was  an  action  commenced  in  the  court  of  common  pleas 
of  said  Licking  county  by  the  defendant  in  error,  plaintiff  be- 
low, to  recover  damages  against  the  plaintiff  in  error,  defendant 
below,  for  personal  injuries  claimed  to  have  been  sustained  by 
the  defendant  in  error  through  the  alleged  negligence  of  the 
plaintiff  in  error. 

The  petition  of  the  plaintiff  alleged,  in  substance,  that  on  the 
13th  day  of  June,  1913,  she  being  then  a  passenger  on  one  of  the 
defendant  company's  cars  operating  its  line  of  street  railway 
between  Zanesville  and  Newark,  Ohio,  notified  the  conductor  of 
said  car  that  she  desired  to  alight  therefrom  at  what  is  known  as 
the  B.  &  0.  crossing  on  East  Main  street  in  the  city  of  Newark; 
that  upon  reaching  said  crossing  said  car  stopped ;  that  upon  be- 
ing notified  by  the  conductor  of  said  car  that  said  car  had  reached 
said  crossing,  the  plaintiff  thereupon  attempted  to  alight  from 
said  car  and  while  in  the  act  of  so  alighting  and  when  on  the  steps 
of  said  car,  said  car  suddenly  and  without  warning  started,  throw- 
ing the  defendant  in  error  violently  to  the  pavement,  injuring 
her  as  set  out  in  her  said  petition  to  which  reference  is  hereby 
made. 

In  its  answer  filed  to  said  petition  the  defendant  company  ad- 
mits that  the  plaintiff  was  a  passenger  on  said  car  at  said  time, 
but  avers  that  if  she  sustained  any  injuries,  her  own  negligence 
contributed  thereto,  first,  in  not  availing  herself  of  reasonable 


800  COURT  OF  APPEALS. 


Railway  v.  Vaughan.  [VoL  24  (NA) 


time  and  opportunity  given  her  to  alight  from  said  car  at  said 
place,  and  secondly,  in  attempting  to  alight  from  said  car  while 
it  was  in  motion. 

While  we  do  not  find  any  reply  to  said  answer  among  the  files 
in  said  case,  it  was  conceded  that  one  had  been  filed  in  the  na- 
ture of  a  general  denial  of  the  allegations  contained  in  said  an- 
swer. 

Said  cause  was  submitted  to  a  jury  and  a  verdict  returned  for 
the  plaintiff.  A  motion  for  a  new  trial  was  overruled  and  judg- 
ment entered  on  said  verdict.  A  bill  'of  exceptions  was  duly 
prepared  and  filed  and  a  petition  in  error  was  filed  in  this  court 
for  a  review  of  said  judgment. 

Said  petition  in  error  contains  numerous  assignments  of  er- 
ror but  the  grounds  of  error  insisted  upon  to  this  court  were: 

1.  That  the  court  below  erred  in  giving  certain  written  re- 
quests before  argument  in  charge  to  the  jury  on  behalf  of  the 
plaintiff  below,  and  in  refusing  to  give  in  charge  to  the  jury 
before  argument  certain  written  requests  in  writing  on  behalf  of 
the  plaintiff  in  error,  and  for  error  of  the  court  in  its  general 
charge  to  the  jury. 

2.  That  said  court  erred  in  its  instructions  to  the  jury  in  re- 
spect to  the  duty  of  the  conductor  of  a  car  to  look  after  passen- 
gers alighting  from  said  car. 

3.  That  the  verdict  of  the  jury  is  against  the  weight  of  the 
evidence  and  contrary  to  law. 

Numerous  requests  appear  to  have  been  submitted  in  writing 
before  argument  both  by  the  plaintiff  and  the  defendant  below 
with  the  request  that  they  be  given  by  the  court  in  its  charge  to 
the  jury,  and  it  further  appears  that  the  requests  ao  made  by 
the  plaintiff  in  error  were  so  given,  except  the  last  found  on 
pages  155  and  156  of  the  bill  of  exceptions,  which  action  of  the 
court  in  refusing  to  give  said  request  in  charge  to  the  jury 
is  assigned  as  error.  It  is  apparent  that  if  the  requests  sub- 
mitted by  the  defendant  in  error,  which  were  given  by  the  court 
in  charge  to  the  jury,  contained  sound  propositions  of  law, 
said  request  of  the  plaintiff  in  error  was  properly  refused.  Said 
request  is  as  follows: 
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**If  you  find  that  the  plaintiff  was  standing  on  the  rear  plat- 
form of  the  car  for  the  purpose  of  alighting  therefrom  when  the 
ear  was  stopped,  that  the  car  remained  standing  for  a  space  of 
time  suflBcient  for  her  to  alight,  and  then  started,  that  there 
was  nothing  to  prevent  her  alighting  while  the  car  was  so  stand- 
ing, that  the  plaintiff  remained  standing  on  the  platform  step 
for  that  period  of  time,  and  then  started  to  alight  as  the  car 
started  to  ipove  forward,  and  was  thrown  and  injured  thereby, 
she  can  not  recover  in  this  action,  and  your  verdict  should  be  for 
the  defendant.*' 

We  think  that  the  foregoing  request  was  properly  refused. 
It  appears  that  the  B.  &  0.  crossing  at  this  place  was  a  regular 
stopping  place  where  passengers  were  in  the  habit  of  getting  on 
and  off  said  defendant  company's  cars,  where  the  conductor  of  the 
car  in  question  knew  that  the  defendant  in  error  desired  to  alight 
from  said  car  at  said  time  and  place,  and  where,  as  the  testi- 
mony tends  to  show,  said  conductor  knew  that  she  started  to 
alight  from  said  car.  If  these  conditions  were  found  by  the 
jury  to  exist,  was  not  the  conductor  of  said  car  called  upon  to 
exercise  care,  caution  and  diligence,  to  see  to  it  that  said  car  was 
not  started  until  the  defendant  in  error  fully  and  safely 
alighted  from  said  car,  she  being  in  the  exercise  of  due  care? 
And  failing  to  do  so,  would  not  the  defendant  company,  under 
such  circumstances,  be  chargeable  with  negligence  for  which  it 
would  be  liable?  Counsel  for  plaintiff  in  error  cite  us  to  the 
case  of  Transit  Co,  v.  Holmes,  67  0.  S.,  153,  in  support  of  their 
contention.  In  that  case  there  was  a  conflict  in  the  testimony 
both  as  to  whether  the  conductor  of  the  car  had  notice  that  the 
defendant  in  error  desired  to  get  off  the  car  at  a  given  place, 
and  whether  the  defendant  in  error  had  not  attempted  to  alight 
when  the  car  was  in  motion,  neither  of  which  is  shown  to  be 
the  fact  in  the  case  before  us,  for  here  it  is  admitted  that  the 
car  stopped  at  the  B.  &  0.  crossing,  that  the  conductor  of  the  car 
then  notified  the  defendant  of  such  fact,  and  the  defendant  in 
error  testified  that  she  immediately  followed  the  conductor  to 
the  vestibule  of  the  car  and  when  she  reached  the  steps  of  the 
car  in  the  act  of  getting  off,  the  car  suddenly  and  without  warn- 
ing started  and  threw  her  to  the  pavement  and  injured  her. 
Judge  Davis  in  announcing  the  opinion  in  the  case  cited  says: 
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As  to  the  verdict  of  the  jury  being  against  the  weight  of  the 
evidence,  it  is  apparent  that  there  is  a  conflict  in  the  evidence, 
but  there  is  evidence  tending  to  support  the  claim  of  the  defend- 
ant in  error  as  made  in  her  petition,  and  under  the  holding  in 
the  case  of  Gibbs  v.  Village  of  Oirard,  88  0.  S.,  34,  we  do  not 
feel  at  liberty  as  a  reviewing  court  to  disturb  the  finding  of  the 
jury. 

Other  assignments  of  error  are  made  in  said  petition  in  error, 
all  of  which  we  have  examined,  and  we  find  no  such  error  in  the 
record  for  which  the  judgment  of  the  court  below  should  be  re- 
versed. 

Upon  the  whole  case,  we  are  of  the  opinion  that  substantial 
justice  has  been  done  between  the  parties  hereto  by  the  verdict 
rendered,  and  find  no  difiiculty  in  reaching  the  conclusion  that 
the  judgment  of  the  court  of  common  pleas  should  be  aflSrmed 
and  it  is  so  ordered. 

HoucK,  J.,  and  Febneding,  J.  (sitting  in  place  of  Poweu^ 
J.),  concur. 


COURT  OF  APPEALS.  805 


1915.1  Hamilton  County. 


UNREASONABLE  OCCUPANCY  OF  STREET  WITH 
RAILWAY  TRACKS. 

Court  of  Apptols  for  Hamilton  County. 

City  of  CiNciNNAn  v.  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company. 

Decided,  Deceml;>er  6,  1915. 

Railways — Laying  of  Tracks  in  /Streets — Occupation  of  Street  by  Fit>€ 
Tracks  Unreasonable — Rights  Acquired  by  Appropriation  Limited 
to  Such  as  Council  Might  Grant — Authority  of  City  Solicitor  to  In- 
stitute Injunction  Proceedings, 

1.  There  is  no  power  or  authority  in  a  municipal  council  to  grant  the 

right  to  a  railway  company,  either  by  ordinance  or  agreement  with 
the  company,  to  occupy,  incumber  and  use  a  street  by  crossing  it 
with  five  tracks  connecting  with  a  railway  yard  and  in  reality  be- 
coming a  part  of  the  yard,  particularly  where  access  to  the  yard 
can  be  had  without  thus  occupying  the  street;  nor  could  the  right 
so  to  do  be  acquired  by  appropriation. 

2.  There  is  ample  authority  in  Section  4311  for  the  bringing  by  the 

city  solicitor  of  injunction  proceedings  against  the  unreasonable 
occupation  of  a  street  with  railway  tracks,  regardless  of  failure 
on  the  part  of  council  to  authorize  him  so  to  do. 

• 
Walter  M,  Schoeyxle  and  Constant  So\ithv)orth,  City  Solicitors, 
for  plaintiff. 
Lawrence  Maxwell  and  Joseph  Graydon,  contra. 

Gorman,  J. 

The  plaintiff  brought  this  action  in  the  common  pleas  court 
to  enjoin  the  defendant  from  laying  railroad  tracks  across  Lud- 
low street,  one  of  the  dedicated  and  improved  streets  of  the 
city,  and  from  obstructing  said  street;  and  it  also  asked  for  a 
mandatory  injunction  requiring  the  defendant  company  to  re- 
store said  Ludlow  street,  its  sidewalks  and  gutters,  to  their  for- 
mer condition.  The  cause  is  here  on  an  appeal  from  a  judgment 
M  the  common  pleas  court. 

It  is  claimed  by  plaintiff  in  its  petition  that  the  defendant  is 
proceeding  to  lay  four  or  five  tracks  and  switches  across  and  in 
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Ludlow  street  from  east  to  west  between  Front  street  and  the 
Ohio  river,  and  has  in  furtherance  of  said  work  torn  up  the 
boulders  in  the  street,  changed  the  grade  of  some  portions  of  the 
street,  destroyed  the  sidewalks  and  tlie  west  gutter  and  partly 
destroyed  the  east  gutter  of  said  street,  and  piled  on  said  street 
large  quantities  of  earth  and  other  debris,  thereby  obstructing 
the  street  and  rendering  it  unfit  for  public  travel,  and  has  other- 
wise damaged  said  street  and  materially  interfered  with  and 
impaired  its  usefulness ;  and  that  this  has  been  done  and  is  being 
done  without  legal  right  or  authority  and  in  violation  of  the 
rights  of  plaintiff  and  the  public  in  and  to  said  Ludlow  street. 

The  defendant  by  an  amended  answer  denies  that  it  has  un- 
lawfully occupied  said  street;  but  says  that  its  occupation  of 
said  street  and  its  right  to  lay  tracks  across  the  same  is  lawful 
by  virtue  of  certain  ordinances  and  resolutions  of  the  council 
of  the  city  of  Cincinnati  adopted  January  1, 1864;  May  16, 1879 ; 
April  23,  1906,  and  especially  by  virtue  of  an  ordinance  adopted 
July  17, 1905,  number  984,  which  ordinance  in  substance  granted 
permission  to  defendant  company  to  construct  and  maintain 
three  tracks  and  switch  leads  for  two  additional  tracks  across 
-Ludlow  street  south  of  Front  street,  said  three  tracks  and  the 
leads  running  from  three  -separate  points  from  the  west  side  of 
said 'Ludlow  street  and  converging  toward  a  common  point  at 
the  southeast  corner  of  Front  and  Ludlow  streets  and  connecting 
with  the  track  at  present  laid  in  the  center  of  Front  street  at  a 
point  one  hundred  and  fifty  feet  east  of  Ludlow. 

Defendant  avers  that  it  accepted  said  ordinance  August  11, 
1905,  and  has  complied  with  and  is  now  ready  and  prepared  to 
comply  with  the  provisions  thereof. 

By  reply  the  plaintiff  challenges  the  validity  of  said  ordi- 
nance and  denies  that  it  is  binding  upon  the  city  of  Cincinnati, 
and  denies  the  power  or  authority  of  its  council  to  grant  the 
defendant  the  right  to  lay  said  tracks. 

The  evidence  adduced  on  the  hearing  in  this  court  shows  that 
the  tracks  to  be  laid  across  Ludlow  street  are  to  connect  certain 
yards  of  defendant  with  a  connection  track  in  Front  street, 
which  has  been  laid  in  said  street  for  more  than  fortv  vears. 
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While  the  ordinance  purports  to  grant  the  right  to  lay  five 
tracks  across  the  street — three  tracks  and  two  leads — it  is 
claimed  that  but  four  tracks  are  intended  to  be  laid  at  this  time. 
A  plat  offered  in  evidence  shows  that  not  only  will  these  four 
tracks  be  laid  across  the  street,  but  there  will  also  be  placed 
in  the  street  two  switches  whereby  cars  may  be  switched  or 
shunted  from  any  one  of  these  four  tracks  onto  any  one  of  the 
other  three.  It  also  appears  that  just  west  of  Ludlow  street 
and  to  be  connected  with  these  four  tracks  across  the  street,  is 
located  a  railroad  yard  of  the  defendant  occupying  a  whole 
block,  from  Ludlow  on  the  east,  to  Broadway  on  the  west,  and 
from  Front  street  on  the  north  to  Giffin  street  on  the  south ;  that 
there  are  at  present  four  tracks  in  said  yards,  and  the  purpose  of 
extending  these  four  tracks  into  Ludlow  street  and  constructing 
switches  therein  is  to  utilize  all  of  the  space  in  said  yard  for 
storage  tracks,  instead  of  placing  switches  within  the  yard  limits* 
If  these  four  tracks  and  the  two  switches  can  not  be  laid  in 
Ludlow  street  then  in  order  to  use  said  yard  provision  must 
be  made  within  the  limits  of  the  yard  property  for  switches  and 
leads,  thereby  curtailing  the  capacity  of  defendant's  yard.  In- 
deed, it  is  manifest  that  these  tracks  and  switches  proposed  to 
be  laid  in  Ludlow  street  are  but  a  continuation  of  the  four 
tracks  in  defendant's  yard,  and  if  permitted  to  be  laid  the  en- 
tire width  of  liudlow  street  will  become  as  much  a  part  of  de- 
fendant's yard  as  that  portion  thereof  west  of  Ludlow  street  in 
which  its  four  tracks  are  laid ;  so  that  under  whatever  guise  the 
grant  to  lay  these  tracks  was  made,  they  are  really  intended  to 
be  used  for  and  as  a  part  of  defendant's  yard.  The  switching 
and  shunting  of  cars  into  this  yard  and  upon  the  four  tracks 
now  therein  must  necessarily  take  place  more  or  less  in  Ludlow 
street  and  east  of  the  street,  and  if  this  should  be  done  to  any 
considerable  extent  the  use  of  the  street  at  this  point  will  b" 
very  materially  impaired. 

It  was  shown  by  the  evidence  that  Ludlow  street  is  one  of  the- 
main  arteries  of  travel  leading  to  the  river.  In  the  past,  when  a 
ferry  line  plied  between  Cincinnati  and  Newport,  the  boats 
landed  at  the  foot  of  Ludlow  and  there  was  a  great   deal 
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more  traflSc  on  this  street  than  now,  but  now  there  is  considerable 
traflSc  in  the  street  south  of  Front  street,  and  likely  to  be  much 
more  in  the  future  if  the  street  can  be  kept  open,  clear  and  free 
from  obstructions,  because  of  the  fact  that  the  government  of 
the  United  States  proposes  to  maintain  at  all  times  a  nine-foot 
stage  of  water  along  the"  entire  river  front  of  Cincinnati,  and 
the  river  at  the  foot  of  Ludlow  street  is  a  desirable  and 
unusually  advantageous  place  to  tie  up  boats  for  loading  and 
unloading  and  for  repairs.  It  further  appears  that  there  is  no 
access  to  the  river  by  any  street  east  of  Ludlow  for  a  distance 
tif  about  two  miles,  and  that  an  impairment  of  the  use  of  this 
street  would  be  a  material  hindrance  to  river  traffic. 

It  is  claimed  by  Ihe  city  solicitor  that  the  council  had  no 
power  or  authority  to  grant,  by  ordinance  or  otherwise,  the  right 
to  defendant  to  lay  these  tracks,  and  that  being  the  only  claim 
of  right  which  the  defendant  asserts,  if  this  contention  be  sound, 
then  the  defendant  company  is  a  trespasser  in  this  street  when 
it  undertakes  to  lay  these  tracks  under  no  other  claim  of  right 
than  is  given  by  this  ordinance. 

It  is  further  claimed  by  the  city's  counsel  that  even  if  the 
council  had  the  authority  or  power  to  grant  permission  to  lay 
these  tracks,  nevertheless  the  use  proposed  to  be  made  of  the 
street  by  means  of  these  tracks  is  such  as  to  practically  exclude 
therefrom  the  traveling  public  and  renders  such  use  unreason- 
able and  therefore  not  permissible.  If  the  council  had  the  pojver 
to  grant  this  permission  to  lay  these  tracks,  it  must  be  by  virtue 
of  some  statute,  for  it  is  a  well  settled  principle  of  law  that 
municipal  corporations  (and  of  necessity  their  councils)  have 
such  powers  and  only  such  as  are  expressly  granted  or  which  are 
necessarily  implied  in  order  to  enable  them  to  carry  into  effect 
the  express  grants  of  power. 

By  the  provisions  of  Section  3714,  General  Code,  the  council 
shall  have  the  care,  supervision  and  control  of  public  highways, 
streets,  etc.,  and  shall  cause  them  to  be  kept  open,  in  repair  and 
free  from  nuisance.  But  this  grant  of  power  to  council  does 
not  carry  with  it  the  power  to  grant  a  right  to  a  railroad  com- 
pany to  occupy  or  incumber  and  use  the  streets  of  a  manici- 
pality. 
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Louisville  &  Nashville  Railroad  Company  v.  City  of  Cincin- 
nati, 76  0.  S.,  481.  As  was  said  by  Summers,  J.,  in  deciding 
this  case,  on  page  497 : 

**  Public  streets,  squares,  landings  and  grounds  are  held  in 
trust  for  the  public,  and  being  so  held  they  are,  for  the  uses  for 
which  they  were  dedicated  or  acquired  and  subject  to  the  prop- 
erty rights  of  abutting  owners,  under  the  absolute  control  of 
the  legklative  power  of  the  state.  In  this  state  the  care,  super- 
vision and  control  of  public  highways,  streets  and  grounds  in 
cities  is  delegated  to  the  council,  but  notwithstanding  this  dele- 
gation of  general  power  over  them,  the  state,  now  and  since 
1852,  has  in  express  terms  delegated  to  cities  the  power  to  grant 
to  railroad  companies  the  right  to  occupy  or  incumber  and  use 
them,  or  in  express  terms  has  made  the  right  subject  to  agreeing 
with  the  municipal  authorities  as  to  the  manner  in  which  they 
are  to  be  ctecupied,  so  that  the  general  power  of  care,  super- 
vision and  control,  that  has  been  delegated  does  not  carry  with 
it  the  power  td  grant  such  right,  and  a  grant  by  the  council  of 
a  city  of  permission  to  occupy  the  streets  and  public  grounds  does 
not  confer  such  right." 

Counsel  for  defendant  has  failed  to  point  out  any  statute 
which  authorizes  council  to  grant  permission  to  lay  these  tracks, 
and  since  such  permission  can  not  be  granted  under  Section 
3714,  General  Code,  we  are  compelled  to  examine  further  to  see 
if  there  exists  any  statute  which  authorized  council  to  make 
this  grant. 

If  power  has  been  conferred  on  council  to  grant  permission 
to  lay  tracks  in  a  street  or  across  a  street,  or  to  agree  upon  the 
terms  and  conditions  upon  which  this  may  be  done,  it  appears 
to  us  it  must  be  sought  for  in  the  provisions  of  Sections  8763 
to  8766  inclusive  (formerly  See.  3283,  R.  S.).  In  substance 
these  sections  provide  that  if  in  the  location  of  any  part  of  a 
railroad,  etc.,  it  be  necessary  to  occupy  with  a  surface  or  elevated 
track,  etc.,  any  public  road,  street,  etc.,  the  municipal  corpora- 
tion or  public  officers  owning  or  having  charge  thereof,  and  the 
company,  may  agree  upon  the  manner,  terms  and  conditions 
upon  which  it  can  be  used  and  occupied.  If  the  parties  are  un- 
able to  agree  thereon,  etc.,  the  company  may  appropriate  so 
much  thereof  as  is  necessary  for  the  purposes  of  its  road,  in  the 
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manner  and  upon  the  terms  provided  for  the  appropriation  of 
the  property  of  individuals. 

In  the  case  of  Rockport  v.  Railroad  Co.,  85  0.  S.,  73,  the  Su- 
preme Court  held  that  under  the  above  sections — ^then  Section 
3283,  Revised  Statutes — ^in  the  words  of  Judge  Donahue,  an- 
nouncing the  opinion  of  the  court,  on  page  82 : 

'  *  It  necessarily  follows  that  the  railway  company  can  acquire 
no  further  rights  by  appropriation  than  the  village  council  could 
grant  by  ordinance  or  contract." 

Furthermore,  the  court  in  this  case  just  cited  said  on  pages 
84,  85  and  86,  in  so  many  words,  that  a  railroad  company  is  not 
authorized  to  appropriate  a  part  of  a  street,  for  all  of  its  pur- 
poses, but  that  under  the  above  cited  sections  (formtrly  Section 
3283,  R.  S.),  its  right  to  appropriate  a  portion  of  a  street  is 
limited  to  the  location  of  any  part  of  the  railroad*  itself,  not  for 
the  purposes  of  a  yard  or  approaches  to  a  yard.  On  this  point 
the  court  uses  this  language  on  the  pages  above  referred  to : 

*' Section  3283,  Revised  Statutes"  (now  Sections  8763  to  8766, 
G.  C,  inclusive),  '* under  favor  of  which  these  proceedings  were 
brought,  does  not  authorize  tbe  appropriation  of  streets  for  any 
and  all  purposes  incident  to  the  operation  of  a  railroad,  but 
only  for  the  location  of  any  part  of  the  railroad  itself.  In  this 
respect  it  differs  materially  from  Section  3281"  (now  8759-8760, 
G.  C),  **  authorizing  the  appropriation  of  private  property  for 
depots,  workshops,  roundhouses  and  water  stations.  In  the  con- 
struction and  location  of  the  main  line  of  road  a  railroad  com- 
pany can  not  but  meet  with  conditions  that  are  beyond  its 
control,  as,  for  instance,  the  crossing  of  streets  and  highways, 
and,  therefore,  notwithstanding  that  the  crossing  of  these  streets 
and  highways  may  interfere  somewhat  with  the  public  travel 
by  foot  passengers  and  ordinary  road  vehicles,  yet  the  Legis- 
lature has  recognized  the  fact  that  of  necessity  the  railroad  com- 
pany must  be  given  the  right  to  cross  the  same,  not  merely 
because  it  also  furnishes  a  mode  of  piiblic  travel,  but  because 
it  would  be  impossible  to  construct  railroads  if  such  rights  were 
not  granted.  But  in  the  location  and  establishment  of  its  yards, 
depots,  workshops,  roundhouses  and  water  stations,  the  railroad 
company  can  largely  guard  against  these  contingencies  and  it  is 
very  evident  that  Section  3283,  Revised  Statutes"  (now  8763- 
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4-5-6,  G,  C),  **  intends  to  require  that  it  should  do  so,  otherwise 
the  language  of  that  section  would  not  be  different  from  the 
language  found  in  Section  3281,  Revised  Statutes"  (Sections 
8759-60,  G.  C),  ''Section  3283  does  not  in  terms  authorize  a 
railroad  company  to  condemn  or  appropriate  public  streets  or 
roads  for  these  purposes,  and  all  statutes  granting  to  corpora- 
tions the  right  of  eminent  domain,  which  is  an  attribute  of 
sovereignty,  must  be  strictly  construed.  {Currier  v.  M.  &  C, 
R,  /?.  Co.,  11  0.  S.,  228 ;  Atkinson  v.  M.  &  C.  B.  B.  Co.,  15  0.  S., 
21 ;  Piatt  V.  Peniu  Company,  43  0.  S.,  228 ;  Bavenna  v.  Penn.  Co., 
45  0.  S.,  118.)  Without  recourse  to  this  rule  of  construction 
it  clearly  appears  that  Section  3283  applies  only  to  the  railroad 
itself  if  it  should  be  found  necessary  in  the  location  of  the  same 
or  any  part  thereof.  All  these  other  things  that  are  incident 
to  and  undoubtedly  absolutely  necessary  to  be  maintained  by  a 
railroad  company  for  the  purposes  of  operating  its  road  are  not 
included  in  the  term  railroad  as  used  in  this  section;  for  if 
depots,  workshops,  roundhouses  and  water  stations  could  be  con- 
structed upon  public  streets,  it  would  amount  to  an  absolute 
abandonment  and  destruction  of  the  public  rights  therein.  It 
is  equally  clear  that  railroad  yards  are  not  within  the  contem- 
plation of  this  statute,  and  that  it  is  not  intended  thereby  to 
authorize  a  railroad  company  to  construct  its  yard  over  and 
across  or  along  streets  and  highways,  either  with  the  consent  of 
the  municipal  authorities  or  by  appropriation  of  the  same." 

In  this  case  from  which  we  have  quoted  at  length  the  court 
had  under  consideration  the  question  of  the  power  of  a  railroad 
company  to  appropriate  by  condemnation  proceedings  the  right 
to  lay,  maintain  and  operate,  in  addition  to  its  two  main  tracks 
then  constructed  and  maintained  thereover,  five  additional  side- 
tracks or  turn-outs  along,  upon  and  across  Settlement  road  and 
Linndale  road,  two  streets  of  the  village  of  Rockport,  Ohio,  at 
the  place  where  said  roads  intersect.  In  the  trial  court  it  was 
shown  that  these  additional  five  tracks  were  to  be  used  for  egress 
and  ingress  to  the  railroad  company's  yards  for  the  purpose  of 
switching  cars  from  one  track  to  another,  for  making-up  and 
separating  trains  of  cars  and  for  the  storage  of  cars.  The  trial 
court  on  the  preliminary  hearing  found  that  the  appropriation 
sought  to  be  made  was  an  unreasonable  interference  with  the 
rights  of  the  public  in  the  use  of  the  highways  and  would  be 
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destructive  of  the  public  use  of  said  highways,  and  that  the  ap- 
propriation was  not  necessary  for  the  purpose  of  plaintiff's  rail- 
road, and  thereupon  dismissed  the  railroad  company's  petition 
to  appropriate.  The  judgment  of  the  trial  court  in  thus  dis- 
posing of  the  railroad  company's  petition,  was  sustained  by  the 
Supreme  Court,  which  in  doing  so  employed  the  language  above 
quoted. 

Now,  if  we  apply  the  principles  enunciated  in  this  case  to  the 
facts  in  the  case  at  bar,  we  have  a  situation  almost  identical  with 
the  Rockport  case,  with  these  differences :  In  the  Rockport  case 
the  railroad  company  already  had  two  main  tracks  upon  and 
across  the  streets,  which  tracks  were  a  part  of  its  main  railroad 
line,  and  it  was  seeking  an  easement  for  five  additional  tracks  on 
the  streets  on  what  it  claimed  to  be  its  right-of-way,  whereas  in 
the  case  at  bar  the  railroad  company  has  a  main  track,  being  the 
Front  street  connection  track,  across  Ludlow  street,  and  is  seek- 
ing the  right  to  lay  these  four  or  five  additional  tracks  so  as 
to  be  able  to  reach  its  yards  west  of  Ludlow  street,  and  to  switch 
in  the  street,  and  to  make  up  and  break  up  trains  in  the  yard 
and  on  this  street.  In  other  words,  these  tracks  are  to  be  used 
solely  as  a  part  of  the  railroad  company's  Front  street  yard. 

If  there  be  any  difference  between  this  case  and  the  Rockport 
case  it  would  appear  that  there  is  less  need  for  an  easement 
across  Ludlow  street  than  there  was  across  the  streets  in  the 
Rockport  case.  The  tracks  are  to  be  used  in  connection  with 
the  Front  street  yard  and  not  as  a  part  of  the  main  line  as  was 
said  in  the  Rockport  case. 

We  are  therefore  clearly  of  the  opinion,  following  this  Rock- 
port case,  that  the  railroad  company  has  not  the  power  or  au- 
thority to  appropriate  an  easement  for  these  tracks  across  Lud- 
low street  for  the  purposes  for  which  they  are  intended  to  be 
used.  Nor  could  the  railroad  company  acquire  by  agreement 
with  the  city  council  through  an  ordinance  or  otherwise  that 
which  it  could  not  acquire  by  condemnation  proceedings,  for,  as 
was  said  by  the  court  on  page  82  of  the  Rockport  case : 

••The  property  (the  street)  having  been  devoted  to  a  public 
purpose,  the  principle  obtains  that  the  public  use  is  the  domi- 
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nant  interest  in  the  street,  and  the  village  authorities  could  not 
grant  any  right  to  the  railroad  company  under  the  provision  of 
Section  3283,  Revised  Statutes,  that  would  be  destructive  of 
these  rights  or  amount  to  a  material  or  substantial  interference 
with  the  same/^  etc. 

In  Railroad  Company  v.  Defiance,  52  0.  S.,  262,  the  Supreme 
Court  in  discussing  the  powers  of  council  to  grant  a  right  to  lay 
tracks  in  or  across  a  street  under  Section  3283,  Revised  Statutes, 
says  (p.  309) : 

*'The  object  of  the  appropriation  is  to  acquire  such  use  of  the 
street,  etc.,  as  could  have  been  granted  by  agreement;  and  no 
greater  use  can  be  obtained  in  the  one  mode  than  in  the  other; 
the  right  acquired  in  either  is  limited  to  the  use  of  so  much 
of  the  street  as  may  be  necessary  for  the  purposes  *of  the  rail- 
road.''' 

To  the  same  effect  are :  L,  S.  &  M,  8.  Ry,  Co.  v.  Elyria,  69 
0.  S.,  414;  Ravenna  v.  Penn.  R.  R.  Co.,  45  0.  S.,  118;  Railroad 
Co.  V.  City,  76  0.  S.,  481. 

It  is  also  manifest  from  the  evidence  in  this  case  that  the  pro- 
posed use  of  Ludlow  street  for  these  switches  and  tracks  would 
constitute  a  material  interference  with  the  public  use  of  the 
street,  on  account  of  the  number  of  these  tracks  and  switches  and 
the  movement  of  cars  thereon ;  and  in  view  of  the  fact  that  access 
to  the  railroad  company's  yard  can  be  had  from  Front  street, 
as  shown  by  the  evidence,  we  conclude  that  this  proposed  use 
is  so  unreasonable  that  even  if  there  were  power  to  appropriate 
or  to  grant  the  use  by  council,  a  court,  hearing  an  application 
to  permit  these  tracks  to  be  laid,  or  an  objection  by  the  city 
authorities  to  prevent  the  laying  thereof  under  an  alleged  grant 
from  the  council,  should  restrain  the  laying  thereof. 

It  is  urged  by  defendant's  counsel  that  the  city  solicitor  had 
no  authority  to  bring  this  action  without  being  authorized  so  to' 
do  by  the  legislative  body  (the  council)  of  the  city.  It  is  ex- 
tremely unlikely  that  the  city  council,  after  endeavoring  to  give 
away  the  city's  street  to  the  defendant  company,  would  call 
upon  the  solicitor  to  take  legal  steps  to  prevent  the  doing  of 
that  which  it  had  given  permission  to  do.     We  think  Section 
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4311,  General  Code,  affords  ample  authority  for  the  solicitor  to 
bring  this  action  regardless  of  the  will  or  wishes  of  the  council, 
and  that  in  so  doing  he  is  exercising  the  high  prerogative  lodged 
in  him  by  the  Legislature  to  restrain  the  abuse  of  the  corporate 
powers  of  the  city  and  to  prevent  the  execution  or  performance 
of  an  alleged  contract  in  contravention  of  the  laws. 

These  proceedings  were  brought  in  the  same  manner  and  un- 
der like  circumstances  shown  to  have  existed  in  the  case  of  Cffi- 
cinnati  v,  L.  <S^  N,  R.  B.  Co,,  76  0.  S.,  481,  where  no  question 
was  made  of  the  solicitor's  right  to  bring  the  action  on  behalf 
of  the  city. 

We  are  satisfied  that  a  mandatory  injunction  is  the  proper 
remedy  to  restore  Ludlow  street  to  its  former  condition.  Cin- 
einnati  v.  L.  &  N.  R.  R.  Co,,  76  0.  S.,  481. 

The  judgment  of  this  court  is  that  the  prayer  of  the  petition 
be  granted  at  the  costs  of  the  defendant. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


LIBCL  ArrECTfNC  ONE  IN  HIS  TRADE  RELATIONS 

Court  of  Appeals  for  Mahoning  County. 

The  G.  M.  McKelvey  Company  v.  Davto  M.  Nanson. 

Decided,  October  18,  1915. 

TAbel  and  Slander — To  Publish  that  One  Has  Suddenly  Oone  Out  of 
Business — Not  Libelous  per  se, 

A  publication  by  a  tradesman  is  not  libelous  on  its  face,  where  to  the 
effect  that  Mr.  N  had  "suddenly  decided  to  retire  from  the  tailor- 
ing business/'  coupled  with  the  announcement  to  the  trade  that  his 
entire  stock  had  been  purchased  for  cash. 

Hine,  Kennedy  &  Manchester  and  Mr.  Conroy,  for  plaintiff 
in  error. 
Kennedy  &  Mumaw,  contra. 

HouoK,  J.  (sitting  in  place  of  Spence,  J.). 
This  is  a  proceeding  in  error,  by  the  plaintiff  in  error,  seeking 
to  reverse  a  judgment  of  the  court  below  in  favor  of  the  defend- 
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ant  in  error,  in  an  action  brought  by  him  against  the  said  plaint- 
iff in  error  for  libel. 

The  article  complained  of  was  published  in  two  newspapers 
of  general  circulation  in  the  city  of  Youngstown,  Ohio,  and  in 
the  form  of  circulars  sent  to  citizens  of  said  city,  all  of  which 
was  done  at  the  instance  of  and  under  the  direction  and  author- 
ity of  the  plaintiff  in  error. 

Said  article  complained  of  is  as  follows : 

'*Mr.  Nanson,  a  well  known  high-grade  custom  tailor  of  this 
city,  and  perhaps  a  personal  friend  of  yours,  suddenly  decided 
to  retire  from  the  tailoring  business.  Desiring  to  turn  his  stock 
quickly  into  cash,  asked  us  to  name  a  price  for  the  entire  stock. 
The  greater  part  of  this  stock  being  fall  and  winter  goods,  he 
naturally  expected  a  good  price,  but  finally  accepted  our  offer." 

The  plaintiff  below  complains  of  the  words:  ^^Mr.  Nanson  sud- 
denly decided  to  retire  from  the  tailoring  btisiness.'' 

At  the  request  of  counsel  for  plaintiff  below  the  court  charged 
the  jury  that  said  words  were  libelous  per  se. 

While  the  petition  in  error  alleges  other  grounds  of  error,  the 
only  one  urged  by  counsel  in  argument  was  that  the  court  erred 
in  charging  the  jury  that  said  words  were  and  are  libelous  per 
se,  and  therefore  it  is  only  necessary,  for  a  proper  determination 
of  the  case,  to  pass  upon  this  one  ground  of  alleged  error. 

Let  us  classify  libels  according  to  their  objects : 

1.  Libels  which  impute  to  a  person  the  commission  of  a  crime. 

2.  That  which  has  a  tendency  to  hold  a  person  up  to  scorn 
and  ridicule,  and  to  feelings  of  contempt,  or  impair  one  in  the 
enjoyment  of  general  society. 

3.  That  which  has  a  tendency  to  injure  one  in  his  office, 
trade,  calling  or  profession. 

The  words  complained  of  in  the  case  at  bar,  if  libelous,  come 
under  the  third  definition. 

Is  the  expression  here  complained  of  libelous  within  itself? 

A  distinction  exists  between  libel  and  slander.  In  libel  the 
written  or  printed  words  are  of  necessity  attended  with  more  de- 
liberation, and  hence  may  be  said  to  be  indicative  of  stronger 
malice  than  oral  words,  and  therefore  calculated  to  do  greater 
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wrong  and  much  more  harm.  In  passing,  we  might  add  that 
written  or  printed  words  are  libelous  in  all  cases  where,  if 
spoken,  they  would  be  actionable ;  and  they  may  be  libelous,  and 
at  the  same  time,  if  spoken,  would  not  be  actionable.  Our  Su- 
preme Court  in  the  case  of  Cleveland  Leader  v.  Nethersole,  84 
Ohio  State,  page  118,  has  laid  down  the  rule  as  to  what  consti- 
tutes libel  per  se.    The  court  say : 

'*To  constitute  a  publication  respecting  a  person  libelous  per 
se,  it  must  appear  that  the  publication  reflects  upon  the  character 
of  such  person  by  bringing  him  into  ridicule,  hatred  or  contempt, 
or  affects  him  injuriously  in  his  trade  or  profession." 

To  say  of  a  person  that  he  has  suddenly  gone  out  of  business 
does  not  in  any  way  reflect  upon  his  character,  or  bring  him 
into  ridicule,  or  indicate  hatred  or  contempt,  or  injury  to  his 
trade  or  profession,  so  far  as  the  plain  meaning  and  import  of 
the  words  and  language  are  concerned.  If  this  be  true,  then 
how  can  they  be  libelous  per  set 

In  order  that  words  shall  be  libelous  per  se,  as  disparaging  a 
person  in  his  trade  or  business,  they  must  brfof  such  a  character 
as  would  prejudice  him  by  impeaching  either  his  skill  or  knowl- 
edge or  attacking  his  conduct  in  such  business.  The  words  in  the 
publication  complained  of,  in  order  to  be  libelous  per  se,  must 
have  had  a  tendency  to  render  the  defendant  in  error  contempti- 
ble or  ridiculous  in  public  estimation,  or  to  expose  him  to  public 
hate  or  contempt,  or  hinder  virtuous  persons  from  associating 
with  him,  or  accuse  him  of  crime  punishable  by  the  laws  of  our 
state,  or  charge  him  with  conduct  the  natural  or  ordinary  result 
of  which  would  be  to  prevent  him  from  engaging  in  and  pursu- 
ing his  vocation,  trade  or  calling,  or  in  some  way  depriving  him 
of  the  earnings  thereof,  and  which  he  otherwise  would  have  ob- 
tained. Quoting  from  the  case  of  Cleveland  Leader  v.  Nether- 
sole,  supra.  Judge  Spear  on  page  130  says : 

**  Although  the  distinction  between  a  libel  upon  a  person  and 
a  libel  upon  that  which  is  the  property  of  a  person  is  somewhat 
nice,  and  although  in  many  cases  the  distinction  is  not  easy  to 
demonstrate,  it  often  being  difl5cult  to  apply  the  settled  rules 
of  law  to  the  particular  facts  of  the  case,  and  although  the  de- 
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cisions  illustrating  the  subject  are  not  altogether  consistent  one 
with  another,  yet  the  rule  seems  to  be  well  established  to  the 
effect  that  while  by  the  law  of  libel  defamatory  language  is 
actionable  without  special  damage  when  it  contains  a  damaging 
imputation  against  one  as  an  individual,  or  in  respect  to  his 
office,  profession  or  trade,  it  is  not  actionable  wheii  it  is  merely 
in  disparagement  of  one's  property  unless  it  occasions  special 
damage." 

We  do  not  think  the  words  complained  of  are  libelous  upon 
their  face ;  and  we  believe  we  are  sustained  in  this  conclusion  by 
a  long  line  of  authorities  not  only  in  our  own,  but  other  states. 
To  hold  otherwise  would  be  to  set  aside  and  hold  for  naught  the 
decisions  upon  this  subject  which  have  been  considered  to  be 
the  law  for  many  years. 

Taking  this  view  of  the  case,  we  find  error  in  the  record  preju- 
dicial to  the  rights  of  the  plaintiff  in  error,  and  therefore  find 
the  judgment  of  the  court  below  erroneous,  and  that  it  should 
be  reversed. 

The  judgment  of  the  common  pleas  court  is  therefore  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Pollock,  J.,  and  Metcalfe,  J.,  concur. 


APPROMIATION  BY  ONE  MUNICIPALITY  OP  LAND  LYING 
WITHIN  ANOTfttR  MUNICIPALITY. 

Court  of  Appeals  for  Hamilton  County. 

John  Schrenk,  Jr.,  v.  City  op  Cincinnati.* 

Decided,  January  17,  1916. 

Municipal  Corporations — Appropriation  of  Property  for  Park  Purposes 
— Park  Area  May  be  Enlarged  hy  Appropriation  of  Contiguous 
Lands  Although  Lying  Wholly  Within  Another  Municipality. 

A  municipality  may  enlarge  its  park  area  by  appropriating  contiguous 
lands  notwithstanding  they  lie  wholly  within  the  limits  of  another 
municipality. 

♦Affirming  Cincinnati  v.  Ziegler  et  olv  16  N.P.(N.S.),169. 
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Michael  O.  Heintz,  for  plaintiff  in  error. 
Walter  M,  Schoenl^,  City  Solicitor,  and  Savl  Zielonka,  Assist- 
ant Solicitor,  contra. 

Gorman,  J. 

The  defendant  in  error  brought  proceedings  in  the  court  of 
insolvency  against  the  plaintiff  in  error  and  others  to  appro- 
priate property  for  the  extension  of  the  Bloody  Run  boulevard 
for  park  purposes  between  the  cities  of  Cincinnati  and  Norwood, 
and  to  fix  the  value  thereof. 

A  part  of  the  property  of  plaintiff  in  error,  lying  outside  of 
but  contiguous  to  the  city  of  Cincinnati  and  within  the  limits 
of  the  city  of  Norwood,  was  appropriated.  A  jury  was  im- 
panneled  which,  after  a  hearing,  assessed  the  damages  for  the 
property  taken  and  damages  to  the  residue  at  $7,080,  and  a 
judgment  was  entered  upon  the  verdict  awarding  the  property 
to  defendant  in  error  upon  the  payment  of  the  condemnation 
money.    Error  is  prosecuted  to  this  judgment. 

It  is  claimed,  first,  that  the  verdict  is  against  the  weight  o''' 
the  evidence  in  that  the  amount  of  compensation  assessed  is 
totally  insuflScient. 

The  record  fails  to  show  that  the  verdict  is  so  manifestly 
against  the  weight  of  the  evidence  as  to  warrant  a  reviewing 
court  in  setting  it  aside.  The  verdict  appears  to  us  to  represent 
a  fair  value  of  the  property  taken  and  damages  to  the  residue; 
in  fact,  the  jury  might  well  have  returned  a  much  smaller  ver- 
dict and  it  would  have  done  justice  to  plaintiff  in  error  under 
the  evidence  adduced. 

Secondly,  it  is  claimed  that  the  city  of  Cincinnati  had  no 
power  or  authority  under  the  law  to  appropriate  this  property 
(which  lies  wholly  within  the  city  of  Norwood,  although  con- 
tiguous  to  the  city  of  Cincinnati)  for  parkway  and  boulevard 
purposes. 

Section  3677,  General  Code,  among  other  things,  confers  spe- 
cial power  upon  municipal  corporations  to  appropriate,  enter 
upon  and  hold  real  estate  within  their  corporate  limits. 

**2.  For  parks,  park  entrances,  boulevards,  market  places, 
and  children's  playgrounds." 
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It  further  provides  that  such  power  shall  be  exercised  for  the 
purposes  and  in  the  manner  provided  in  Chapter  1,  Division  III, 
relating  to  the  appropriation  of  property  by  munieipalitieSi  Sec- 
tions 3677  to  3697  inclusive. 

Section  3678  provides  that  in  the  appropriation  of  property 
for  any  of  the  purposes  named  in  the  preceding  section  (3677) 
the  corporation  may,  when  reasonably  necessary,  acquire  prop- 
erty outside  the  limits  of  the  corporation. 

It  will  therefore  be  seen  that  the  power  and  authority  to  ac- 
quire by  appropriation  proceedings  property  for  park  and  boule- 
vard purposes  outside  the  municipality,  when  the  same  is  rea- 
sonably necessary,  is  expressly  granted. 

But  it  is  contended  that  the  construction  to  be  given  to  these 
two  sections  shouldl)e  that  the  property  outside  the  municipality 
which  may  be  appropriated  is  property  not  within  the  limits  of 
another  municipality,  but  only  such  property  as  is  wholly  out- 
side the  limits  of  any  municipality. 

Such  a  construction  would  in  effect  read  into  Section  3678 
language  not  therein,  and  would  in  eflfect  constitute  judicial 
legislation  and  a  usurpation  by  the  court  of  the  functions  of 
the  Legislature. 

The  Legislature  has  created  all  municipal  corporations  either 
by  special  laws  under  the  Constitution  of  1802  or  by  general 
laws  under  the  Constitution  of  1851 ;  and  it  is  elementary  that 
the  creator  can  destroy.  It,  the  Legislature,  may.  unless  there 
be  constitutional  inhibitions,  merge  two  or  more  municipalities, 
transfer  the  territory  or  a  part  thereof  from  one  municipality 
to  another,  abolish  all  the  oflficers  of  a  city  or  village,  or  create 
new  or  additional  officers;  in  fact,  it  can  add  to  or  take  from 
nunicipalities  their  political  rights  and  functions  almost  at  will. 
State,  ex  rel,  v.  Cincinnati,  52  0.  S.,  419. 

We  can  see  no  reason  why  the  Legislature  might  not  provide 
in  specific  terms  that  one  municipality  may  appropriate  prop- 
erty within  the  limits  of  another  municipality,  provided  the 
property  to  be  appropriated  is  for  authorized  public  purposes 
such  as  parks  and  boulevards.  While  the  statute.  Section  3678, 
does  not  in  specific  terms  provide  that  the  appropriation  of 
])roperty  within  the  limits  of  another  municipality  may  be  made, 
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it  does  provide  that  property  outside  the  munieipality  may  be 
appropriated,  and  in  the  appropriation  the  municipality  exer- 
cising the  power  of  eminent  domain  is  not  limited  to  the  taking 
of  property  wholly  outside  of  any  other  municipality. 

This  right  to  appropriate  property  for  public  purposes  by 
one  municipality,  within  the  limits  of  another,  was  upheld  in 
the  case  of  the  Application  of  the  Mayor  and  Aldermen  of  the 
City  of  New  York  to  Acquire  Title  to  Certain  Lands  for  Public 
Parks,  etc,  99  N.  Y.,  569,  and  in  the  case  of  Matter  of  Lands  in 
the  Town  of  Flatbnsh,  60  N.  Y.,  398.  In  the  last  case  the  city 
of  Brooklyn  appropriated  lands  for  park  purposes  within  the 
corporate  limits  of  the  towns  of  Platbush  and  Newlots,  and  its 
right  so  to  do  was  upheld  by  the  court  of  appeals. 

The  plaintiff  in  error  has  had  a  fair  and  impartial  trial  of 
his  cause,  and  has  had  the  benefit  of  the  judgment  of  twelve 
jurors  and  the  trial  court  as  to  the  fair  market  value  of  his  prop- 
erty taken  and  damages  to  the  residue.  The  power  and  author- 
ity of  the  city  of  Cincinnati  to  appropriate  this  property  is  un- 
doubted, and  we  find  no  errors  in  the  record  of  the  trial  preju- 
dicial to  plaintiff  in  error. 

The  judgment  of  the  court  of  insolvency  is  therefore  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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POW£R  or  PUBLIC  OrriCElL  TO  REDUCE  EMPLOYEE  IN  RANK. 

Circuit  Court  of  Cuyahoga  County. 

State  of  Ohio,  ex  rel  Charles  Lyle,  v.  C.  W.  Lapp,  Director 

OP  Police. 

Decided,  December  24,  1901. 

Public  Officers — Power  Oiven  to  the  Head  of  a  Department  to  Remove  an 
Officer  Includes  Power  to  Reduce  Rank, 

The  power  conferred  by  Section  1545-24,  Revised  Statutes,  upon  the  head 
of  a  department  of  a  municipal  corporation  to  remove  or  suspend 
any  officer  or  employee  of  that  department,  includes  a  power  to  re- 
duce in  rank  as  it  is  the  exercise  of  a  power  of  the  same  inherent 
nature  as  the  power  granted. 

Lamson  d'  Mathews,  for  plaintiff. 
Beacom  &  Bahcock,  contra. 

Marvin,  J. ;  Hale,  J.,  and  Caldwell,  J.,  concur. 

The  State  of  Ohio,  ex  rel  Charles  Lyle,  against  C.  W.  Lapp, 
Director  of  Police  of  the  City  of  Cleveland,  is  a  proceeding  in 
mandamus.  • 

The  relator  was  a  sergeant  on  the  police  force  of  the  city 
of  Cleveland. 

The  defendant  is  now  director  of  police  of  said  city  of  Cleve- 
land, which  position  he  has  held  since  the  5th  day  of  April, 
1901.  For  two  years  immediately  preceding  the  incumbency 
of  Director  Lapp,  the  office  which  he  now  holds  was  held  by 
one  Michael  Barrett. 

On  or  about  the  2d  day  of  November,  1900,  certain  charges 
t'nd  specifications  were  made,  in  writing,  against  said  relator  as 
such  sergeant  of  police.  These  charges  and  specifications  were 
filed  with  the  director  of  police.  Notice  of  the  filing  of  such 
charges  and  specifications,  and  the  time  when  the  relator  would 
be  brought  to  trial  thereon,  was  duly  given  the  relator. 

On  or  about  the  20th  day  of  November,  1900,  a  trial  of  the 
lelator  was  had  upon  such  charges  and  specifications  before  a 
tribunal  composed,  as  provided  by  law,  of  the  mayor  of  said 
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city,  the  president  of  the  city  council  and  the  director  of  law 
of  the  city. 

The  trial  resulted  in  a  finding,  on  the  28th  day  of  January, 
1901,  that  the  relator  was  guilty  of  the  charges,  and  thereafter, 
on  the  9th  day  of  F'ebruary,  1901,  said  ^lichael  Barrett,  as 
such  director  of  police,  pronounced  sentence  against  the  re- 
lator, that  he  he,  to  <iuote  the  language  of  the  petition  herein, 
**  removed  from  his  said  office  of  sergeant  and  reduced  to  the 
rank  of  patrolman  in  the  department  of  police  of  said  city.'' 

On  the  24th  day  of  ^lay,  1901,  the  relator  demanded  of  the 
defendant  that  he  be  reinstated  in  the  position  of  sergeant. 
This  demand  not  being  complied  with,  he  filed  his  petition  in 
this  action  on  the  19th  of  June,  1901,  praying  for  an  order  of 
the  court  commanding  the  defendant  to  restore  him  to  his 
former  position  of  sergeant. 

On  the  part  of  tlie  defendant  it  is  urged  that  there  was  such 
laches  on  the  part  of  the  relator  in  commencing  this  proceeding 
as  should  bar  him  from  the  relief  sought.  Without  going  into 
a  discussion  of  this  (piestion,  we  hold  that,  under  the  circum- 
stances in  this  case,  the  relator  did  not  so  sleep  upon  his  rights 
as  to  deprive  him  of  the  right  to  a  full  hearing  upon  the  merits 
of  his  case. 

The  time  between  the  removal  of  the  relator  from  office  or 
the  reduction  in  rank,  to  the  time  of  the  beginning  of  the  ac- 
tion, was  four  months  and  ten  days.  Within  four  months  h^ 
had  made  the  demand  upon  the  defendant  to  be  restored,  and 
we  hold  that  he  forfeited  nothing  by  the  delay. 

This  brings  us  to  the  consideration  of  the  question  made  by 
the  plaintiff,  as  to  whether  the  director  exceeded  the  authority 
vested  in  him,  when  he  made  the  order  reducing  the  relator 
from  the  rank  of  sergeant  to  that  of  patrolman. 

The  trial  of  the  relator  was  had  under  the  provisions  of 
Section  1545  of  the  Re^^sed  Statutes,  sub-section  24  of  which 
reads: 

*'The  head  of  any  department  may,  by  written  order  giving 
his  reasons  therefor,  remove  or  suspend  any  officer  or  employee 
of  such  department,  provided  the  same  shall  not  be  done  for 
political  reasons,  and  such  written  orders  shall  be  recorded  in 
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the  records  of  the  department  and  a  copy  thereof  filed  with  the 
mayor,  and  provided  that  no  member  of  the  police,  fire  or  sani- 
tary police  force  shall  be  removed  or  reduced  in  rank,  except 
for  cause,  to  be  assigned  in  writing  after  due  notice,  and  a 
public  hearing,  if  demanded  by  the  accused,  before  a  tribunal 
composed  of  the  mayor,  who  shall  be  chairman  thereof,  the 
director  of  law  and  the  president  of  the  city  council,  but  the 
liead  of  the  police,  fire  or  sanitary  police  force,  as  the  case  may 
be,  may  suspend  the  accused  pending  the  hearing  of  the  charge 
preferred  against  him." 

It  will  be  noticed  that  the  authority  given  the  director  by 
this  section,  is  to  ** remove  or  suspend  any  officer,"  etc. 

The  argument  on  the  part  of  the  relator  is  that  the  director 
could  do  nothing  but  '* remove"  absolutely  from  the  force,  or 
suspend  tlie  officer,  found  guilty  upon  the  trial,  and  that  neither 
of  these  two  things  was  done;  and  that,  therefore,  the  order 
actually  made  was  a  luillity. 

On  the  other  liand,  attention  is  called  to  the  language  in  a 
later  part  of  the  section,  which  reads:  ** Provided  that  no  mem- 
ber of  the  police,  fire  or  sanitary  police  force  shall  be  removed 
or  reduced  in  rank  except  for  cause,"  etc.,  and  the  claim  is 
made  that  the  Legislature  must  have  understood  that  author- 
ity had  been  granted  the  head  of  this  department  to  ''reduce 
in  rank,"  or  those  words  would  not  have  been  used  in  this  pro- 
viso. To  this  it  is  answered  that  Sections  1930-31,  Revised 
Statutes,  are  in  full  force  as  to  the  city  of  Cleveland  as  well 
as  in  other  parts  of  the  state,  and  that  provision  is  made  in  these 
sections  for  reduction  in  rank  of  members  of  the  police  force 
who  belong  to  the  detective  branch  of  service,  and  that,  there- 
fore, this  provision  is  made,  that  the  section  may  apply  to  the 
entire  force — the  section  under  consideration,  1545-24 — includ- 
ing the  detective  branch. 

It  should  be  borne  in  mind,  however,  that  these  later  sections, 
1930-31,  are  upon  a  subject  entirely  distinct  from  the  general 
provisions  in  reference  to  the  police  force  of  this  city,  and  this 
being  so,  are  not  in  conflict  with  legislative  enactment  in  Section 
1545,  sub-section  24,  which  should  include  a  reduction  in  rank 
as  well  as  a  dismissal  of  such  officer  entirely  from  the  police 
force. 
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It  has  been  held  in  several  of  the  states  that  authority  given 
to  remove  an  oflBcer  from  his  position  necessarily  carries  with 
it  the  authority  to  suspend  an  officer.  It  is  not  claimed  that 
this  was  a  suspension,  but  that,  because  of  certain  authority 
given  to  remove  from  office,  it  necessarily  carries  with  it  the 
right  to  suspend.  In  State,  ex  rel  Brison,  v.  Lingo,  26  Mo.,  496, 
proceeding  was  in  the  nature  of  quo  warranto  on  relation  of 
the  circuit  attorney  charging  the  defendant  with  unlawfully 
exercising  the  office  of  superintendent.  Bryson  had  been  super- 
intendent of  the  workhouse,  and  an  order  had  been  made  sus- 
pending him  from  the  performance  of  his  duties.  The  eouil, 
discussing  the  statute  under  which  the  action  was  taken,  says, 
on  page  499:  **The  power  to  remove  necessarily  includes  the 
minor  power  to  suspend.*' 

In  the  case  of  Shannon  v.  City  of  Portsmouth,  54  X.  IP., 
183,  the  charter  of  the  city  of  Portsmouth  empowered  the  mayor 
and  aldermen  to  remove  constables  and  police  officers.  By  a 
vote  of  the  mayor  and  aldermen,  the  plaintiflP,  a  constable  aud 
l)olice  officer,  was  suspended  from  the  duties  of  his  office  on  tho 
police  force,  and  from  that  time  was  not  permitted  to  perfonn 
the  duties  of  the  office,  although  he  was  ready  and  offered  to 
do  so,  until  he  was  afterwards  re-instated.  It  was  held  that  he 
could  not  recover  for  services  during  the  period  of  his  sus- 
pension; and,  on  page  184,  in  the  opinion,  the  court  says: 

**lt  does  not  seem  to  require  any  argument  to  show  that  the 
power  to  remove  must  include  the  power  to  suspend." 

In  the  case,  however,  of  State,  ex  rel  Tyrrell,  v.  Common 
Council  of  Jersey  City,  25  N.  J.  Law,  536,  one  who  was  a  member 
cf  the  city  council  claimed  relief  because  the  council  had  by 
lesolution  instructed  the  clerk  of  the  council  not  to  call  his 
name  in  calling  the  rolls — had  instructed  the  president  of  the 
council  not  to  appoint  him  upon  any  committee,  and  the  court 
say  that  that  was,  in  effect,  a  suspension  of  this  officer  from  the 
performance  of  his  duties;  that  the  action  of  the  council  in 
directing  the  clerk  not  to  call  the  name  of  this  member,  and  in 
directing  the  president  of  the  council  not  to  appoint  him  upon 
any  committee,  was,  in  effect,  a  suspension  of  such  councilman 
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from  his  oflSce,  and  the  court,  in  speaking  of  that,  holds  con- 
trary to  the  holding  in  Missouri  and  New  Hampshire,  that  the 
power  to  expel,  if  the  council  had  power  to  expel,  did  not  carry 
with  it  the  power  to  suspend. 

But  this  language  is  used  in  the  opinion,  on  page  544: 

**It  only  remains  to  be  considered,  whether  the  action  of  the 
common  council  in  resolving  that  *the  president  of  council  be 
directed  not  to  appoint  Tyrrell  on  any  committee,  that  the  clerk 
do  not  call  his  name  among  the  list  of  names  in  any  action, 
vote,  or  proceeding  of  the  council,  and  that  he  be  not  allowed 
to  take  part  in  any  debate  on  any  question  which  may 
come  before  the  board  of  aldermen,  is  warranted  by  law.  We 
think  it  entirely  clear  that  it  is  not.  This  proceeding  amounts 
to  a  suspension  of  the  relator  from  the  exercise  of  his  oflBcial 
duties  as  a  member  of  that  body.  It  leaves  his  constituents  un- 
represented and  without  remedy.  Expulsion  creates  a  vacancy 
that  can  be  supplied  by  a  new  election.  Suspension  from  the 
duties  of  the  office  creates  no  vacancy ;  the  seat  is  filled,  but  the 
occupant  is  silenced.  The  charter  vests  no  such  power  in  the 
council;  it  would  be  extraordinary  if  it  did.  The  power  is  to 
expel,  not  to  suspend.' 

'*In  the  case  of  Gregory  v.  Mayor,  Aldermen  and  Common- 
alty of  New  York,  113  N.  Y.,  416,  a  similar  holding  to  J:hat  in 
the  New  Jersey  case  to  whitih  attention  has  just  been  called, 
is  made.  Judge  Peckham  delivered  the  opinion  and  holds  that 
the  power  to  expel  or  remove  from  office,  does  not  carry  with 
it  the  power  to  suspend;  holding  as  the  court  in  New  Jersey 
held,  but  he  gives  the  reason,  on  page  419 : 

**  Whether  the  power  to  remove  includes  the  power  to  sus- 
pend, must,  as  it  seems  to  us,  depend,  among  other  things,  upon 
the  question  whether  the  suspension  in  the  particular  case 
would  be  an  exercise  of  a  power  of  the  same  inherent  nature 
as  that  of  removal,  and  only  a  minor  exercise  of  such  power,  or 
whether  it  would  work  such  different  results  that  no  inference 
of  its  existence  should  be  indulged  in,  based  only  upon  the 
grant  of  the  specific  power  to  remove.  We  think  it  is  appar- 
ent that  the  two  powers  can  not  always  be  properly  respectively 
described  as  the  greater  and  the  less,  and,  consequently,  it  can 
not  always  be  determined,  simply  upon  that  ground,  that  the 
suspension  is  valid  because  there  was  a  power  to  remove.  The 
power  to  remove  is  the  power  to  cause  a  vacancy  in  the  position 
held  by  the  person  removed,  which  may  be  filled  at  once,  and 
if  the  duties  are  such  as  to  demand  it,  it  should  be  thus  filled. 
The  power  to  suspend  causes  no  vacancy  and  gives  no  occasion 
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for  the  power  to  fill  one.  The  result  is  that  there  may  be  an 
office,  an  officer  and  no  vacancy,  and  yet  none  to  discharge  the 
duties  of  the  office." 

Continuing  in  the  same  line  of  reasoning,  the  court  held,  as 
already  said,  that  the  power  to  remove  does  not  carry  with  it 
the  power  to  suspend,  and  the  reason  here  given  by  Judge 
Peckham  is,  that  it  is  not  an  exercise  of  the  same  power,  that 
is,  an  exercise  of  a  power  of  the  same  inherent  nature  as  that 
of  removal.  The  power  to  suspend  causes  no  vacancy;  the 
power  to  suspend,  when  exercised,  leaves  no  vacancy  in  the 
office  that  can  be  filled  and,  therefore,  leaves  the  duties  of  the 
office  to  be  performed  by  no  one.  It  is  because  it  is  not  an 
exercise  of  power  of  the  same  inherent  nature  as  that  of  removal, 
but  minor  in  degree,  that  the  power  to  remove  does  not  carrj- 
with  it  the  power  to  suspend. 

Applying  that  reasoning  to  the  case  before  us,  it  would  seem 
to  result  in  holding  that  since  the  reduction  in  rank,  the  re- 
moval of  one  from  the  position  of  a  sergeant  and,  in  the  same 
order,  constituting  the  person  so  holding  the  position  of  ser- 
geant, ti  patrolman,  is  an  exercise  of  a  power  of  the  same  in- 
herent nature  as  the  power  to  remove,  and  only  a  minor  exer- 
cise of  such  power;  and,  therefore,  the  reason  why  the  power 
to  remove  in  the  opinion  of  Judge  Peckham  and  the  New  Jersey 
court  does  not  carry  with  it  the  right  to  suspend,  does  not 
exist  in  a  case  where  it  is  a  reduction  in  rank.  But  there  is 
another  reason  why,  in  our  judgment,  the  order  made  in  this 
case  was  not  a  nullity. 

The  relator  held  his  office  from  which  the  director  of  police, 
under  the  section  ajready  read,  had  power,  after  a  trial,  con- 
viction, etc.,  and  proper  proceedings,  **to  remove"  (in  the  ex- 
press language).  To  remove  from  what,  except  from  the  office 
which  the  party  held.  He  did  remove  him  from  that  office. 
Another  section  provides  that  the  head  of  the  department  may  ap- 
point to  office,  and  he  did  appoint  this  man,  in  the  same  order, 
is  true,  a  patrolman ;  and  the  only  complaint  he  makes  here,  is 
that  he  was  not  ahsohdely  removed  from  the  force. 
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It  must  be  remembered  that  this  order  is  made  for  the  pro- 
lection  of  the  officers.  The  purpose  of  the  order  is  to  protect 
the  officers  who  have  once  got  upon  the  police  force  or  in  the 
other  departments  of  the  city  government.  It  is  to  protect 
them  that  this  order  was  given. 

Suppose  the  words  were  left  out  of  this  section,  ''reduced 
in  rank/'  and  the  section  read,  ''Provided  the  same  shall  not 
be  done  for  any  political  reasons,  •  •  •  no  member  of 
the  police  force  or  sanitary  police  force  shall  be  removed  from 
office  except  for  cause  to  be  assigned.''  Supposing  it  read  that 
way,  omitting  the  words  *' reduced  in  rank"^ 

The  provision  is  that  one  shall  not  be  removed  for  political 
reasons,  whether  an  officer  of  the  police  force,  or  of  any  political 
department.  Suppose  the  words  "reduced  in  rank"  were 
omitted,  and  the  director  should,  for  political  reasons,  reduce 
one  in  rank  without  any  trial,  simply  and  purely  in  the  exer- 
cise of  arbitrary  power,  and  purely  for  political  reasons  had 
issued  an  order  that  one,  who  was  a  captain  of  police,  should 
be  reduced  to  the  position  of  patrolman:  is  there  any  doubt 
that  the  captain  could  appeal  and  say  "You  have  undertaken 
to  remove  me  from  office  without  a  trial  in  violation  of  that 
statute?"  It  seems  to  be  clear  that  protection  would  be  given 
to  the  oflScer,  under  this  statute. 

The  result  is,  we  hold  that  the  action  of  the  director  in  issu- 
ing the  order  reducing  the  officer  in  rank,  was  in  the  exercise 
of  the  power  conferred  upon  him,  and  the  petition  is  dismissed 
at  relator's  costs.  . 
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riDUaARY  MUST  ESTABLISH  fAIILNESS  Or  TRANSACTION. 

Circuit  Court  of  Cuyahoga  County. 

A.  II.  Atwater,  as  Guardian  of  Winnifrbd  Jones,  Imbecile, 
V.  Charles  P.  Jones  et  al.* 

Decided,  January  30,  1902. 

Fraud  and  Duress — Burden  Upon  Fiduciary  to  Show  Fairness  of  Trans- 
action, 

If  it  appear  that  a  fiduciary  or  confidential  relationship  exists  between 
the  parties  to  a  transaction,  or  if  it  be  established  by  evidence  that 
one  of  the  parties  possessed  a  power  or  infiuence  over  the  other,  or 
that  one  was  of  very  weak  mind  by  reason  of  sickness  or  mental 
decline,  the  burden  of  proof  lies  upon  the  party  filling  the  position 
of  active  confidence  or  possessing  the  power  or  infiuence,  as  the 
case  may  be,  to  establish,  beyond  all  reasonable  doubt,  the  perfect 
fairness  and  honesty  of  the  transaction. 

f.  F.  Morgan  and  C.  W.  Fuller,  for  plaintiff. 
Foran,  McTighe  &  Baker  and  Henry  (fe  Cause,  contra. 

Caldwell,  J.;  IIale^  J.,  and  Marvin,  J.,  concur. 

This  action  is  before  us  on  an  appeal  from  the  judgment  of 
the  court  of  common  pleas.  The  action  was  commenced  by 
A.  H.  Atwater,  as  guardian  of  Winnifred  Jones,  an  imbecile, 
against  Charles  P.  Jones,  a  son  of  Winnifred  Jones,  and  Ida 
]\r.  Jones,  tlie  wife  of  Charles  P.  Jones,  and  the  Euclid  Avenue 
Savings  &  Banking  Company ;  it  grew  out  of  these  facts : 

Winnifred  Jones  owned  two  parcels  of  property;  one  on 
Broadway  in  the  city  of  Cleveland,  on  which  were  two  houses, 
in  one  of  which  she  lived  with  her  husband  during  his  lifetime; 
the  other  one  on  Marcelline  avenue  in  the  same  city.  The  hus- 
band of  Winnifred  Jones  died  in  1896,  and,  not  long  thereafter 
and  in  the  same  year,  she  went  to  make  her  home  with  her  son, 
Charles  P.  Jones,  who  resided  in  the  property  owned  by  her  on 
Marcelline  avenue. 

♦Affirmed  without  opinion,  Jones  et  at  v.  Atioater,  Odn.,  70  Ohio  State, 
421. 
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In  1896  proceedings  were  commenced  in  the  probate  court 
to  have  a  guardian  appointed  over  Winnifred  Jones,  claim  be- 
ing made  that  she  had  become  an  imbecile.  About  January  5, 
1899,  those  proceedings  were  terminated  by  the  appointment  of 
Ida  Jones,  the  wife  of  Charles  P.  Jones,  as  trustee  to  care  for 
the  property  and  person  of  Winnifred  Jones.  Before  this  ac- 
tion was  taken  the  probate  judge  had  determined,  and  so  an- 
nounced to  the  attorneys  in  the  case,  that  he  could  not  appoint 
a  guardian  for  Mrs.  Winnifred  Jones,  as  he  did  not  regard  her 
so  far  demented  by  reason  of  her  sickness  and  age,  that  he 
should  interfere  by  appointing  a  guardian.  About  the  time 
that  this  was  announced  to  the  attorneys,  Winnifred  Jones 
made  a  deed  of  all  her  property,  which  consisted  of  the  two 
parcels  of  real  estate  above  referred  to,  to  Charles  P.  Jones, 
reserving  in  the  deed,  to  herself  a  life  estate,  and  the  considera- 
tion of  the  deed  was  that  Charles  P.  Jones  should  support  her 
during  her  life. 

In  the  early  spring  of  1899  proceedings  were  again  com- 
menced against  Winnifred  Jones  to  have  her  declared  an  im- 
becile, which  proceedings  terminated  in  the  summer  of  that  year 
by  the  appointment  of  A.  H.  Atwater  as  her  guardian,  and  in 
said  proceedings  she  was  declared  an  imbecile  by  the  probate 
court  of  this  county.  Not  long  after  the  guardian  was  ap- 
pointed, Winnifred  Jones,  upon  the  request  of  the  guardian, 
went  to  live  with  her  daughter,  Lillie  M.  Kunker,  and,  in  1901, 
died;  and  after  her  death  this  action  was  revived  in  the  name 
of  Mrs.  Emma  Barkwell  and  Lillie  M.  Kunker. 

The  action,  as  originally  brought  by  the  guardian  of  Mrs. 
Winnifred  Jones  and  as  it  has  been  tried  in  this  court,  is  to 
set  aside  the  deed  of  conveyance  by  Winnifred  Jones  to  her  son, 
Charles  P.  Jones.  After  this  deed  was  executed,  seven  hundred 
dollars  was  borrowed  on  this  property  from  the  Euclid  Avenue 
Savings  &  Banking  Company  and  secured  by  a  mortgage  on 
the  property,  the  papers  being  executed  by  both  the  grantor 
and  the  grantee  in  the  conveyance  spoken  of. 

The  ground  on  which  the  deed  is  asked  to  be  set  aside  is, 
that  Winnifred  Jones,  at  the  time  she  executed  the  same,  was 
incapacitated  from  doing  business  on  account  of  great  mental 
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weakness,  and  that  there  was  fraud  practiced  upon  her  by  her 
son,  Charles  P.  Jones,  and  his  wife. 

Sometime  after  the  execution  of  the  mortgage  to  the  bank, 
Charles  P.  Jones  transferred  these  two  parcels  of  real  estate 
to  his  wife. 

Winnifred  Jones  had,  in  1896,  at  the  time  of  the  death  of  her 
husband,  after  paying  the  funeral  expenses,  some  seven  hun- 
dred dollars  in  the  bank  and  had  that  amount  of  money  when 
she  went  to  live  with  Charles  P.  Jones  and  his  wife,  and,  dur- 
ing all  the  time  she  lived  there,  she  received  the  rent  from  the 
two  houses  on  the  Broadway  property,  they  residing  in  the 
other  property.  At  the  time  of  the  transfer,  or  at  least  at  the 
time  of  the  mortgage  from  the  bank,  none  of  this  personal 
property  remained. 

The  evidence  in  this  case  shows,  to  the  entire  satisfaction  of 
our  minds,  that  ^Irs.  Winnifred  Jones  at  the  time  of  the  execu- 
tion of  this  deed  was  incapacitated  from  transacting  any  busi- 
ness, by  reason  of  mental  decline  or  great  mental  weakness, 
although  not  actually  amounting,  perhaps,  to  insanity  or  imbe- 
cility. The  doctor  who  attended  her  in  her  last  illness  describes 
her  disease  as  hardening  of  the  arteries  and  testifies  that  it 
is  one  of  that  nature  which  is  quite  likely  to  be  attended  with 
mental  weakness  and  imbecility;  that  the  disease  must  have 
been  in  progess  for  a  number  of  years,  and  that  the  weakening 
of  the  body  under  this  disease  had  been  attended  by  a  like 
weakening  of  the  mind;  this  testimony  of  the  doctor  accords 
fully  with  the  testimony  of  the  other  witnesses.  There  are  but 
very  few  witnesses  who  make  the  mind  of  Mrs.  Winnifred 
Jones  normal  for  a  person  of  her  years  up  to  the  time  of  her 
death.  Some  noticed  a  marked  change  soon  after  the  deed  was 
made,  while  others  had  observed  this  weakening  of  the  mind, 
as  well  as  of  the  body,  from  1806.  This  testimony  all  harmo- 
nizes, with  the  exception  of  the  few  I  have  spoken  of,  to  the 
end  that  she  had  a  physical  ailment  that  was  constantly  grow- 
ing upon  her  (and  which  finally  terminated  in  death),  that 
brought  upon  her  great  physical  weakness,  and  that  attending 
ihis  disease  was  a  decline  of  the  mind.  The  time  when  differ- 
ent witnesses  noticed  this  decline  varies,  as  I  have  just  said, 
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some  placing  it  as  early  as  1896,  and  some  later ;  and  her  daugh- 
ter-in-law, ]VIrs.  Charles  P.  Jones,  claims,  in  her  evidence,  that 
she  did  not  notice  it  until  after  the  deeds  were  executed  to  her 
husband;  but  the  evidence,  as  a  whole,  is  conclusive  that  the 
weakening  of  the  mind  and  the  body  had  been  going  on  together 
for  a  number  of  years,  and  is  conclusive  that  her  mind  had  be- 
come weak  to  such  an  extent  that  at  the  time  of  the  deeds  being 
made  by  her  to  her  son,  she  was  entirely  incapacitated  from 
the  transaction  of  business  of  that  character. 

It  is  important,  always,  in  a  transaction  of  this  kind,  to  de- 
termine what  consideration  passed  between  the  grantor  and  the 
grantee.  She  transferred  to  her  son  this  property,  reserving 
to  herself  a  life  estate,  and  the  only  consideration  for  the  deed 
was  that  he  was  to  give  her  support  during  her  life. 

The  evidence  clearly  shows  in  this  case  that  Charles  P.  Jones, 
from  1896  down  to  the  time  the  deed  was  made  to  him,  earned 
no  money  of  any  consideration  whatever,  and  this  was  well 
known  to  his  mother ;  nor  did  he,  after  the  making  of  the  deed, 
earn  any  money.  Whether  he  is  incapacitated  from  earning 
money  or  not,  does  not  appear  in  the  case,  nor  is  any  good  rea- 
son given  why  he  did  not  during  that  time  work  and  earn 
money.  So  when  the  mother  made  the  deed  to  the  son,  she  must 
have  known  that  he  was  unable  to  support  her  if  he  continued 
according  to  his  past  life ;  and  that  he  did  not  intend  faithfully 
to  carry  out  his  part  of  the  contract  fully  appears  from  the 
fact  that  after  the  deed  was  made,  he  did  nothing  towards  earn- 
ing a  living  either  for  himself  or  his  mother,  and  that  not  long 
after  it  became  necessary  to  borrow  money,  which,  we  have  no 
doubt,  was  used  for  their  mutual  support,  and  the  mortgage 
that  was  given  on  the  property  put  in  hazard  her  life  estate. 

At  the  time  this  contract  was  made  it  was  evident  to  the  son 
that  his  mother  was  very  weak,  both  physically  and  mentally, 
and  that  her  decline  had  been  going  on  for  some  time  and  at 
that  very  time  was  seeming  to  gather  force  by  reason  of  her 
disease  and  her  years,  and  he  knew  that  she  could  live  but  a  very 
short  period  of  time;  at  least,  no  one  who  knew  her  and  her 
condition  could  form  an  honest  expectation  of  life  beyond  a 
very  few  years. 
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The  property  he  received  is  worth,  by  fair  estimate,  as  shown 
by  the  testimony  in  the  case,  six  thousand  dollars.  So  if  there 
was  not  an  entire  failure  of  consideration  in  the  transaction, 
there  was  at  least  a  very  inadequate  consideration.  We  think 
it  fair  in  this  case  to  say  that  in  the  mind  of  the  grantee  at 
the  time  the  deed  was  made,  as  shown  by  his  conduct  prior 
thereto  and  thereafter,  there  was  no  consideration  whatever. 
The  action  of  the  parties  after  the  deed  was  made,  in  every  way 
shows  that  it  was  his  intention  to  live  upon  this  property  by 
borrowing  money  or  by  exhausting  the  rents,  to  which  he  had 
no  right  in  law. 

It  appears,  then  that  this  conveyance  was  made  by  a  grantor 
who  was  incapacitated  at  the  time,  and  was  without  consider- 
ation in  fact.  That  being  found,  it  follows  that  the  conveyance 
must  be  set  aside. 

Considerable  was  said  during  the  argument  of  the  case,  as 
to  whether  actual  undue  influence  or  fraud  must  be  shown  in 
this  action,  and  upon  whom  was  the  burden  of  proof.  While 
this  question  is  not  essential  to  the  decision  of  this  case,  still 
we  are  inclined  to  say  something  upon  this  question. 

It  has  been  said  that  fraud  is  never  presumed,  but  must  al- 
ways be  proved.  It  is  not  meant  by  that,  that  the  fraud  must 
be  proved  by  direct  evidence,  for  a  party  who  commits  a  fraud 
always  covers  up  his  proceedings  in  a  way  that  it  is  difficult, 
if  not  impossible,  in  nearly  all  cases,  to  prove  the  very  act  or 
the  very  intent  of  the  party  who  has  committed  the  fraud. 
Therefore,  it  is  always  proper  to  prove  fraud  by  circumstances, 
and  actual  fraud  is  inferred  in  nearly  all  cases  by  the  circum- 
stances proved,  and  the  burden  of  proving  fraud  is,  in  most 
eases,  upon  the  party  who  avers  it.  Hence  it  is  laid  down  in 
Wait  on  Fraudulent  Conveyances^  Section  271 : 

**In  general  the  obligation  of  proving  a  fact  rests  upon  the 
party  who  substantially  asserts  the  affirmative  of  the  issue. 
With  the  possible  exception  of  conveyance  to  the  wife  by  a  hus- 
band, the  burden  of  proof  in  cases  where  the  instrument  is 
valid  upon  its  face,  generally  rests  upon  the  creditor  to  show  a 
fraudulent  intent  or  absence  of  consideration.  A  creditor  may 
succeed  under  the  statute  in  New  York  simply  by  proving  a 
fraudulent  intent.    If,  however,  the  vendee,  having  the  burden 
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thus  cast  upon  him,  shows  that  valuable  consideration  was  paid 
for  the  transfer  of  the  property,  then  proof  of  the  vendor's 
fraudulent  intent  is  insirfBcient ;  there  must  be  evidence  of  a 
fraudulent  intent  on  the  part  of  the  vendee,  or  that  he  had 
notice  of  the  vendor's  design.  Where  a  strong  doubt  of  the 
integrity  of  the  transaction  is  created,  the  duty  of  making  a 
full  explanation,  and  the  burden  of  proof  to  sustain  it,  rests 
with  the  insolvent.'' 

This,  we  think,  expresses  the  rule  as  to  fraud  generally.  But 
it  is  claimed  that  this  rule  does  not  apply  where  the  parties 
stand  in  a  fiduciaiy  relation,  where  there  is  confidence. 

Bigelow  on  Fraud,  Vol.  1,  at  pages  261-2,  says: 

'*When  a  party  complaining  of  a  particular  transaction,  such 
as  a  gift,  sale,  or  contract,  has  shown  to  the  court  the  existence 
of  a  fiduciary  or  a  confidential  relation  between  himself  and  the 
defendant,  and  that  the  defendant  occupied  the  position  of 
trust  or  confidence  therein,  the  law  raises  a  suspicion  or,  it  is 
said,  a  presumption  of  fraud ;  a  suspicion  or  presumption,  aris- 
ing as  a  matter  of  law,  that  the  transaction  brought  to  the  no- 
tice of  the  court  was  efl^ected  through  fraud,  or  what  comes  to 
much  the  same  thing,  undue  influence  by  the  opposite  party, 
by  reason  of  his  occupying  a  position  affording  him  peculiar 
opportunities  for  taking  advantage  of  the  complaining  party. 
Having  special  facilities  for  committing  fraud  upon  the  party 
whose  interests  have  been  entrusted  to  him,  the  law,  looking 
to  the  frailty  of  human  nature,  requires  the  party  in  the  supe- 
rior situation  to  show  that  his  action  has  been  honest  and  hon- 
orable." 

Further  on,  it  is  said : 

*'For  the  protection  of  the  former  (weaker)  person  the.  law 
raises  a  suspicion  or  presumption  that  the  transaction  between 
the  parties  has  been  effected  through  undue  and  illegal  means 
Yy  the  latter — that  the  party  in  the  superior  position  has  used 
that  position  to  the  injury  of  the  party  in  the  inferior  situation ; 
and  this  suspicion  or  presumption  must  be  overcome  if  the 
transaction  be  impeached,  before  the  superior  party  in  the  situ- 
f^.tion  can  retain  the  benefit  received." 

There  are  many  cases  cited  both  in  the  briefs  of  counsel  and 
in  the  text-books  from  which  I  have  quoted,  showing  that  this 
rule  is  adhered  to  strenuously  by  courts  of  equity,  and  it  is 
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upon  the  principle  that,  in  order  to  bind  a  party,  there  must 
be  a  full  and  free  consent.  Consent  is  an  act  of  reason  accom- 
panied with  deliberation;  and,  in  transactions  in  which  one  of 
the  parties  is  not  as  free  and  voluntary  an  agent  as  the  other, 
or  does  not  apprehend  the  meaning  and  effect  of  what  he  is 
doing,  it  wants  the  very  qualities  which  are  essential  to  the 
validity  of  all  transactions.  There  is  no  legal  consent  except 
that  which  Ls  given  with  reflection  and  with  knowledge,  without 
restraint  or  surprise;  and  anything  that  takes  away  this  re- 
flection or  judgment  will  nullify  consent,  and  it  is  on  this  prin- 
ciple that  courts  of  equity  say  that  when  a  person  who,  from 
his  state  of  mind,  age,  weakness  or  other  peculiar  circumstance, 
is  incapable  of  free  discretion  is  induced  by  another  to  do  any 
act  which  may  tend  to  the  injury  of  himself  or  his  representa- 
tives, that  other  shall  not  be  allowed  to  derive  any  benefit  from 
his  improper  conduct.  And  it  is  upon  this  principle  that  con- 
tracts of  idiots,  lunatics,  and  other  persons  non  compos  mentis^ 
or  persons  in  a  fiduciary  relation,  where  one  has  a  great  advan- 
tage of  mind  or  position  over  another  are  deemed  invalid  in  a 
court  of  equity ;  but  the  mere  fact  that  a  person  is  of  imsound 
mind  or  is  in  confinement  will  not  per  se  call  upon  a  court  to 
interfere,  especially  where  the  transaction  was  for  his  own  bene- 
fit and  if  he  knew  what  he  was  doing.  T^pon  this  same  prin- 
ciple, if  it  appear  that  a  fiduciary  or  confidential  relation  exists 
between  the  parties  to  a  transaction,  or  if  it  be  established  by 
evidence  that  one  of  the  parties  possessed  a  power  or  influence 
over  the  other,  or  that  one  was  of  very  weak  mind  by  reason  of 
sickness  or  mental  decline,  the  burden  of  proof  lies  upon  the 
party  filling  the  position  of  active  confidence  or  possessing  the 
l)Ower  or  influence,  as  the  ease  may  be,  to  establish,  beyond  all 
reasonable  doubt  the  perfect  fairness  and  honesty  of  the  trans- 
action. 

Then,  when  it  was  made  to  appear  in  this  case  tJiat  ^Irs. 
Winnifred  Jones  was,  at  the  time  she  made  this  deed,  of  old 
jige,  sick  and  in  a  mental  decline  and  her  mind  had  become  very 
weak  it  would,  from  such  fact«,  devolve  upon  the  son  to  show 
by  clear  and  convincing  eveidence  that  the  transaction  was  fair 
rnd  voluntary  on  her  part  and  that  no  undue  influence  was 
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used  to  bring  about  the  conveyance.  Wh^n  there  is  added  to 
this  the  fact  that  the  contract  was  one  in  which  he  got  by  far 
the  best  of  the  bargain  and  which  amounted  to  a  conveyance  to 
him  for  no  consideration  that  he  intended  at  the  time  to  render, 
as  shown  by  his  subsequent  conduct,  the  contract  is  void  in  the 
sense  that  it  may  be  avoided  by  reason  of  such  facts,  and  the 
burden  of  showing  that  it  was  fair  and  without  any  restraint 
is  upon  him. 

In  other  words,  great  mental  weakness,  and  an  unfair  con- 
sideration, where  the  parties  stand  in  a  fiduciary  relation,  will 
avoid  the  contract,  and,  under  such  circumstances,  the  law 
raises  the  presumption  that  the  traiLsaction  was  brought  about 
by  the  undue  influence  of  the  vendee. 

The  defendants,  Charles  P.  Jones  and  his  wife,  have  failed 
to  sustain  themselves  under  this  burden  of  proof.  The  whole 
transaction  was  brought  about  without  any  one  being  present 
who  was  specially  interested  on  behalf  of  ^Irs.  Winnifred  Jones 
and  who  was  not  also  interested  in  behalf  of  the  defendants. 

Under  the  circumstances  that  existed  in  this  case  it  has  been 
held  that  in  order  to  make  a  conveyance  of  this  character  good, 
it  is  necessary  that  the  aged  parent  should  have  counsel  and 
advice  from  one  who  is  in  no  wise  interested  on  behalf  of  the 
grantee.  That  was  not  done  in  this  case.  A  great  deal  of  for- 
mality was  gone  through  with  in  obtaining  the  deed,  and  much 
was  done  that  it  is  difficult  for  the  court  to  understand  w-hy 
it  was  done,  except  on  the  ground  that  there  was  an  appre- 
hension on  behalf  of  those  who  were  obtaining  the  deed  that 
possibly  it  might  not  be  good  because  of  the  condition  of  the 
grantor's  mind;  and  the  grantees  absenting  themselves  from 
the  room  while  all  this  formality  was  going  on,  can  be  explained 
in  this  case,  in  no  other  way,  or  at  least  it  is  not  explained ;  and 
the  only  rational  inference  to  be  drawn  from  it  is  that  they 
were  under  apprehension  that  her  capacity  might  be  questioned 
and  it  would  be  well  that  they  should  not  be  present  while  the 
deed  was  being  made. 

There  is  an  entire  failure  on  the  part  of  the  grantee  and  his 
wife  to  show  that  there  was  no  fraud,  no  undue  influence,  and 
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that  they  were  in  no  way  to  blame  for  the  obtaining  of  the  deed. 

It  is  claimed  on  behalf  of  the  two  daughters,  who  are  the  real 
plaintiffs  in  this  case,  that  the  seven  hundred  dollars  borrowed 
at  ihe  bank  should  be  taken  from  the  interest  of  Charles  P. 
Jones  in  this  property  as  heir;  and  that  claim  is  made  upon 
the  ground  that  he  used  the  money  for  his  own  benefit.  The 
evidence  is  not  clear  as  to  who  used  this  money.  There  is  some 
evidence  that,  in  our  minds,  tends  to  show  that  some  portion 
of  it  was  used  to  pay  debts  which  Winnifred  Jones  owed — ^how 
and  when  those  debts  were  contracted  does  not  appear — and 
if  this  conveyance  is  set  aside,  it  is  not  unfair  to  the  defendants 
that  they  should  be  rewarded  in  some  way  for  the  care  they 
gave  to  their  mother  while  she  lived  with  them. 

On  the  other  side,  it  is  claimed  that  they  really  absorbed  the 
seven  hundred  dollars  she  had  left  after  paying  the  funeral 
expenses  of  her  husband,  and  absorbed  all  the  rents  from  the 
time  of  the  death  of  her  husband  until  the  borrowing  of  the 
seven  hundred  dollars  and  have  absorbed  the  rents  since  that 
lime  until  a  receiver  was  appointed  in  this  case;  but  just  how 
That  money  was  used  by  the  defendants  is  not  made  clear  by 
the  testimony  in  the  case. 

We  think  it  clearly  appears  that  very  much,  or  all  of  this 
money,  was  used  by  them  and  that  they  have  been  amply  re- 
warded in  the  use  of  that  money  for  any  service  they  gave  to 
their  mother,  both  before  and  after  making  the  deed. 

It  is  our  judgment  in  this  case  that  the  deed  of  this  property 
in  which  Winnifred  Jones  conveyed  to  Charles  P.  Jones,  be 
set  aside  as  void,  and  that  the  wife  of  Charles  P.  Jones  having 
given  no  consideration  for  the  deed  to  her  from  her  husband, 
that  deed  also  be  set  aside.  The  plaintiffs  are  to  pay  one-haK 
the  costs  of  this  action,  and  the  defendants,  Charles  P.  Jones 
and  his  wife,  are  to  pay  one-half  of  the  costs.  The  bank 's  mort- 
gage remains  a  lien  on  the  entire  property. 
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VALIDITY  OF  LAW  REGULATING  LOCATION  OF  LIVERY 

STABLES. 

Circuit  Court  of  Cuyahoga  County. 

Emma  B.  ;Malone  v.  Mary  M.  Porter  et  al. 

Decided,  June  21,  1902. 

Constitutional  Law — Boarding  Stables — Laio  Requiring  Consent  of 
Nearby  Residents  to  the  Building  of  a  Boarding  Stable,  Valid, 

Section  2672-105,  Revised  Statutes,  providing  that  before  one  can  secure 
a  license  to  build  or  operate  a  livery  or  boarding  stable  in  a  resi- 
dence neighborhood  in  certain  cities  he  must  secure  the  written 
consent  of  the  property  owners  and  lessees  within  a  distance  of 
300  feet  from  the  proposed  building,  is  not  a  delegation  of  legis- 
lative power  and  does  not  discriminate  in  favor  of  a  certain  class, 
but  is  a  valid  exercise  of  the  police  power  and  is  constitutional. 

Xoblc,  Pinncjj  &  Willard,  for  plaintiff. 
Blandin,  Rice  d'  Ginn^  contra. 

Caldwell,  J.;  Hale,  •!.,  and  ]\Iarvin,  J.,  concur. 

This  case  was  appealed  from  the  common  pleas  court,  and  in- 
volves the  estahlishing  of  a  boarding-stable  and  the  right  to 
l)uild  one  on  the  lot  of  the  defendant  in  the  action.  The  action 
is  brought  by  the  plaintiff  to  enjoin  the  building  of  the  same. 
It  involves  Section  2672,  sub-divisions  104  and  105. 

Sub-division  104  provides  that  keeping,  maintaining,  or  con- 
ducting any  livery,  sale  or  boarding-stable  without  a  license 
therefor,  to  be  obtained  as  set  forth  in  the  statute,  is  prohibited 
in  a  city  of  the  second  grade  of  the  first  class. 

Sub-division  105  provides  as  to  the  building  and  construc- 
tion and  keeping  of  the  same  under  the  rules  and  ordinances  of 
the  city  in  reference  to  the  business,  and  this  provision  is  found 
in  Section  105:  ** provided,  however,  that  if  such  applicant  de- 
sires to  carry  on  such  business  in  a  part  of  such  city  which  is 
wholly  or  principally  devoted  to  residences  and  buildings  of 
the  dwelling-house  class  occupied  as  homes,  and  in  a  building 
or  buildings  situated  upon  premises  not  at  the  time  of  such  ap- 
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plication  used  in  such  business,  it  shall  be  unlawful  to  grant  such 
certificate  unless  such  applicant  shall  secure  the  written  con- 
sent thereto  of  any  and  all  owners  and  lessees  of  residence 
or  dwelIing-houf?es  within  a  distance  of  three  hundred  feet 
from  the  premises  upon  which  said  busineas  is  to  be  carried  on. 
and  shall  satisfy  the  board  that  such  written  consent  has  been 
becured." 

The  defendants  seek  to  establish  a  boarding-stable  on  East 
Prospect  street  in  the  city  of  Cleveland,  which  street  is  princi- 
pally and  almost  entirely  devoted  to  residences  and  buildings  of 
the  dwelling-house  class  and  occupied  as  homes,  and  is  one  of 
the  principal  residence  streets  of  the  city  of  Cleveland;  the 
houses  being  of  an  expensive  and  ornamental  character,  arid  the 
street  being  kept  up  in  a  very  cleanly  and  neat  manner  by  its 
residents. 

The  business  is  one  that  the  defendants  seek  to  establish  and 
they  had  commenced  the  building  of  the  barn  intended  for  the 
purpose  of  a  boarding-stable,  when  this  action  was  brought  to 
enjoin  the  building  of  the  same  and  of  carrying  on  the  business 
therein  of  a  boarding-stable.  The  defendants  did  not  secure 
the  written  consent  of  the  owners  and  lessees  of  residences  or 
dwelling-houses  within  a  distance  of  three  hundred  feet  from  the 
premises  upon  which  said  business  was  to  be  carried  on,  nor  did 
they  obtain  a  license  from  the  city  for  the  purpose  of  this  build- 
ing or  business. 

It  is  admitted  in  this  case  that  if  these  sections  of  the  law  are 
constitutional,  the  defendants,  not  having  complied  with  the 
same,  have  no  right  to  establish  their  business  on  the  street,  but 
if  the  act  is  unconstitutional,  then  they  claim  that  they  have  the 
right  to  establish  the  same  without  obtaining  consents  and  with- 
out the  license  provided  for  in  the  law. 

This  raises  the  question  of  the  constitutionality  of  the  law, 
and  it  is  claimed  that  the  law  is  unconstitutional : 

1.  Because  it  is  a  local  law. 

2.  Because  the  provision  of  obtaining  consents  within  the 
prescribed  distance  from  the  barn  sought  to  be  established  is  an 
unwarranted  provision  of  the  law,  and  unconstitutional  because 
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it  delegates  to  the  citizens  residing  within  the  prescribed  dis- 
tance the  right  to  determine  what  the  law  shall  be. 

3.  Because  the  provision  is  unreasonable  and  discriminates 
between  persons  desiring  to  establish  a  business  on  the  street 
and  those  having  a  business  already  there. 

First.  As  to  the  law  being  unconstitutional  because  it  is  a 
local  law  on  a  general  subject.  The  law  is  one  applicable  in 
cities  of  the  second  grade  of  the  first  class  and,  as  such,  applied 
at  the  time  of  its  passage  to  but  one  city  in  the  state,  but  which 
might,  at  any  time  thereafter,  apply  to  more  than  one,  or  to 
many.  This  class  of  legislation  has  frequently  been  upheld  by 
the  Supreme  Court  and,  as  we  understand  the  decisions,  that 
court  has  never  held  a  law  of  this  character  to  be  a  local  law — 
that  it  applies  to  all  of  a  class,  which  class  may  include  more 
than  one  city.  This  legislation  we  understand  is  constitutional. 
The  Supreme  Court  adheres  to  its  ruling  that  cities  may  be 
classified  and,  as  long  as  the  classification  is  extended  to  more 
than  one,  with  a  possibility  of  many  that  shall  belong  to  that 
class,  that  classification  is  warranted  by  the  Constitution.  There 
are  many  decisions  upon  this  question  in  the  Supreme  Court 
Reports,  which  were  reviewed  carefully  upon  the  hearing  of 
this  case  and  which  we  have  examined,  and  we  believe  they  war- 
rant us  in  holding  that  this  law  is  a  general  law. 

Second.  Is  the  law  unconstitutional  for  the  reason  that  it 
delegates  legislative  powers  to  the  citizens  whose  consent  is  to 
be  obtained?  In  our  judgment  there  is  no  legislative  power 
delegated.  The  power  delegated  pertains  entirely  to  the  execu- 
tion of  the  law ;  to  the  carrying  out  of  its  provisions ;  and,  when 
the  stable  is  established  under  the  law,  it  is  done  by  virtue  of 
the  law  and  not  by  reason  of  the  consents  of  the  lot  owners. 

This  question  has  been  the  subject  of  much  litigation  in  the 
courts  and  it  would  be  impossible  to  undertake  to  give  all  the 
authorities  bearing  upon  this  question,  but  we  believe  this  gen- 
eral rule  to  be  established :  that  if  the  power  is  delegated  to  say 
what  the  law  shall  be,  it  is  unconstitutional;  but  if  the  power 
delegated  pertains  only  to  the  execution  of  the  law,  to  the  mode 
and  manner  of  carrying  it  out,  then  it  is  constitutional. 
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The  matter  of  determining  when  a  law  shall  go  into  effect  in 
a  certain  community,  or  as  to  a  certain  property,  has  been  many 
times  before  the  courts.  43  Ga.,  421;  70  Cal.,  35;  41  Miss.,  737; 
51  Miss.,  735 ;  42  Ind.,  547 ;  19  Fla.,  563 ;  64  Ala.,  300. 

Some  of  these  cases  pertain  to  the  regulation  of  the  sale  of 
intoxicating  liquors;  they  prescribe  that  before  a  person  shall 
engage  in  that  business  he  shall  have  the  consent,  in  some  cases, 
of  the  adjoining  property  owners,  if  the  community  is  given 
to  residence  purposes;  in  other  cases,  of  the  persons  who  live 
in  the  ward  or  township  in  which  the  business  is  sought  to  be 
established,  and,  in  other  cases,  of  a  certain  number  of  those 
who  live  in  the  vicinity,  describing  the  territory  covered.  The 
same  rule  applies  as  was  applied  in  19  Fla.,  563;  69  Ala.,  300; 
]18  Ind.,  41. 

In  this  latter  case  the  law  provided  that  the  depot-master  was 
to  say  where  hacks  should  stand  around  the  depot.  It  was  held 
constitutional.  A  case  of  the  same  nature  is  found  in  27  Minn., 
363.  The  same  ruling  has  been  applied  to  auctions  (28  Iowa, 
96),  and  to  camp-meetings  (120  111.,  567). 

In  116  Mo.,  248,  it  was  sought  to  make  the  same  ruling  apply 
to  a  livery  stable,  and  the  court  held  the  law  to  be  unreasonable, 
and  that  it  gave  a  right  to  exclude  the  livery  stable  from  every 
part  of  the  city  and  hence  from  the  city  entirely.  While  the 
court  recognized  the  right  to  regulate  stables,  yet  a  law  that 
would  exclude  them  entirely  from  the  city  upon  the  will  of  the 
people,  would  be  unreasonable,  in  that  such  stables  were  neces- 
sary for  persons  residing  in  the  city  and  for  persons  residing  out 
of  the  city  and  coming  in. 

The  matter  was  before  the  Supreme  Court  of  Illinois  in  162 
111.,  494.  That  law  was  much  like  the  one  under  consideration 
in  this  case  and  the  mere  fact  that  it  arose  under  an  ordinance 
instead  of  under  a  statute,  would  make  no  diflference.  The  mu- 
nicipality gets  its  authority  to  legislate  from  the  Legislature, 
and  any  law  made  by  the  Legislature  that  is  unconstitutional, 
would  be  unconstitutional  if  made  by  a  municipal  corporation. 
This  law  was  upheld  as  not  delegating  legislative  power  and  as 
not  being  unreasonable. 
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In  commenting  upon  the  116  Mo.,  supra^  the  court  draws  a 
clear  distinction  between  the  two  ordinances,  in  that  the  Mis- 
souri ordinance,  or  the  St.  Louis  ordinance,  was  such  as  to  ex- 
clude stables  from  the  city  entirely,  at  the  will  of  the  people, 
while,  in  the  Chicago  case,  it  was  only  to  exclude  them  from 
certain  neighborhoods  given  over  to  residences.  This  feature 
of  the  law  is  not  unconstitutional,  nor  is  it  unreasonable.  It 
seems  to  us  that  it  would  occur  to  any  one  that  the  excluding  of 
livery  and  boarding-stables  from  a  neighborhood  given  over  to 
line  residences  is  not  an  unreasonable  thing  to  do.  But  this  law 
does  not  seek  to  exclude  them  entirely  from  such  neighborhoods. 
It  gives  the  party  a  right  to  establish  his  business  on  any  street 
in  the  city,  but,  before  he  can  do  so,  he  must  have  the  consents 
of  certain  of  the  property  owners  around  his  property,  and  that 
provision  is  certainly  not  unreasonable. 

It  is  claimed,  in  the  next  place,  that  the  law  is  unconstitu- 
tional because  it  extends  to  one  class  of  citizens  rights  which 
it  excludes  others  from  enjoying  unless  the  consents  named  in 
the  statute  can  be  obtained. 

The  law  is  a  police  regulation,  intended  to  save  the  people 
from  the  vicinity  of  such  a  stable  the  annoyance  that  invariably 
arises  therefrom,  and,  as  such  a  regulation,  it  is  much  like  the 
regulation  in  regard  to  fire  limits,  which  is  also  a  police  regula- 
tion, pertaining  to  fires;  while  the  law  under  consideration  is 
a  police  regulation  pertaining  to  health  and  comfort — ^both  of 
the  same  nature. 

There  are  many  cases  to  be  found  in  the  books,  where  limits 
have  been  established  within  a  city,  where  no  frame  building 
can  be  erected,  without  undertaking  to  disturb  the  frame  build- 
ings within  the  territory  prescribed  already  erected  and  made 
of  wood. 

Such  laws  have  been  held  constitutional,  and  the  principle 
underlying  them  is,  that  while  the  city  may  prescribe  regula- 
tions of  this  nature  in  regard  to  health,  fire  and  crime,  and  other 
matters  of  like  nature,  it  may  not,  in  prescribing  such  regula- 
tions, destroy  property  already  existing,  unless  such  property 
has  become  a  nuisance  and  can  be  declared  to  be  such.  The 
party  already  in  business  and  the  one  who  seeks  to  go  into  and 


342       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Malone  v.  Porter  et  al.  (Vol.  24  (N.S.) 

establish  a  business  in  prohibited  territory  are  persons  of  a 
different  class ;  they  stand  upon  different  rights  and  upon  differ- 
ent facts,  and  the  distinction  is  one  clearly  recognizable  by  law. 

The  same  principle  has  been  applied  to  camp-meetings  (120 
111.,  567,  and  many  other  cases,  that  might  be  cited).  Camp- 
meetings  are  permitted,  by  law,  to  exclude  all  persons  from  es- 
tablishing business  during  camp-meeting  on  property  not  only 
owned  by  the  camp-meeting,  but  on  property  owned  by  persons 
who  seek  to  establish  the  business,  and  yet  excepting  from  the 
law  those  persons  who  have  a  regularly  established  business 
within  the  prescribed  territory;  and  the  business,  within  the 
facts  and  the  difference  in  the  situation  of  the  parties,  is  so 
different  a  thing,  sufScient  in  magnitude  to  place  them  in  differ- 
ent classes. 

Many  other  examples  of  the  rule  under  consideration  might 
be  cited,  but  we  see  no  profit  in  doing  so. 

It  is  our  conclusion  that  the  law  is  constitutional,  and  that 
the  defendants,  not  having  complied  with  the  same,  are  not  en- 
titled to  erect  their  boarding-stable,  nor  to  use  their  property 
for  such  purposes,  because  they  have  not  complied  with  the  law. 

The  injunction  sought  in  this  case  is  made  perpetual. 
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LACHES  IN  AVOnMNC  rORFEITURE  OF  A  LEAS£. 

Circuit  Court  of  Cuyahoga  County. 

The  Army  &  Navy  Hall  Company  v.  F.  A.  Beckwith  et  ai^ 

Decided,  March  10,  1902. 

Forfeiture — Tenant  May  Lose  Right  to  Avoid  Forfeiture  by  Laches, 

Where  a  tenant  has  acquiesced  in  a  forfeiture  of  his  lease  for  a  pertod 
of  three  months,  during  which  time  portions  of  the  premises  have 
been  leased  to  other  lessees  and  by  them  sub-leased,  it  Is  then  too 
late  to  ask  the  aid  of  a  court  to  avoid  the  forfeiture. 

Meyer  &  Mooney,  for  plaintiff. 

Goulder  &  Holding,  White,  Johnson  &  McCaslin  and  Brady 
&  Cashman,  contra. 

Hale,  J.;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

Under  the  issues  in  this  case  we  are  called  upon  to  say 
whether  the  forfeiture  or  attempted  forfeiture  of  a  lease  shall 
be  set  aside  and  the  lessee  restored  to  its  rights  under  the  lease. 

The  lease  bears  date  of  April  1,  1892,  and  was  by  C.  S. 
Britton  and  others  to  the  Army  &  Navy  Hall  Company  for  a 
period  of  twenty-five  years  at  a  rental  specified  in  the  lease. 

The  lease  contained  this  clause: 

**And  a  is  mutually  agreed  by  the  parties  aforesaid,  for  them- 
selves, their  heirs,  executors  and  administrators,  successors,  and 
assigns  respectively,  that  if  at  any  time  the  rent,  taxes  or  assess- 
ments aforesaid,  or  either  of  them,  or  any  part  thereof,  shall  be 
in  arrear  and  unpaid  for  the  period  of  thirty  (30)  days  after 
becoming  due,  or  if  any  of  the  covenants  and  agreements  shall 
not  be  performed  as  herein  stipulated  to  be  performed  by  the 
second  party,  the  first  party,  their  heirs,  assigns,  executors  or 
administrators,  at  any  time  after  such  delinquency  shall  have 
occurred  shall  have  full  right  without  demand  of  payment  or 
notice,  to  enter  upon  the  above  described  premises,  and  take 
possession  thereof,  and  bring  suit  for  and  collect  all  rents, 
taxes  and  assessments  which  shall  have  accrued  up  to  the  time 
of  such  entry,  and  from  thenceforth  this  lease  shall  become 
void  to  all  intents  and  purposes  whatever,  at  the  election  of  the 
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first  party,  and  all  improvements  made  on  said  premises  shall 
be  forfeited." 

The  taxes  falling  due  on  June  20,  1899,  and  the  rent  becoming 
due  July,  1899,  were  unpaid,  and  on  the  28th  day  of  July,  1899, 
prior  to  the  expiration  of  the  thirty  days  in  which  the  lessors 
might  enter  upon  the  premises,  this  notice  was  served  upon  the 


* '  You  are  hereby  notified  that  unless  you  pay  to  us  on  or  be- 
fore August  8th,  1899,  the  amount  of  rent  due  or  which  shall 
become  due  before  that  date,  together  with  all  taxes  and  assess- 
ments upon  the  building  occupied  by  you  under  the  lease  of 
April  1st,  1892,  we  will  upon  that  day  take  possession  of  said 
building  under  the  terms  of  said  lease." 

On  the  28th  of  August,  1899,  the  lessees  having  taken  no  notice 
of  the  notification  already  referred  to,  this  notice  was  served 
upon  them: 

**You  having  failed  to  pay  the  rental  for  the  months  of  June 
and  July,  1899,  and  the  last  half  of  1898  taxes  in  accordance 
with  the  terms  of  our  lease  to  you,  dated  April,  1892,  recorded 
^lay  20,  1892,  Vol.  16,  p.  20,  Cuyahoga  county  records,  and  said 
defaults  having  continued  for  more  than  thirty  days,  you  are 
hereby  notified  that  on  account  of  said  breaches,  we,  under  and 
by  virtue  of  the  authority  given  by  said  lease,  elect  to  and  do 
hereby  declare  said  lease  forfeited  and  by  virtue  of  the  same  au- 
thority, we  take  possession  of  said  premises  and  all  improve- 
ments thereon." 

This  notice  was  served  upon  Mr.  Hessler,  who  was  then  presi- 
dent of  the  Army  &  Navy  ITall  Company. 

It  was  contended  on  the  part  of  the  lessees,  that  Mr.  Hessler 
oflFered  to  pay  the  rent  by  check.  That  is  denied  by  ^fr.  Britton, 
who  served  the  notice.  Looking  at  the  testimony  of  the  two,  we 
are  satisfied  that  something  was  said  about  a  check  by  Hessler 
to  Britton,  but  there  was  no  offer  to  give  to  Britton  his  check;  in 
terms  no  tender  made,  and  the  parties  separated  under  such 
conditions  as,  we  think,  the  tender  of  the  check  should  have  no 
particular  significance  in  the  determination  of  this  action. 

On  the  28th  day  of  August  Britton  took  possession  of  the 
leased  premises  and  has  ever  since  been  in  possession  thereof. 
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Some  twenty  days  or  more  after  the  attempted  forfeiture  of 
this  lease  by  Britton,  the  directors  of  the  Army  &  Navy  Hall 
Company  held  a  meeting  in  which  the  subject-matter  of  the 
forfeiture  of  this  lease  came  up  for  consideration.  The  chair- 
man stated  that  all  efforts  to  sub-let  or  sub-lease  the  hall  under 
the  company's  lease  were  futile,  and  that  the  owner  had  taken 
possession  of  the  property  by  reason  of  the  failure  of  the  com- 
pany to  pay  the  rent  of  the  months  of  July  and  August  and  the 
half-year's  tax  due  in  June.  It  was  moved  by  Conrad  and  sec- 
onded by  Barnes  that  G.  D.  Barnes  be  authorized  to  sell  the 
chairs  in  the  lower  hall  and  such  other  property  as  he  can  sell 
for  the  benefit  of  the  Union  Loan  &  Building  Company,  which 
held  a  mortgage  thereon.  The  formal  statement  was  prepared 
]iy  the  secretary  and  by  vote  of  the  directors  sent  to  the  post. 

The  Army  &  Navy  Hall  Company  was  a  corporation.  The 
Army  &  Navy  Post  was  a  different  organization. 

The  Army  &  Navy  Hall  Company  held  the  lease  and  it  had 
sub-let  to  the  Army  &  Navy  Post  certain  privileges  under  that 
lease,  and  this  is  the  statement  that  was  authorized  to  be  sent 
to  the  Army  &  Navy  Post: 

'*It  is  with  regret  that  the  directors  of  the  Army  &  Navy  Hall 
Company  notify  you  that  the  lease  of  the  Army  &  Navy  Hall 
Company  has  become  forfeited  to  the  owners  of  the  property 
and  they  have  taken  possession  thereof  owing  to  the  unfortunate 
fact.  It  was  found  to  be  impossible  to  dispose  of  it  or  sub-let 
it  without  the  owners'  consent,  which  could  not  be  procured. 
The  owners  consent  that  the  post  can  retain  possession  of  the 
upper  floor  until  January  1st  and  thereafter,  if  desired,  upon 
such  terms  as  may  be  made  between  the  post  and  Mr.  C.  F. 
Britton,  who  was  one  of  the  owners  and  the  managing  owner." 

Now  it  will  not  be  disputed  that,  if  after  this  attempted  for- 
feiture of  the  lease  by  the  lessors,  the  Army  &  Navy  Hall  Com- 
pany had  given  express  consent  to  the  forfeiture  and  turned  over 
voluntarily  the  possession  of  these  premises  to  the  lessors,  the 
court  would  not  interpose  to  set  aside  the  forfeiture  thus  con- 
sented to. 

On  the  14th  day  of  September,  1899,  twenty  days  after  this 
forfeiture,  the  owners  of  the  building  leased  a  portion  of  the 
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premises  to  one  Wood  for  a  term  of  five  years  from  October  Ist, 
1899,  to  September  30th,  1904,  at  a  stipulated  rental.  This 
lease  on  the  4th  day  of  October,  1899,  was  assigned  to  the  Calu- 
met Company  by  Wood  and  that  company  immediately  took 
possession  of  that  portion  of  the  premises  assigned  to  it,  and 
expended  in  alterations  some  five  thousand  dollars  in  fitting  up 
the  premises  for  the  business  it  proposed  to  prosecute  thereon. 

On  the  14th  day  of  December,  1899,  the  owners  of  the  build- 
ing, Britton  and  others,  leased  to  the  Retail  Grocers'  Association 
a  portion  of  the  premises  that  was  covered  by  this  lease,  for  a 
period  of  one  year,  and,  on  the  5th  day  of  January,  1900,  the 
Army  &  Navy  Hall  Company,  the  original  lessees,  took  a  lease 
for  a  portion  of  the  premises  from  the  Retail  Grocers'  Asso- 
ciation. 

The  Army  &  Navy  Hall  Company  took  no  steps  to  prevent 
any  of  these  contracts  on  the  part  of  the  owners  of  the  building 
or  in  any  way  to  interfere  with  the  lessors  or  the  owners  of 
that  property  until  some  time  in  December,  Then  the  matter 
was  agitated  in  meetings  of  the  Army  &  Navy  Hall  Company, 
and,  on  the  2d  day  of  January,  1900,  that  company  undertook 
to  make  an  account  of  the  rents  received  by  the  owners  of  the 
building  after  the  attempted  forfeiture  of  the  lease  and  made 
a  tender  of  the  remainder  claimed  to  be  due  the  lessors. 

On  the  5th  day  of  January,  more  than  three  months  after 
the  attempted  forfeiture,  this  action  was  commenced.  At  that 
time  the  owners  of  the  building  had  made  new  leases  to  other 
lessees ;  these  lessees  had  sub-let  portions  of  the  property  rented 
to  them-— all  this  had  been  done  without  the  slightest  attempt 
to  interfere  on  the  part  of  the  Army  &  Navy  Hall  Company. 

These  transactions,  in  legal  effect  at  least,  are  equivalent  to  an 
express  consent  on  the  part  of  the  Army  &  Navy  Hall  Company 
to  the  forfeiture  of  that  lease.  While  courts  are  supposed  to  be 
adverse  to  forfeitures  and  will  seize  upon  the  slightest  circum- 
stance to  avoid  forfeiture,  we  know  of  no  case  in  which  courts 
have  set  aside  a  forfeiture  in  favor  of  a  party  who  has  ex- 
pressly consented  to  the  same. 

We  feel  compelled  to  dismiss  this  petition. 

The  decree  of  the  court  will  be  for  the  defendants. 
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RIGHTS  or  THE  V£NDEE  UNDER  A  RESCINDED  CONTRACT. 

Circuit  Court  of  Cuyahoga  County. 

Catherine  Galagher  v.  Samuel  E.  Dettelbach. 

Decided,  1902. 

Quasi  Contract — Vendee  May  Recover  Purchase  Money  Paid  Under  a 
Voidable  Contract 

Where  a  vendor  elects  to  rescind  a  contract  which  is  voidable  under 
the  statute  of  frauds,  the  vendee  may  maintain  an  action  to  recover 
from  the  vendor  any  purchase  money  which  he  may  have  paid  un- 
der the  contract  without  alleging  that  he  himself  is  ready  and 
willing  to  perform. 

James  F.  Walsh,  for  plaintiff  in  error. 
Carpenter  &  Young,  contra. 

Hale,  J.;  CALDWEiiL,  J.,  and  Marvin,  J.,  concur. 

The  court  of  common  pleas  sustained  a  general  demurrer  to 
the  petition  and  gave  judgment  for  the  defendant. 

It  is  alleged  in  the  petition  that  the  defendant,  on  the  23d 
day  of  October,  1897,  entered  into  a  verbal  contract  with  the 
plaintiff  by  the  terms  of  which  the  defendant  sold  and  agreed 
to  convey  to  the  plaintiff  for  the  consideration  of  $2,475  certain 
described  real  estate,  and  that  on  said  day  the  plaintiff  paid 
to  the  defendant,  on  the  agreed  purchase  price,  the  sum  of 
$300.  That  the  defendant  elected  to  rescind  said  verbal  contract, 
and,  on  the  6th  day  of  April,  1898,  conveyed  said  real  estate  to 
another  and  refuses  to  repay  to  the  plaintiff  said  sum  of  $300. 

This  petition,  we  hold,  states  a  cause  of  action. 

One  who  has  entered  into  a  verbal  contract  for  the  purchase 
of  real  estate,  voidable  under  the  statute  of  frauds,  and  paid  a 
portion  of  the  purchase  price,  may  not  himself  elect  to  rescind 
the  contract,  refuse  to  perform  the  agreement  on  his  part,  and 
by  action  recover  the  amount  paid  by  him,  the  vendor  making 
no  default. 

If,  however,  the  vendor  elects  to  rescind  the  contract  or  re- 
fuses performance  on  his  part,  and  puts  it  beyond  his  power 
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to  convey  the  real  estate  in  accordance  with  the  terms  of  the 
verbal  agreement,  the  purchaser  may  recover  the  money  paid. 

It  being  alleged  that  the  defendant  elected  to  rescind  the 
contract,  and  conveyed  the  premises  to  another,  it  was  unneces- 
sary, to  constitute  a  good  cause  of  action,  that  the  petition  should 
contain  the  further  allegation  that  the  plaintiff  had  performed, 
or  offered  to  perform,  the  contract  on  his  part. 

If  the  defendant  has  received  from  the  plaintiff  money  upon  a 
contract  voidable  at  his  election  and  has  elected  to  avoid  the 
contract,  he  should  refund  the  money  so  received. 

The  judgment  of  the  court  of  common  pleas  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 


MISTAKE  IN  A  MECHA^aC*S  LDDN  AS  TO  Tttt  OWNERSHIP 
or  THE  PROPERTY. 

Circuit  Court  of  Cuyahoga  County. 

0.  T.  Lapham  v.  Fenton  E.  Spink  et  al. 

Decided,  February  5,  1901. 

Agency — Mechanic's  Lien — Agency  May  he  Implied — Mechanic's  Lien 
Valid  Though  AjSfidavit  Does  Not  State  True  Owner  of  Property. 

1.  An  agency  may  be  implied  from  the  relationship  and  deaHngs  of  the 

parties,  and  where  a  son  has  permitted  his  father  to  have  charge 
of  certain  property,  collect  rents,  make  repairs  and  alterations, 
without  protest  on  his  part,  an  agency  to  purchase  materials  for 
other  repairs  and  alterations  will  be  presumed. 

2.  An  affidavit  for  a  mechanic's  lien  which  states  that  the  ownership 

of  the  property  is  in  someone  other  than  the  real  owner,  does  not 
thereby  make  the  lien  invalid  when  the  property  is  properly  de- 
scribed. 

Frank  Higlej/,  for  plaintiff. 

E,  J.  Thobaien  and  A.  W,  Myers,  contra. 

Caldwell,  J.;  ]\L\rvtn,  J.,  and  Hale,  J.,  concur. 
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This  case  is  in  this  court  on  appeal.  Lapham  brought  an  ac- 
tion to  foreclose  a  mechanic's  lien  on  certain  property  of  which 
the  defendant  is  owner. 

The  evidence  as  presented,  raises  two  questions  for  consider- 
ation, and  these  are  questions  of  law  as  well  as  of  fact : 

First,  Did  the  plaintiff  furnish  the  materials  for  the  build- 
ing upon  which  he  seeks  to  enforce  his  lien,  under  a  contract 
with  the  owner  ? 

Second,  Did  the  plaintiff  so  perfect  his  lien  that  he  is  now 
t*ntitled  to  a  judgment  in  this  case? 

In  the  lifetime  of  Mrs.  Spink,  who  was  the  wife  of  R.  E. 
Spink  and  the  mother  of  Fen  ton  E.  Spink,  this  property  was  in 
her  name  and  by  the  records  she  was  shown  to  be  the  owner 
of  the  same;  she  died  and  Fenton  E.  Spink  became  the  owner  of 
the  property  subject  only  to  the  dower  of  his  father,  R.  E.  Spink. 

R.  E.  Spink  took  upon  hismself,  with  his  son's  consent,  the 
entire  management  of  the  property  and  all  improvements  that 
were  made  upon  the  same  from  time  to  time,  and  collected  and 
used  the  rents  for  his  own  purposes.  While  thus  managing  the 
property,  he  at  one  time  made  improvements  upon  the  same  by 
way  of  building  a  porch  to  the  house,  and  contracted  for  the 
lumber  and  labor  necessary  for  the  erection  of  the  same,  with 
his  son's  knowledge  and  acquiescence.  Later  and  about  the 
time  that  Lapham  furnished  material,  R.  E.  Spink  again  made 
improvements  upon  the  property.  Those  improvements  con- 
sisted in  laying  walks  from  the  street  to  the  house,  and  steps  to 
approach  the  house,  and  in  making  certain  changes  inside  of 
the  house. 

.  The  son  knew  that  the  father  was  about  to  make  these  im- 
provements, and  made  no  objection  and  in  a  very  mild  manner 
advised  his  father  that  he  did  not  think  that  the  changes  inside 
of  the  house  were  necessary. 

A  mechanic's  lien  was  taken  by  the  party  who  did  the  stone 
work,  which  lien  the  defendant  has  since  paid. 

Lapham,  for  the  lumber  and  material  that  he  furnished  for 
the  inside  work,  took  a  lien  for  such  material,  and  that  lien  he 
here  seeks  to  foreclose. 
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Under  the  statute  of  our  state  it  is  necessary  that  the  party 
who  is  about  to  perform  work  or  furnish  material  for  an  im- 
provement of  property  of  this  nature,  must  have  a  contract  with 
the  owner ;  and  the  contention  in  this  case  is,  that  there  was  no 
contract  with  the  owner;  and  that  is  based  upon  two  proposi- 
tions: first,  that  R.  E.  Spink  was  not  the  agent  of  the  owner; 
second,  that  the  defendant  never  assented  to  his  making  im- 
provements upon  the  property. 

The  contract  required  by  the  statute  is  such  a  contract  as 
may  arise  out  of  the  facts,  and  need  not  be  shown  at  all  times 
by  an  express  agreement. 

That  R.  E.  Spink  contracted  for  this  lumber  for  the  improve- 
ment of  this  property,  there  can  be  no  question,  and,  as  we 
understand,  no  question  is  made  upon  that  point.  But  it  is 
contended  that  R.  E.  Spink  was  not  the  agent  of  the  defendant. 

To  prove  the  fact  of  agency  it  often  becomes  necessary  to 
show  how  the  principal  and  one  who  is  alleged  to  be  his  agent 
have  acted  toward  each  other. 

In  this  case  R.  E.  Spink  had  entire  control  of  this  property, 
lie  rented  it;  he  collected  the  rents;  he  used  them  as  he  saw 
fit,  with  the  consent  of  his  son,  and  entered  into  such  contracts 
as  to  the  property,  both  as  to  renting  and  repairs,  as  to  him 
seemed  proper,  and  the  son  acquiesced  at  all  times  in  such  deal- 
ings on  the  part  of  his  father. 

We  have  no  doubt  but  that  under  the  circumstances  the  father 
was  the  agent  of  the  defendant;  although  they  might  not  have 
understood  that  relation  to  exist  between  them,  yet  in  law  that 
was  the  relation  they  sustained  to  each  other. 

It  is  said  that  R.  E.  Spink  had  no  authority  to  bind  his  son 
in  making  the  improvements  that  he  made  upon  the  property 
and  that  they  were  made  without  his  knowledge  and  consent  and, 
therefore,  outside  of  any  authority  the  agent  had. 

This  contract  of  agency  may  be  express  or  implied,  and  the 
question  of  the  agent's  authority  may  also  be  express  or  im- 
plied. A  very  common  way  of  showing  that  one  who  is  said 
to  be  the  agent  of  another  had  authority  to  do  the  act  in  ques- 
tion, is  to  show  that  prior  acts  of  a  similar  nature  had  been  done 
by  the  agent  and  approved  by  the  principal. 
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In  this  case  we  find  that  R.  E.  Spink  had  built  the  porch 
without  any  consultation  witli  his  son,  and  had  bought  the 
lumber,  had  overseen  the  work  and  had  paid  for  the  same  out 
of  the  moneys  belonging  to  the  son.  To  all  of  this  the  son  made 
no  objection,  but  acquiesced  in  the  same.  The  father  con- 
tracted for  the  stone  work  at  the  same  time  that  the  present 
lien  was  created.  The  son  knew  that  the  father  was  making  the 
contract;  he  knew  that  the  stone  was  being  furnished;  he  as- 
sented to  the  same  being  done  and  thereafter  paid  the  lien  that 
was  taken  upon  the  property  for  that  work. 

At  the  same  time  that  the  stone  work  was  being  done,  the 
plaintiff  was  furnishing  lumber  for  the  improvement  of  the 
house;  the  son  knew  that  the  father  contemplated  doing  the 
work ;  he  did  nothing  more  than  to  advise  against  it.  After  the 
father's  death  he  went  on  and  completed  the  work,  and  for  such 
purpose  obtained  other  material  from  the  plaintiff. 

Under  all  this  testimony,  taking  into  consideration  that  it  was 
a  dealing  between  the  father  and  the  son,  we  think  that  the  son 
acquiesced  in  the  improvement  that  was  being  made  and  at  the 
time  of  his  father's  death  made  no  objections  to  Lapham  by 
reason  of  the  fact  that  he  had  furnished  material  for  such  work, 
but,  on  the  contrary,  ordered  more  material  from  Lapham  to 
complete  the  building.  We  think  that  the  plaintiff  has  made 
out  his  case  in  this  regard  and  that  he  has  established  the  fact 
that  he  furnished  the  material  under  a  contract  with  the  owner. 
Of  course,  what  one  does  by  an  agent,  he  does  himself. 

The  second  question  is :  W^as  this  lien  so  perfected  as  to  now 
bind  the  property  and  enable  the  plaintiff  to  foreclose  it  against 
the  defendant? 

R.  E.  Spink  in  his  lifetime  bought  the  lumber  that  went  into 
the  property.  Fenton  E.  Spink  had  inherited  the  property  from 
his  mother  some  years  before  these  improvements  were  made. 

When  Lapham  came  to  file  his  lien,  he  looked  at  the  records 
and  found  that  that  property  stood  in  the  name  of  Mrs.  Spink, 
and  thereupon  he  made  out  his  affidavit  and  lien,  naming  her 
as  the  owner  of  the  property. 

The  statute  does  not  require  that  in  the  affidavit  that  is  filed 
to  perfect  the  lien,  the  owner  shall  be  named. 
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The  statute  of  this  state,  as  in  many  others,  seems  to  regard 
the  perfecting  of  the  lien  as  a  proceeding  in  rem  against  the 
property,  and  if  the  property  is  properly  described  and  the 
other  requisites  of  the  statute  are  complied  with,  it  is  all  that 
is  contemplated  to  be  done  to  perfect  the  lien. 

If  this  contract  was  with  the  defendant,  as  we  have  found 
it  was,  then  he  is  liable  for  this  lumber,  and  notwithstanding 
he  was  not  named  as  the  owner  of  the  property  and  another  was 
named,  because  the  property  was  described  as  required  by  the 
statute,  we  think,  as  against  the  defendant,  the  lien  is  good. 

These  statutes  are  now  quite  universally  regarded  by  the 
courts  as  remedial  in  their  nature,  and  are  liberally  construed, 
and  the  rule  is  that  if  anything  is  named  by  the  statute  as  a 
condition  precedent  to  the  obtaining  of  a  lien,  such  as  furnishing 
the  material  under  the  contract  and  with  the  owner,  that  that 
must  be  complied  with ;  but  that,  in  taking  the  steps  to  perfect 
the  lien  upon  the  record,  no  error  will  be  regarded  as  defeating 
the  lien,  unless  it  is  such  as  is  prejudicial  to  the  owner. 

The  error  here  complained  of  in  no  way  prejudices  the  owner 
of  the  property. 

If  such  a  mistake  should  be  made  and  innocent  parties  should 
obtain  an  interest  in  the  property,  or  a  lien  upon  the  same, 
without  actual  knowledge,  questions  of  a  different  nature  would 
arise,  which  it  is  not  necessary  to  consider  in  this  action. 

We  think,  under  the  law  and  facte  of  this  case,  that  the  plaint- 
iff has  shown  himself  entitled  to  the  relief  which  he  asks  and, 
in  fact,  the  defendant  does  not  seriously  object  to  this,  except 
that  he  thinks  there  was  not  fair  dealing  with  his  father  on  the 
part  of  Mr.  Lapham ;  but  the  court  is  satisfied  that  the  account 
is  a  just  one  and  the  plaintiff  is  entitled  to  the  relief  he  prays 
for  in  his  petition,  at  the  cost  of  the  defendant. 
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INEPPECTUAL  ATTEMPT  TO  RESERVE  IN  A  DEED  THE 

POWER.  OP  ALIENATION. 

« 

Court  of  Appeals  for  Paulding  County. 

Anna  B.  Smalley  v.  Daniel  W.  Smalley  bt  al. 

Decided,  January  8,  1916. 

Deed— Placed  in  Escrow  and  Delivered  After  Death  of  Grantor-^Biffht 
Reserved  ty  Grantor  to  Sett  and  Convey— Language  of  the  Ewcep- 
tion  Held  Ineffectual  to  Impair  the  Estate  Conveyed, 

Where  in  a  deed  of  conveyance  of  real  estate,  language  is  employed  by 
way  of  condition  or  exception,  reserving  to  the  grantor  the  power 
of  alienation  of  the  estate  conveyed,  such  repugnant  language  will, 
on  grounds  of  public  policy,  he  denied  eflfect. 

Hooper  cfc  Lenhart  and  Waters  &  Bayliss,  for  plainti^. 
F,  P.  Spriggs,  P.  W.  Stumm  and  A.  N,  Wilcox,  contra. 

Crow,  J. 

In  this  cause,  which  is  here  on  appeal  from  the  Court  of  Com- 
mon Pleas  of  Paulding  County,  Ohio,  plaintiff  seeks  to  recover 
and  have  aparted  t^  her  the  undivided  sixth  of  certain  real  es- 
tate situate  in  said  county. 

The  essential  facts  are  the  following:  On  June  16,  1900, 
Daniel  F.  Smalley,  a  viddower,  died  intestate,  leaving  plaintiff, 
and  the  other  parties  to  this  action,  his  sole  heirs  at  law  and  next 
of  kin.  On  August  11,  1893,  said  decedent,  by  a  deed  in  due 
form,  acknowledged  and  witnessed,  conveyed  the  premises  de- 
scribed in  plaintiff's  petition  to  certain  of  his  children  not  in- 
cluding plaintiff  and  others,  the  deed  being  in  the  following  lan- 
guage, omitting  the  acknowledgment : 

'*Know  all  men  by  these  presents,  that  I,  Daniel  F.  Smalley, 
an  unmarried  man  of  the  county  of  Paulding,  Ohio,  the  grantor 
in  consideration  of  one  (1)  dollar  and  other  considerations  to  me 
paid  by  Amariah  P.  Smalley  and  Daniel  W.  Smalley,  the  gran- 
tees, the  receipt  whereof,  is  hereby  acknowledged,  do  hereby 
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bargain,  sell  and  convey  to  said  grantees  and  their  heirs  and 
assigns  forever,  the  following  real  estate,  viz.,  situated  in  the 
county  of  Paulding  and  state  of  Ohio,  and  known  as  the  north 
half  of  the  southeast  quarter  of  section  eighteen,  township  two 
(2),  north  of  range  two  (2)  east,  containing  eighty  (80)  aores  of 
land  the  same  more  or  less  but  subject  to  all  legal  highways  to- 
gether with  the  privileges  and  appurtenances  to  the  same  belong- 
ing, with  the  following  exceptions,  that  said  grantor  reserves 
full  control  and  use  of  said  premises  during  his  natural  life,  with 
full  power  to  sell  and  convey  said  premises,  the  same  as  if  this 
deed  had  not  been  executed,  but  in  case  that  said  grantor  be- 
comes deceased,  then  the  title  to  said  land  to  rest  absolutely  in 
said  grantees,  their  heirs  and  assigns. 

"To  have  and  to  hold  the  same  to  the  said  grantees,  their  heirs 
and  assigns  forever,  grantor  hereby  covenanting  that  the  title 
so  conveyed  is  clear,  free  and  unincumbered  and  that  he  will 
warrant  and  defend  the  same  against  all  claims  whatsoever,  ex- 
cept the  conditions  above  set  forth.*' 

This  instrument  was,  as  soon  as  acknowledged,  left  by  the 
grantor  with  the  scrivener,  P.  W.  Stumm,  to  be  delivered  by  him 
upon  the  death  of  the  grantor. 

No  control  of  the  deed  was  reserved  at  the  time  of  such  placing 
it  in  the  hands  of  the  scrivener. 

After  the  death  of  the  grantor,  pursuant  to  said  unconditional 
direction  by  the  grantor,  the  depositary  of  the  instrument,  Mr. 
Stumm,  delivered  it  to  the  grantees,  who  caused  the  same  to  be 
duly  recorded. 

Two  questions  arise  upon  the  facts,  and  in  behalf  of  plaintiff 
it  is  claimed  that  the  correct  solution  of  both  requires  the  avoid- 
ance of  the  deed  and  a  decree  of  partition  in  her  favor. 

1.  It  is  first  urged  that  the  placing  of  the  deed  in  escrow 
with  the  scrivener,  and  his  subsequent  disposal  of  it  as  above 
recited,  do  not  constitute  a  valid  delivery. 

Whatever  may  be  the  law  in  other  states,  this  point  has  been 
clearly  settled  in  Ohio,  in  favor  of  such  delivery,  by  the  deci- 
sions of  the  Supreme  Court  in  the  following  cases:  34  0.  S.,  610, 
and  37  0.  S.,  132. 

The  above  decisions,  with  which  we  are  unanimously  in  full 
accord,  have  become  a  rule  of  property. 
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2.  Is  the  instrument  effective  at  all  as  a  conveyance  of  lands, 
in  view  of  the  presence  in  the  granting  clause,  of  language  imme- 
diately following  the  description,  to-wit : 

**with  the  following  exceptions,  that  said  grantor  reserves  full 
control  and  use  of  said  premises  during  his  natural  life,  with  full 
power  to  sell  and  convey  said  premises,  the  same  as  if  this  deed 
had  not  been  executed,  but  in  case  that  said  grantor  becomes  de- 
ceased, then  the  title  to  said  land  to  rest  absolutely  in  said 
grantees,  their  heirs  and  assigns." 

Of  course,  no  claim  is  made  that  the  reservation  of  the  life 
estate  in  favor  of  the  grantor,  could  not  be  properly  made. 

But  it  is  insisted  that  the  language  of  the  exception  which 
preserves  to  the  grantor  the  full  power  to  sell  and  convey,  as 
well  as  the  exception  following  the  warranting  clause,  renders 
the  deed  ineffectual,  for  the  reason  that  an  attempt  is  made  to 
reserve  to  the  grantor  an  estate  (in  fee  simple)  equal  in  charac- 
ter and  duration  to  that  purporting  to  have  been  conveyed. 

Many  of  the  early  rules  of  interpretation  of  deeds,  which  had 
to  do  with  the  formal  parts,  such  as  the  granting,  habendum, 
and  tenendum,  clauses,  have  by  the  uniform  holdings  of  the 
courts  of  several  states,  including  those  in  Ohio,  yielded  to  the 
one  which  now  requires  construction  by  reference  to  all  the  lan- 
guage, generally  characterized  as  **by  the  four  corners." 

However,  at  the  threshhold  of  the  interpretation  of  tKe  deed 
in  issue  herein,  lies  the  rule  requiring  a  deed  to  be  coiistnied 
most  strongly  against  the  grantor.  This  is  also  a  rule  of  prop- 
erty in  Ohio.    15  Ohio,  196,  200;  7  Ohio  State,  37,  42. 

Another  applicable  canon  of  interpretation  closely  allied  to  if 
not  included  ^  in  the  one  just  mentioned,  requires  that  if  the  in- 
strument be  susceptible  of  two  interpretations,  one  of  which  will 
pass  the  title,  and  the  other  will  not  do  so,  the  former  will  be 
adopted. 

The  controlling  question  in  the  case  at  bar  is  the  following: 
where,  by  the  terms  of  a  conveyance  of  real  estate  otherwise  free 
from  doubt,  the  whole  of  the  estate  sought  to  be  conveyed  is, 
by  an  exception,  reserved  in  the  granting  clause  to  the  grantor, 
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does  such  irreconcilable  repugnancy  exist  as  must  render  the 
instrument  nugatory? 

Were  the  language  reserving  to  the  grantor  of  the  deed  here 
in  question,  full  power  to  sell  and  convey  the  premises  the  same 
as  if  the  deed  had  not  been  executed,  absent  from  the  conveyance 
under  consideration,  no  one  would  claim  that  the  remainder  in 
fee  simple,  subject  to  the  reserved  life  estate,  would  not  pass  to 
the  grantees. 

But  this  language  can  not  be  disregarded. 

Either  it  must  result  in  complete  destruction  of  the  attempted 
conveyance,  or  it  must  be  adjudged  of  no  force  as  against  the 
title  which  would  pass  were  it  not  employed. 

Manifestly  the  grantor  intended  three  things  by  this  instru- 
ment: first,  to  convey  a  fee  simple  title  to  the  grantees;  second, 
to  reserve  an  estate  for  life,  to  himself;  and,  third,  to  engraft 
on  the  fee  simple  title  a  right  in  himself,  which  might  take  from 
the  grantees  every  attribute  of  the  title  the  grantor  was  invest- 
ing in  them. 

By  the  language  itself,  the  grantor  made  the  reservation  essen- 
tial and  entirely  repugnant  to  the  very  nature  of  the  estate  he 
had  conveyed. 

With  much  diligence  we  have  endeavored  to  find  a  case  in 
Ohio  on  this  precise  question,  where  a  deed  was  in  issue.  In  36 
Ohio  State,  506,  the  principle  is  applied  in  the  case  of  a  will, 
where  restraint  of  alienation  was  attempted.  At  page  515,  the 
learned  judge  asserts  the  rule  to  be  the  same  by  deed  as  by  will, 
and  indeed  no  reason  can  be  perceived  for  any  discrimination  in 
the  application  of  this  rule.  The  restraint  is  void  as  against 
public  i)olicy.  And,  as  stated  in  the  case  last  cited,  the  owner 
of  property  can  not  transfer  it  absolutely  to  another,  and  at 
the  same  time  keep  it  himself.  He  may  restrain  or  limit  its  en- 
joyment by  trusts,  conditions  or  covenants,  but  can  not  take  from 
a  fee  simple  estate  its  inherent  quality  and  still  transfer  it  as 
such  estate. 

While  in  the  case  just  referred  to,  the  restraint  sought  to  be 
imposed  was  on  the  power  of  the  devisee  to  alienate,  the  prin- 
ciple will  apply  as  well  where  by  exception  in  a  deed  a  grantor 
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would  undertake  to  restrain  alienation  by  language  reserving 
to  him  the  power  to  deprive  the  grantee  of  the  title  sought  to  be 
conveyed. 

This  subject  is  admirably  covered  is  the  recent  and  very  valu- 
able work,  Ruling  Case  Law,  at  page  1094  of  Volume  8. 

We  entertain  no  doubt  concerning  the  correctness  of  the  rule 
there  so  clearly  stated  and  abundantly  supported  by  the  notes 
to  which  it  refers,  which  harmonize  with  the  Ohio  case  referred 
to. 

We  hold,  therefore,  that  the  quoted  language  of  the  exceptions 
in  the  case  before  us,  is  ineffectual,  so  far  as  it  undertakes  to 
impair  the  estate  in  fee  simple  subject  to  the  reserved  life  estate. 

EiNDEB,  J.,  and  Ansbkbey,  J.,  concur. 


GUUM  BARlUtD  BY  JPUDGNENT  IN  rORMBIL  ACTION. 

Court  of  Appeals  for  Licking  County. 

Pebby  Feazeti  v.  Jacob  Fbazel. 

Decided,  October  Term,  1915. 

Res  Adjudicata — Conclusiveness  of  a  Former  Judgment— Not  Only  as 
to  What  Was  Determined— But  as  to  Matters  Which  Might  Have 
Been  Litigated  in  the  Same  Action. 

Where  testimony  as  to  the  claim  now  In  suit  was  offered  and  went  to 
the  Jury  in  a  former  trial,  in  which  the  present  plaintiff  was  de- 
fendant and  the  present  defendant  was  plaintiff,  a  reviewing  court 
must  assume  there  was  a  determination  as  to  that  claimed  and  the 
principle  ot  res  adjudicata  applies,  notwithstanding  the  answer 
in  the  former  suit  was  a  general  denial  and  no  affirmative  relief 
was  sought  and  no  claim  presented  with  reference  to  the  account 
on  which  recovery  is  sought  in  the  case  at  bar. 


Kibler  dr  Kibler,  for  plaintiff  in  error. 
Fitzgibbon,  Montgomery  &  Black,  contra. 
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HOUCK^  J. 

This  is  a  proceeding  in  error  prosecated  from  the  Common 
Pleas  Court  of  Licking  County,  Ohio ;  the  parties  stand  here  in 
the  same  position  as  in  the  court  below. 

The  cause  was  submitted  to  the  common  pleas  court  upon  the 
question  made  by  the  pleadings  in  the  case  as  to  whether  or  not 
the  plaintiff  is  estopped,  and  whether  the  claim  in  the  petition 
is  res  adjvdicata  by  reason  of  the  allegations  and  matter  set 
forth  in  the  answer  of  the  defendant.  Said  cause  being  sub- 
mitted to  the  conmion  pleas  court  upon  .the  following  stipulation 
and  agreement  between  the  parties  hereto : 

''That  the  question  of  res  ad  judicata  and  of  estoppel  shall  be 
submitted  to  the  court  upon  the  pleadings  in  the  case  of  Jacob 
Feazel  v.  Perry  Feazel,  heretofore  tried  in  the  Court  of  Common 
Pleas  of  Delaware  County,  Ohio,  being  case  No.  6821,  the  plead- 
ings in  this  case  and  the  bill  of  exceptions  in  said  Delaware 
county  case." 

The  common  pleas  court  rendered  a  judgment  in  favor  of  the 
defendant,  and  a  reversal  of  this  judgment  is  sought  by  plaintiff 
in  error. 

The  plaintiff  brought  suit  in  the  common  pleas  court  against 
the  defendant  asking  for  a  judgment  against  him  in  the  sum 
of  $1,061.25,  alleged  to  be  due  him  for  board  and  lodging,  etc., 
furnished  by  plaintiff  to  the  defendant  between  August  17,  1910, 
and  July  10,  1912,  being  the  time  defendant  lived  in  the  home 
of  plaintiff  in  Delaware  county,  Ohio. 

An  answer  was  filed  to  the  petition  pleading,  among  other 
things,  the  defense  of  estoppel  and  res  adjudicata  in  this,  to-wit : 
that  all  of  the  matters,  things  and  questions  involved  in  said 
suit  had  been  fully  tried,  determined  and  adjudicated  be- 
tween the  parties  hereto  in  a  suit  which  was  tried  in  the  Common 
Pleas  Court  of  Delaware  County,  Ohio,  on  the  17th  day  of  Octo- 
ber, 1915,  and  a  final  judgment  rendered  therein. 

Two  questions  are  presented  in  this  case: 

First.  Is  the  cause  of  action  set  forth  in  the  petition  in  this 
case  in  any  way  connected  with  the  case  tried  in  Delaware  countv 
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wherein  Jacob  Feazel  was  plaintiff  and  Perry  Feazel  was  de- 
fendant? 

Second.  Was  the  cause  of  action  in  plaintiff's  petition  in  this 
case  submitted  to  and  passed  upon  by  the  jury  in  the  Delaware 
county  case,  notwithstanding  the  charge  of  the  court  in  said 
casef 

The  stipulation  and  agreement  upon  which  this  cause  is  sub- 
mitted, among  other  things,  provides  that  the  bill  of  exceptions 
in  the  Delaware  county  case  shall  be  considered  by  the  court. 
We  have  examined  the  same  with  some  care,  with  a  view  of 
ascertaining  the  facts  that  were  presented  in  that  case  that 
would  be  applicable  and  proper  in  the  determination  of  the  ques- 
tions involved  in  this  case  and  especially  with  reference  to  the 
charge  of  the  court. 

The  bill  of  exceptions  discloses  that  practically  all  of  the 
items  set  out  in  the  petition  in  the  case  at  bar  were  charges  made 
within  the  time  that  the  defendant  lived  in  the  home  of  the 
plaintiff  and,  speaking  from  the  record,  they  were  submitted  to 
the  jury  in  the  trial  of  the  case,  and  it  is  not  within  the  province 
of  a  reviewing  court  to  say  they  were  not  considered  by  the 
jury  in  arriving  at  its  verdict.  The  record  shows  that  the  plaint- 
iff had  no  contract  of  any  kind  with  his  father  for  care,  support, 
board,  etc.,  and  therefore  the  charge  of  the  court  was  proper 
and  right  when  the  court  charged  the  jury:  ''There  is  no  claim 
made  in  the  answer  for  any  compensation  for  board  or  anything 
else.*'  This  was  a  correct  and  proper  instruction  to  give  to  the 
jury  in  the  light  of  the  testimony  of  the  plaintiff  himself. 

We  think  it  is  a  well  settled  principle  of  law  in  this  state  that 
when  a  matter  has  been  finally  determined  in  an  action  between 
the  same  parties  by  a  competent  and  proper  tribunal,  the  judg- 
ment is  conclusive,  not  only  as  to  what  was  determined,  but  also 
as  to  every  other  question  which  might  properly  have  been  liti- 
gated in  the  case. 

True,  the  answer  in  the  Delaware  county  case  was  a  general 
denial  and  no  affirmative  relief  was  sought,  and  no  claim  pre- 
sented therein  with  reference  to  the  items  set  out  in  the  petition 
in  the  case  at  bar,  but  evidence  was  offered  in  the  trial  of  the 
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case  upon  these  items  which  went  to  the  jury  and,  so  far  as  a 
reviewing  court  is  concerned,  the  jury  took  these  items  into  con- 
sideration  in  arriving  at  its  verdict. 

Our  Supreme  Court  has  declared,  as  a  well  settled  principle 
of  law,  that  when  the  facts  which  constitute  the  cause  of  action 
or  defense  have  been,  between  the  same  parties,  submitted  to 
the  consideration  of  the  court  and  passed  upon  by  the  court, 
they  can  not  again  be  the  proper  subjects  for  action  or  defense, 
unless  the  finding  and  judgment  of  the  court  is  opened  up  and 
set  aside  by  proper  authority.  This  principle  of  law  extends 
still  further  in  quieting  litigation.  A  party  can  not  relitigate 
matters  which  he  might  have  interposed,  but  failed  to  do  in  a 
prior  action  between  the  same  parties  or  their  privies  in  refer- 
ence to  the  same  subject-matter,  and  if  he  fails  to  introduce 
matters  for  the  consideration  of  the  court  that  he  might  have 
done,  he  will.be  presumed  to  have  waived  his  right  to  do  so. 

Belying  upon  the  record  in  the  Delaware  county  case  and 
pleadings  submitted,  and  appljdng  thereto  the  well  known  prin- 
ciples of  law  applicable  to  the  questions  presented  in  the  case  at 
bar,  a  majority  of  the  court  is  of  the  opinion  that  the  judgment 
of  the  conmion  pleas  court  is  right  and  should  be  affirmed. 

Shields,  J.,  concurs;  Powell,  J.,  dissents. 
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ACTION  BY  REAL  ESTATE  BROKERS  POR  CX>HMISSIONS. 

Court  of  Appeals  for  Hamilton  County. 

Gordon  W.  Durbbll  and  Thb  Eaufhou)  Realty  Company  v. 

Statia  B.  Reynolds,  Individually  and  as  Exboutbix 

AND  Trustee  of  the  Estate  of  E.  B. 

Reynolds,  Deceased."!^ 

Decided,  January  24,  1916. 

Agency— 'Real  Estate  Broker  Entitled  to  His  Commiaaion-^Where  a 
Purchaser  Ready  and  Willing  and  Able  to  Take  the  Property  is 
Produced — Regardless  of  the  Fact  that  the  Contract  of  Purchase  is 
in  a  Farm  Which  is  Unenforceable. 

The  fact  that  a  contract  of  purchase  of  real  estate,  procured  by  a  real 
estate  broker,  was  imperfectly  executed,  is  not  ground  for  refusing 
the  Judgment  in  favor  of  the  broker  for  the  amount  of  his  commis- 
sion, where  the  purchaser  produced  stands  ready  and  is  able  to  take 
the  property  at  the  agreed  price,  notwithstanding  the  infirmity  in 
his  contract  of  purchase. 

Hunt,  Bennett  &  Utter,  for  plaintiSs  in  error. 
Powell  &  Smiley,  contra. 

Jones  (E.  H.),  P.  J. 

The  plaintiflfs  below,  Gtordon  W.  Durrell  and  the  Eaufhold 
Realty  Company,  sued  the  defendants,  Statia  B.  Reynolds,  in- 
dividually, and  Statia  B.  Reynolds,  as  executrix  and  trustee  of 
the  estate  of  E.  B.  Reynolds,  seeking  to  recover  the  sum  of  $1,800 
for  services  in  finding  a  purchaser  for  certain  real  estate  be- 
longing to  the  E.  B.  Re3molds  estate. 

The  plaintiflEs  are  real  estate  agents  and  on  April  18th,  1913, 

were  employed  by  defendants  by  written  contract  as  follows : 

■  * 

•Reversing  Durrell  et  al  v.  Reynolds  et  al,  16  N.P.(N.S.),486. 
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*' Cincinnati,  0.,  April  18th,  1913. 

''G.  W.  DUBRELL  AND  ThE  EjLUFHOLD  BSAIiTY  CO. 

**I  hereby  agree  to  sell  the  following  property  viz:  Situate  on 
the  south  side  of  Sixth  St.  between  Main  and  Sycamore  Sts.,  at 
^he  south-west  comer  of  Sixth  and  Langdon  Alley,  being  forty 
two  (42)  feet  front  on  Sixth  St.,  by  a  depth  of  one  hundred 
and  thirty-nine  feet,  ten  inches,  to  an  alley,  with  the  improve- 
ments thereon,  for  the  sum  of  Sixty  Thousand  ($60,000)  Dol- 
lars, payable  Cash  and  authorize  you  to  procure  a  purchaser 
for  the  same  and  agree  to  pay  you  a  commission  of  three  per 
cent,  on  the  amount  for  which  said  property  may  be  sold.  I 
guarantee  the  title  good,  and  will  convey  by  deed  of  General 
Warranty.  Except  as  to  taxes  and  assessments  due  after  June 
20,  1913.  In  consideration  of  your  efforts  to  find  a  purchaser, 
J  agree  that  you  shall  have  the  exclusive  right  to  sell  said  prop- 
erty for  30  days ;  give  you  written  notice  withdrawing  the  same. 
It  is  further  agreed  that  you  shall  be  entitled  to  your  eommis- 
s'on  if  the  property  is  sold  during  the  existence  of  this  contract 
hy  you,  or  the  undersigned,  or  any  other  person,  at  any  price 
acceptable  to  the  undersigned. 

''(Signed)  Statie  B.  Retnglos, 
'^Executrix  of  E,  B.  Reynolds  Estate. 
**  Cincinnati,  0. 

** hereby  accept  the  agency  for  said 

property  on  the  terms  above  stated." 

On  the  same  day  the  plaintiffis  procured  a  purchaser  who  in- 
dorsed upon  the  above  contract  the  following: 

**  Cincinnati,  0.,  April  18th,  1913. 
'*We  hereby  agree  to  purchase  the  above  described  proi)erty 
at  the  price  and  upon  the  terms  above  stated. 

**  (Signed)  Estate  op  L.  B.  Harbison, 
''C.  L.  Harrison  et  al,  Trustees." 

Mr.  C.  L.  Harrison  who  signed  the  agreement  to  purchase 
was  one  of  three  co-trustees  for  the  L.  B.  Harrison  estate.  The 
evidence  shows  that  he  and  his  co-trustees  were  at  all  times 
ready,  able  and  willing  to  take  the  property  and  in  all  respects 
perform  their  share  of  the  contract. 

The  seller  refused  to  convey  the  property  to  the  Harrison 
estate,  and  then  refused  to  pay  the  agent's  commission,  making 
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the  claim  that  the  contract  of  sale  secured  by  the  agent  was  un- 
enforceable; in  other  words,  that  because  it  was  signed  by  one 
of  the  trustees  only  it  could  not  be  specifically  enforced.  This 
claim  was  made  and  such  defense  interposed  in  the  trial  below 
and  in  ai^ument  here,  notwithstanding  the  uncontroverted  fact 
that  Mr.  C.  L.  Harrison  was  ready  and  able  at  all  times  to  com- 
ply with  the  terms  of  the  contract  individually,  and  that  the 
evidence  plainly  shows  that  he  was  authorized  to  sign  the  con- 
tract, or  at  least  he  together  with  his  co-trustees  were  not  only 
able  but  ready  and  willing  at  all  times  to  comply  with  its  terms. 

To  support  her  claim  defendant  in  error  relies  upon  Pfam  v. 
TInmburg  et  at,  82  O.  S.,  1.  The  cases  are  similar  in  that  each 
is  an  action  by  a  real  estate  agent  for  his  commission.  In  every 
other  respect  they  diflfer.  Throughout  the  opinion  points  of  dif- 
ference are  commented  upon  as  if  the  learned  judge  had  in  mind 
this  case  and  was  differentiating  between  them.  To  show  how 
essentially  different  the  facts  are  we  quote  in  full  the  syllabus: 

* '  P.,  a  real  estate  agent,  accepted  the  following  proposition : 

**  *  Cincinnati,  Ohio,  May  2,  1905. 
'*  *JOHN  Ppanz,  Agent:  I  hereby  authorize  you  to  sell  for 
me  the  following  described  real  estate,  located  at  2241  Flora 
Place,  for  the  sum  of  three  thousand  five  hundred  ($3,500.00) 
(iollars  on  the  following  terms :  title  to  be  perfect,  free  and  unin- 
cumbered, payments  to  be  cash,  and  I  agree  to  give  you  sole 
authority  to  sell  the  same  for  the  period  of  ten  days,  and  agree 
to  pay  you  for  services  when  the  property  is  sold. 

**  'Magdalena  Humburo, 
**  'William  HJumburg.' 

*'P.  procured  one  who  said  he  was  willing  to  take  the  prop- 
erty at  said  price,  and  he  paid  the  agent  $9.75,  for  which  the 
agent  gave  a  receipt,  and  turned  the  payment  over  to  the  ven- 
dors ;  but  no  written-  contract  of  purchase  was  entered  into,  nor 
was  passession  taken  by  the  alleged  purchaser,  who  afterwards 
refused  to  take  the  premises  or  complete  the  purchase  by  enter- 
ing into  an  enforceable  contract. 

''Held:  That  the  condition  in  said  contract  of  employment,  *to 
pay  for  services  when  the  property  is  sold,'  has  not  been  com- 
plied with  by  the  agent  and  he  is  not  entitled  to  recover  com- 
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The  case  at  bar  is  one  in  which  the  plaintiffs  seek  to  recover 
for  procuring  a  purchaser,  and  that  is  what  they  were  employed 
for.  But  in  the  case  cited,  Price,  J.,  in  the  second  sentence  of 
ihe  opinion  says : 

' '  The  petition  shows  that  the  right  to  compensation  depended 
upon  a  completed  sale." 

Again,  on  page  11 : 

**This  agency  contract  was  not  to  merely  procure  an  able, 
willing  and  ready  purchaser,  but  the  owners  agree  to  pay  far 
services  when  the  property  is  sold.'^ 

And,  to  show  further  the  ground  upon  which  that  case  was 
determined,  see  page  13: 

**•  •  *  the  owners  agree  to  pay  the  agent  for  services 
when  the  property  is  sold.  It  is  not  averred  in  the  petition,  nor 
is  it  established  by  any  evidence  introduced  by  the  agent,  that 
a  sale  was  made." 

Also,  see  page  12: 

*  *  The  plaintiff  in  error,  through  his  counsel,  makes  the  propo- 
sition, that  ^  where  the  real  estate  agent  finds  a  purchaser  who  is 
ready,  willing  and  able  to  take  the  property  at  the  stipulated 
price,  no  written  contract  of  purchase  signed  by  the  prospective 
liurchaser  is  necessary  to  enable  the  agent  to  recover  his  com- 
mission.' 

^*As  a  general  rule,  we  may  assent  to  it,  but  it  can  not  be  used 
to  determine  every  case,  especially  in  a  case  where  the  contract 
of  agency  is  specific  and  clear  as  to  the  condition  upon  which 
commission  can  be  recovered.  Nor  do  we  intend  to  hold  that  as 
a  general  rule  it  is  a  part  of  the  agent's  duty  to  enter  into  a 
Arritten  contract  with  the  purchaser  for  the  sale  of  the  prop 
^rty" 

These  are  only  a  few  sentences  from  the  opinion,  but  they  are 
suflScient  to  show  that  the  case  from  which  they  are  taken  differs 
so  widely  from  this  case  in  every  material  point  that  it  can  not  be 
relied  upon  here,  unless  it  be  to  support  the  agent's  case,  as  we 
think  the  opinion  does. 
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There  seems  to  be  no  ease  reported  in  Ohio  where  the  precise 
question  here  presented  was  determined.  That  is  probably  due 
to  the  fact  that  the  issue  here  involved  is  simple,  and  one  in  the 
solution  of  which  the  mind  at  once  turns  to  and  dwells  upon  the 
principles  of  justice  and  fair  dealing  which  lie  at  the  founda- 
tion of  our  system  of  jurisprudence  and  which  have  served  as 
landmarks  in  its  growth  and  development. 

Mrs.  Reynolds  employed  the  agent  to  find  a  purchaser  for  her 
property.  The  agent  found  the  purchaser,  and  it  was  through 
no  fault  of  the  purchaser  or  agent  that  the  sale  was  not  consum- 
mated. Mrs.  Reynolds  failed  to  give  title  and  to  make  a  deed. 
She  now  says  she  is  not  liable  for  the  commission  because  the 
contract  which  the  agent  procured  was  unenforceable.  Unless 
the  purchaser  refused  to  take  the  property  or  she  was  otherwise 
prejudiced  by  the  alleged  defect  in  the  contract,  how  can  Mrs. 
Reynolds  take  advantage  of  its  infirmity  f  What  had  that  to  do 
with  the  failure  to  consummate  the  sale?  The  record  shows  it 
had  nothing  to  do.  with  it,  but  on  the  contrary  that  it  was 
through  the  refusal  of  the  owner  to  comply  with  her  contract 
that  the  sale  failed.  A  person  can  not  be  permitted  to  take  ad- 
vantage of  his  own  wrong,  and  the  authorities  relied  upon  by 
defendant  in  error  do  not  uphold  her  contention. 

The  main  case  cited  and  one  that  seems  to  be  a  leading  case 
is  that  of  Wilso7i  v.  Mason,  158  111.,  304.  This  was  a  suit  by  a 
real  estate  broker  for  his  commission  for  finding  a  purchaser 
or  effecting  a  sale.  It  differs  materially  from  the  case  at  bar. 
The  purchaser,  alleged  to  have  been  procured,  refused  to  take 
the  property.  The  validity  of  the  contract,  as  a  matter  of 
course,  became  an  important  subject  of  inquiry.  The  purchaser 
procured  refused  to  take  the  property  and  the  only  way  he 
could  be  compelled  to  do  so  was  by  a  suit  for  specific  perform- 
ance of  the  contract;  hence;  the  validity  of  the  contract  became 
an  element,  and  a  controlling  one,  in  determining  the  right  of  the 
agent  to  a  commission.  If  the  contract  was  unenforceable  the 
figent  had  rendered  no  service  of  any  value  to  his  employer  and 
should  not  recover.  Such  were  the  facts,  and  so  the  court  de- 
cided in  that  case.     But  Justice  Magruder,  who  delivered  the 
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opinion,  began  the  discussion  on  page  309  with  some  general  ob- 
servations with  which  the  claim  of  the  broker  in  the  instant  case 
are  in  accord.     He  says: 

**The  duty  of  a  broker  who  is  employed  to  sell  real  estate,  is 
to  find  and  produce  to  the  vendor  a  purchaser,  who  is  ready, 
willing  and  able  to  complete  the  purchase  as  proposed.  This 
he  must  do  before  he  is  entitled  to  any  commissions.  If  the 
vendor  rejects  the  purchaser  so  produced,  the  broker  is  bound 
to  show  that  such  purchaser  was  willing,  ready  and  able  to  per- 
form the  contract  according  to  the  proposed  terms.  If  the 
principal  accepts  the  purchaser  thus  presented,  either  upon  the 
terms  previously  proposed  or  upon  modified  terms  then  agreed 
upon,  and  a  valid  contract  is  entered  into  between  them,  the 
commission  is  earned.  In  such  case,  the  broker  has  earned  his 
commission  although  the  sale  is  never  actually  completed,  if 
the  failure  of  the  purchaser  to  complete  the  sale  results  from 
the  inability  of  the  vendor  to  make  a  good  title,  and  without 
fault  on  the  part  of  the  broker.'* 

In  Ohio  the  cases  are  few  touching  even  remotely  upon  the 
question  here  presented.  It  is  interesting  to  note  that  prac- 
tically the  precise  question  was  decided  by  the  Superior  Court 
of  Cincinnati  in  Heiniz  v.  Boehmer,  4  N.  P.,  226. 

While  it  may  be  said  that  this  case  is  not  authority  and  not 
to  be  necessarily  followed  here,  it  has  not  been  reversed  and 
has  remained  the  law  of  this  state.     The  syllabus  is  as  follows: 

**In  a  suit  for  recovery  of  a  commission  for  the  sale  of  real 
(State,  the  failure  of  the  owner  to  incorporate  into  the  contract 
with  the  intending  purchaser,  found  by  the  agent,  provisions 
^vhich  make  it  binding,  does  not  militate  against  the  agent's 
right  to  recover.'* 

And  in  the  opinion,  in  commenting  on  an  instruction  given 
the  court  say : 

*  *  In  any  view  of  the  case,  this  instruction  was  misleading  in- 
asmuch as  it  was  intended  to  make  the  right  of  plaintiffs  to  re- 
cover depended  absolutely  upon  the  right  of  defendant  to  en- 
force specific  performance  against  Muhlhauser.  But  the  in- 
struction is  clearly  erroneous  when  we  consider  that  plaintiffs 
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were  not  employed  to  effect  a  binding  contract  for  the  purchase 
of  the  property,  and  that  the  plaintiffs  did  not  in  fact  act  as 
the  agents  to  defendant's  intestate  in  executing  the  contract, 
but  that  the  contract  was  signed  by  Maria  Agnes  Boehmer  her- 
self. Her  failure  to  effect  a  binding  contract,  can  not  militate 
against  the  rights  of  plaintiffs,  since  their  duty  was  performed 
and  their  commission  earned  when  they  found  a  purchaser  ready 
and  willing  to  buy,  and  brought  the  parties  together.  The  duty 
of  effecting  a  binding  contract  then  devolved  on,  and,  in  fact, 
was  assumed  by  Maria  Agnes  Boehmer  herself.  It  was  for  her 
and  not  the  plaintiffs,  to  incorporate  in  the  contract  such  pro- 
visions as  would  make  it  binding  notwithstanding  the  existence 
of  the  moi-tgage. 

**The  court  in  its  general  charge  to  the  jury  proceeded  upon 
the  assumption  that  the  plaintiffs  were  bound,  and,  in  fact,  as- 
sumed to  execute  the  contract  of  sale,  and  that  they  could  not 
recover  unless  a  binding  contract  was  made.    This  was  error." 

There  are  many  cases  in  other  states  bearing  upon  and  up- 
holding the  right  of  the  broker  to  recover  in  this  case.  First, 
we  cite  Buckingham  v.  HarriSj  10  Colo.,  455,  quoting  from  the 
syllabus  the  following: 

**A  real  estate  broker  is  entitled  to  his  commission  when  he 
has  procured  a  party  ready  to  purchase  on  the  owner's  terms, 
1  hough  he  has  not  made  a  binding  contract  for  the  sale  of  the 
real  estate  with  such  person." 

In  Mooney  \.  Elder,  56  N.  Y.,  235,  the  lengthy  syllabus  is  in- 
structive and  pertinent  here,  but  we  refrain  from  quoting  from 
it.  We,  however,  take  from  pages  241  and  242  of  the  opinion 
this  apt  language: 

**The  plaintiff  was  entitled  to  his  commission  upon  the  pro- 
duction of  a  purchaser  ready  and  willing  to  purchase  the  prop- 
erty, although  through  the  default  of  the  defendant  a  sale  was 
never  effected.  There  was  nothing  showing  but  that  the  con- 
tract might  have  at  once  been  consummated,  had  the  plaintiff 
been  ready  to  give  a  deed  and  put  the  purchaser  in  possession. 
The  defendant  having  declared  to  the  plaintiff  that  he  had  sold 
the  property,  and  when  called  on  to  pay  the  commission  based  his 
refusal  to  pay,  not  upon  the  ground  that  a  valid  contract  for  the 
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sale  had  not  and  could  not  be  made,  but  upon  the  ground  that 
he  had  withdrawn  the  property  from  market  before  the  sale 
was  made,  can  not  now  shield  himself  from  liability  on  the 
former  ground.  Besides,  the  evidence  shows,  prima  fade,  that 
the  purchaser  was  ready  and  willing  to  purchase  when  the  ver- 
bal contract  was  made,  and  there  is  nothing  appearing  sabae- 
quently  in  conflict  therewith.  The  court  would  have  been  war- 
ranted  in  holding  that  the  commissions  then  became  due,  al- 
though the  conveyance  was  not  made  until  some  time  after- 
ward." 

We  will  refer  to  but  one  other  case,  viz.,  Holden  v.  Siarks, 
159  Mass.,  503,  wherein  the  syllabus  is  in  part  as  follows: 

**If  A,  acting  as  the  authorized  agent  of  B,  makes  a  contraci 
of  sale  of  B's  land  to  C,  who  pays  to  A  a  part  of  the  purchase 
money,  and  who  for  a  long  time  afterwards  is  able,  ready  and 
willing  to  take  the  property  and  pay  for  it  the  price  agreed,  and 
is  prevented  from  doing  so  by  B  's  refusal  to  carry  out  the  con- 
tract, A  is  entitled  to  compensation  from  B  for  making  the  sale, 
although  C  could  not  have  been  compelled  to  carry  out  his  con- 
tract, if  he  had  chosen  to  set  up  the  statute  of  frauds." 

This  case  was  tried  to  a  jury  in  the  common  pleas  court,  and 
counsel  for  both  sides  asked  for  an  instructed  verdict.  The 
court  thereupon  withdrew  the  case  from  the  consideration  of  the 
jury  and  treated  the  issue  as  one  at  law.  Thereupon  judgment 
was  rendered  in  favor  of  defendants.  This  was  error  of  law, 
as  we  have  tried  to  show. 

The  judgment  is  reversed,  and  there  being  nothing  left  in  the 
present  state  of  the  case  but  the  question  of  law  discussed  above, 
this  court  will  render  the  judgment  that  should  have  been  ren- 
dered by  the  court  below. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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STREAM  POLLUTED  BY  PUMPINGS  PROM  A  COAL  MINE. 

Court  of  Appeals  for  Perry  County. 

The  Standard  Hocking  Coal  Company  v.  Mary  A.  Koontz. 

Decided,  November  19, 1915. 

Measure  of  Damages— In  A<?tion  for  Pollution  of  Stream  Running 
Through  a  Farm— Actual  Damxiges  Only  Can  6e  Recovered, 

Where  water  pumped  from  a  coal  mine  and  discharged  into  a  running 
stream  is  so  impregnated  with  sulphuric  acid  as  to  pollute  the 
stream  and  a  neighboring  well  to  such  an  extent  that  live  stock 
will  no  longer  drink  therefrom  and  the  water  from  the  well  is  ren- 
dered unfit  for  domestic  purposes,  the  damage  sustained  by  the 
riparian  owner  Is  measured  by  the  permanent  injury  to  his  land 
as  shown  by  its  diminished  rental  value  or  the  cost  of  installing 
another  sufficient  water  supply. 

T.  M.  Potter  and  Oeorge  A.  Fairbanks,  for  plaintiff  in  error. 
C.  A,  Donahue  and  T.  B.  WUliams,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  prosecuted  from  the  common 
pleas  court  of  this  county,  asking  that  the  court  below  be  re- 
versed in  a  judgment  rendered  in  favor  of  the  defendant  in  er- 
ror, the  plaintiff  below,  against  the  plaintiff  in  error,  who  was 
the  defendant  below.  The  suit  was  for  alleged  damages  to  the 
farm  of  the  plaintiff  below. 

The  petition  in  substance  avers  that  the  plaintiff  is  the  owner 
of  a  farm  of  one  hundred  and  fifty-eight  acres,  located  in  Perry 
county,  Ohio;  that  running  through  said  premises  is  a  natural 
stream  of  water  and  that  prior  to  the  grievances  complained  of, 
as  hereinafter  set  forth,  this  stream  had  been  used  by  her  for 
the  purpose  of  watering  stock  and  that  it  was  the  only  available 
stream  for  that  purpose;  that  on  said  premises  were  dwelling- 
houses  and  a  barn ;  that  there  was  a  valuable  well  of  water  which 
was  used  for  domestic  purposes ;  that  the  defendant  owned  and 
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operated  a  coal  mine  north  of  said  plaintiff's  premises  and  nearby 
said  stream  of  water ;  that  defendant  made  an  opening  into  said 
mine  through  which  water  was  pumped  therefrom  and  found 
its  way  into  said  stream  above  referred  to,  and  that  said  water 
so  pumped  into  said  stream  was  highly  inpregnated  with  sul- 
phuric acid,  and  that  it  polluted  the  water  in  said  stream  flowing 
through  the  land  of  plaintiff  and  it  found  its  way  into  said  well 
on  the  premises  of  plaintiff  and  r^idered  the  water  therein  use- 
less for  domestic  or  any  other  purposes,  and  by  reason  thereof 
said  farm  had  become  less  valuable  and  her  rents  and  income 
therefrom  had  decreased ;  that  she  expended  large  sums  of  money 
in  an  effort  to  secure  suitable  water  and  by  reason  of  the  same 
has  been  damaged  in  the  sum  of  $2,000,  and  for  which  sum  she 
prays  judgment. 

The  defendant  filed  an  answer  to  the  petition  which  was  in  the 
nature  of  a  general  denial.  Upon  the  issue  joined  the  cause  was 
submitted  to  a  jury  and  a  verdict  rendered  for  the  sum  of  $280 
in  favor  of  the  plaintiff.  A  motion  for  a  new  trial  was  filed, 
heard  and  overruled,  and  a  judgment  rendered  on  the  verdict. 
The  plaintiff  in  error  seeks  a  reversal  of  this  judgment  and  in 
its  petition  in  error  sets  forth  a  number  of  grounds  of  alleged 
error,  but  its  counsel  in  oral  argument  urge  but  two  of  them, 
namely :  first,  that  the  court  erred  in  not  giving  to  the  jury  re- 
quests Nos.  2  and  3,  which  were  in  writing,  and  were  requested 
to  be  given  by  defendant  below  before  argument;  second,  that 
the  court  erred  in  its  general  charge  to  the  jury. 

Taking  up  the  first  ground  of  alleged  error,  to-wit,  that  the 
court  erred  in  its  refusal  to  give. requests  Nos.  2  and  3  before  ar- 
gument, will  say  that  we  have  examined  these  requests  and  while 
we  are  of  the  opinion  that  as  abstract  propositions  of  law  they 
are  sound  and  should  be  given  in  such  a  case,  where  the  facts  in- 
volved in  the  case  warrant  the  application  of  such  principles  of 
law  as  are  contained  in  said  requests  Nos.  2  and  3,  but  on  an 
examination  of  the  record  and  the  evidence  disclosed  therein, 
we  are  of  the  opinion  that  the  facts  in  the  case  at  bar  do  not 
warrant  the  application  of  the  principles  of  law  as  set  forth  in 
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said  special  requests  Nos.  2  and  3,  and  that  the  court  below  did 
not  err  in  refusing  to  give  the  special  requests  hereinbefore  re- 
ferred to. 

Coming  now  to  the  second  ground  of  alleged  error,  that  the 
court  erred  in  its  general  charge  to  the  jury,  will  say  that  counsel 
for  plaintiff  in  error  complains  and  contends  the  court's  charge 
to  the  jury  with  reference  to  the  measure  of  damages  was  not 
the  law  applicable  to  the  case  at  bar.  That  part  of  the  charge 
to  which  special  objection  is  made  is  as  follows: 

**Now,  the  claim  here  is  that  the  stream  was  polluted;  that 
the  stream  in  a  state  of  nature  was  uncontaminated,  but  by  the 
discharge  of  sulphur  water  from  this  particular  mine  of  defend- 
ant the  stream  was  contaminated,  and  as  it  passed  the  place 
where  it  passed  over  her  land  it  was  rendered  useless  for  the 
purpose  of  watering  the  herds  and  cattle  she  may  have  had  and 
the  well  was  totally  destroyed  for  domestic  purposes. 

*'That  allegation  the  defendant  denies  and  the  burden  of 
proof  then  is  on  the  plaintiff.  If  you  find  that  the  well  was 
polluted,  that  the  well  was  in  fact  destroyed,  and  if  you  go  fur- 
ther and  find  that  it  was  done  and  contributed  to  either  in  whole 
or  in  part  on  the  part  of  the  defendant,  you  will  go  further  and 
inquire  what,  if  any,  damage  has  been  sustained  upon  the  part 
of  the  plaintiff. 

'*Now,  the  plaintiff  can  only  recover,  if  she  recover  at  all,  her 
actual  damages,  and  she  can  only  recover  upon  the  claims  spe- 
cifically set  forth  and  complained  of  in  this  petition.  Now,  she 
claims  that  the  rental  values  of  her  premises  were  diminished 
and  that  the  value  of  her  farm  for  rental  purposes  was  largely 
reduced.  You  have  the  evidence  upon  that  proposition.  This 
action  was  commenced  on  April  4th,  1914,  and  she  sues  for 
diminished  rental  value  for  the  three  years  before  the  commence- 
ment of  this  action.  In  addition  to  that,  gentlemen,  the  plaintiff 
is  entitled  to  recover  for  any  inconvenience  and  for  any  actual 
and  necessary  expenses  incurred  by  her  by  reason  of  the  pollu- 
tion of  this  stream  and  the  pollution  of  this  well,  as  set  out  in  the 
petition,  by  the  defendant,  if  you  in  fact  find  that  the  defendant 
did  so  pollute  the  stream  and  weU. 

"Now,  when  I  say  she  is  entitled  to  actual  and  necessary  ex- 
penses incurred  by  reason  of  the  pollution  of  this  stream  and  by 
reason  of  the  well,  that  does  not  mean  that  she  could  extend  be- 
yond what  was  necessary  to  install  water  on  the  land.'* 


8T2  COURT  OP  APPEALS. 


Coai  Co.  V.  Koonts.  [VoL  24  (N.Sb) 


We  think  it  will  be  conceded  as  a  fundamental  and  a  well 
established  principle  of  law  that  an  owner  of  land  has  the  right 
to  enjoy  the  soil  itself  and  the  incidents  thereto  in  its  natural 
state  unaffected  by  the  tortious  acts  of  a  neighboring  land  owner, 
and  where  the  land  is  located  in  such  a  way  that  a  natural  stream 
of  water  passes  through  it,  the  owner  of  the  land,  as  a  riparian 
owner,  is  entitled,  as  an  incident  to  his  estate,  to  the  natural 
flow  of  the  water  of  the  stream  in  its  accustomed  channel,  undi- 
minished in  quantity  and  unimpaired  in  quality. 

We  further  think  that  it  is  a  sound  principle  of  law  that  in  an 
action  for  damages  to  real  property  testimony  is  admissible  to 
show  the  exact  character  of  the  injury  suffered,  whether  of  a 
permanent  or  irreparable  nature,  or  of  the  sort  susceptible  of 
repair,  so  that  the  property  may  be  restored  to  its  original  con- 
dition. If  the  testimony  shows  the  former  to  be  the  nature  of 
the  injury,  the  measure  of  damages  is  the  difference  in  value  of 
the  property  before  and  after  the  injury.  If  an  injury  suscepti- 
ble of  repair  has  been  done,  the  measure  of  damages  is  the  rea- 
sonable cost  of  restoration  plus  the  reasonable  compensation 
for  any  loss  of  the  use  of  the  property  between  the  times  of  in- 
jury and  restoration,  unless  such  cost  of  restoration  exceeds  the 
difference  in  values  of  the  property  before  and  after  the  injury, 
in  which  case  the  difference  in  values  becomes  the  law. 

The  court  is  of  the  opinion  that  the  principles  of  law  herein- 
before referred  to  are  well  established  in  this  state  and  we  think 
we  need  refer  to  but  one  case,  which  is  found  in  the  79th  Ohio 
State,  page  263,  being  the  case  of  Straight  v.  Hope.  The  second 
syllabus  reads  as  follows: 

'*An  upper  owner  of  lands  upon  such  stream  who  operates 
them  for  underlying  petroleum  by  pumping  it  and  the  salt  water 
with  which  it  is  commingled  into  tanks,  and  after  the  petroleum 
rises  withdrawing  the  salt  water  from  beneath  and  discharging 
it  by  gravity  into  the  stream,  is  liable  in  compensatory  damages 
for  such  substantial  injuries  as  may  be  sustained  by  a  lower 
proprietor  in  consequence  of  the  water  in  the  stream  being 
thereby  rendered  unfit  for  the  use  of  the  live  stock  and  destruc- 
tion of  the  grass  with  which  it  comes  in  contact,  although  such 
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is  conducted  with  care  and  is  the  only  known  practicable  mode  of 
developing  the  mineral  resources  of  his  lands." 

It  is  urged  by  the  plaintiff  in  error  that  under  no  rule  of  dam- 
ages was  the  plaintiff  below  entitled  to  recover  for  anything, 
save  and  except  the  diminution  in  the  market  value  of  the  prop- 
erty. We  do  not  agree  with  counsel  for  plaintiff  in  error  in 
this  claim.  We  think  that  the  measure  of  damages  in  the  present 
case  includes  the  permanent  injury  to  the  land,  the  diminution 
in  rental  value  and  the  cost  of  installing  another  supply  of  water. 
In  other  words,  the  recovery  is  limited  to  the  actual  damages 
incurred  in  the  premises  as  shown  by  the  evidence. 

We  have  examined,  with  some  care,  the  charge  of  the  court, 
and  we  have  no  hesitancy  in  saying  that  we  find  it  to  be  a  clear 
and  concise  statement  of  law  governing  the  facts  pertaining  to 
the  issues  in  the  case,  and  that  it  fully  and  completely  covers  all 
of  the  questions  involved  therein. 

Viewing  the  case  as  we  do,  and  finding  the  recovery  to  be  the 
result  of  proof  offered,  tending  to  show  the  actual  damages  sus- 
tained by  the  plaintiff  below,  and  finding  no  error  in  the  record 
prejudicial  to  the  rights  of  the  plaintiff  in  error,  there  is  but 
one  thing  for  the  court  to  do ;  and  that  is  to  affirm  the  judgment 
below,  which  we  now  do. 

Shields,  J.,  and  Powell,  J.,  concur. 
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AS  TO  PAYMENT  OF  ACCRUED  TAXES  ON  PRC^ERTY 
APPROPRIATED  BY  A  MUNICIPALITY. 

Court  of  Appeals  for  Hamilton  County. 

City  of  Cincinnati  and  William  A.  Hopkins,  Treasubqk,  v. 
Frances  D.  Jones  and  Frank  J.  Jones,  Her  Husband.* 

Decided,  March  29,  1916. 

Appropriation — Proceedings  by  a  Municipality  for  the  Acquiring  of 
Land— Title  Passes,  When — Taxes  Which  Have  Become  a  Lien  May 
he  Deducted  from  the  Compensation  Awarded. 


1.  In  an  appropriation  of  property  by  a  municipality  title  does  not  ] 

until  full  compensation  has  been  paid  or  secured  to  be  paid. 

2.  A  lien  for  taxes  is  not  divested  by  condemnation  proceedings,  and 

taxes  which  have  become  a  lien  on  the  property  appropriated  on 
the  date  the  title  passes  may  be  deducted  from  the  compensation 
awarded. 

3.  A  county  treasurer  is  a  mere  ministerial  officer  charged  with  the 

duty  of  receiving  taxes,  and  is  in  no  way  a  necessary  party  to  an 
appropriation  proceeding. 

Walter  M.  Schoenle,  City  Solicitor,  and  John  V.  Campbell, 
Prosecuting  Attorney,  for  plaintiff  in  error. 
DeCamp  dt  Sutphin,  contra. 

Gorman,  J. 

This  is  a  proceeding  to  reverse  a  judgment  of  the  Court  of 
Insolvency  of  Hamilton  County. 

On  December  11, 1911,  the  council  of  the  city  of  Cincinnati  duly 
passed  a  resolution  declaring  its  intention  to  appropriate  certain 
real  estate  of  the  defendants  in  error  on  Burnet  avenue  in  said 
city,  to  public  use  for  hospital  purposes,  and  thereafter  the  said 
council  passed  the  necessary  ordinance  directing  the  appropria- 
tion of  said  property  to  proceed.  Thereafter,  an  application  was 
filed  in  the  Insolvency  Court  of  Hamilton  County,  on  January 

*Motion  for  an  order  directing  the  Court  of  Appeals  for  Hamilton 
County  to  certify  its  record  In  this  case,  overruled  by  the  Supreme 
Court,  July  2, 1916. 
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27>  1912,  to  assess  the  compeiisation  for  said  property,  and  such 
proceedings  were  thereafter  had  that  on  June  10,  1912,  the  jury 
returned  a  verdict  assessing  the  value  of  the  property  of  defend- 
ant appropriated  at  $28,200.  On  this  verdict  a  judgment  was  duly 
entered  September  28,  1912,  finding  the  proceedings  regular  and 
according  to  law  and  that  the  defendants,  Frances  D.  Jones  and 
Frank  J.  Jones,  were  the  owners  of  said  real  estate  and  the  several 
interests  therein,  subject  to  such  claims  of  the  auditor  and  treas- 
urer of  Hamilton  county,  for  taxes  *  *  *  as  may  be  finally 
adjudged  payable  out  of  the  compensation  adjudged  therefor; 
the  verdict  was  confirmed,  and  the  city  of  Cincinnati  was  ordered 
to  pay  the  derk  of  the  court,  or  to  said  defendants  or  their  at- 
torney the  amount  of  the  compensation  assessed  for  the  use  of 
said  Frances  D.  Jones  and  Frank  J.  Jones,  and  to  the  treasurer 
of  Hamilton  county  and  the  auditor  of  Cincinnati  the  taxes 
which  were  unpaid  and  a  lien  on  the  property ;  and  that  upon 
payment  as  aforesaid  the  city  of  Cincinnati  shall  be  entitled  to  all 
the  interest  and  estate  in  and  to  the  possession  of  said  lots  and 
lands,  and  that  an  order  issue  to  the  sherifF  to  put  the  city  of 
Cincinnati  in  possession  of  said  property  and  said  interests.  The 
city  was  adjudged  to  pay  the  costs.  Thereupon,  on  the  same'  day, 
September  28, 1912,  the  city  paid  to  Frances  D.  Jones  and  Frank 
J.  Jones  $27,700  of  the  compensation  money,  and  $500  it  paid 
to  the  clerk  of  the  court  to  await  the  order  of  the  court  as  to  the 
payment  of  the  taxes  on  the  property  for  the  year  1912.  On 
final  hearing  on  the  question  of  the  payment  of  the  taxes  for  the 
year  1912,  the  court  of  insolvency  held  that  no  part  thereof 
should  be  paid  out  of  the  compensation  money  awarded  for  the 
property,  and  that  on  distribution  the  treasurer  of  Hamilton 
county  was  not  entitled  to  receive  any  sum  on  account  of  the 
taxes  on  said  property  for  the  year  1912  and  which  amounted 
to  $357.50,  but  that  the  entire  compensation  awarded  by  the  jury 
and  the  court  should  be  paid  to  the  defendants  in  error. 

To  this  judgment  on  distribution  the  city  of  Cincinnati  and 
the  treasurer  of  Hamilton  county  excepted,  and  have  brought  the 
ease  into  this  court  claiming  that  said  judgment  or  order  of 
distribution  was  erroneous,  and  that  the  court  should  have  or- 
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dered  said  taxes  for  the  year  1912  paid  out  of  the  sum  awarded 
for  the  property. 

The  right  of  the  municipality  to  take  or  appropriate  private 
property  for  public  purposes  is  derived  from  the  provisions  of 
the  Ohio  Constitution,  Section  19,  Article  I,  Bill  of  Bights,  which 
among  other  things  provides  that  for  private  property  taken  for 
public  use,  when  not  taken  in  time  of  war  or  other  public  exi- 
gency imperatively  requiring  its  immediate  seizure,  or  for  the 
purpose  of  making  or  repairing  roads,  etc.,  a  compensation  shall 
first  be  made  in  money  or  secured  by  a  deposit  in  money. 

The  case  under  consideration,  therefore,  required  compensa- 
tion to  be  either  paid  or  secured  in  money  before  the  propertj 
could  be  taken  or  appropriated. 

The  legislation  authorizing  council  to  proceed  to  appropriate 
the  property  is  found  in  Sections  3677  to  3697  inclusive,  of 
the  General  Code.  The  property  was  not  appropriated  by  the 
adoption  of  the  resolution  declaring  the  intention  to  appropriate, 
nor  by  the  adoption  of  the  ordinance  directing  the  appropria- 
tion to  proceed.  A  reference  to  Sections  3679  and  3680,  Gen- 
eral  Code,  discloses  that  council  is  thereunder  authorized  to  de- 
clare the  intent  to  appropriate  and  not  to  appropriate ;  and  the 
ordinance  to  be  passed  is  one  directing  the  appropriation  to 
proceed. 

We  are  of  the  opinion  that  no  appropriation  can  be  made  or 
fully  completed,  such  as  the  one  made  in  the  case  at  bar,  until 
there  has  been  full  compensation  paid  or  secured  to  be  paid  for 
the  property.  In  this  case  the  appropriation  was  not  com- 
pleted until  September  28,  1912,  when  the  money  was  paid  over 
by  the  city.  Up  to  that  date  the  title  to  the  property  vested  in 
the  defendants  in  error,  and  did  not  pass  to  the  city  or  vest  in 
it  until  September  12,  1912.  Section  3691,  General  Code; 
Wagner  v.  Railimy  Co.,  38  0.  S.,  32,  36 ;  Garvin  v.  Columbus, 
5  N.  P.,  236. 

This  conclusion  would  appear  to  be  unquestioned,  if  we  con- 
sider that  by  the  provisions  of  Section  3697,  General  Code,  the 
municipality  has  six  months  within  which  to  decide  whether  or 
not  it  will  take  the  property  at  the  valuation  fixed  by  the  jury. 
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If  it  fails  to  pay  the  assessed  value  or  to  take  possession  of  the 
property  within  six  months  from  the  date  of  the  assessment  of 
the  value,  its  right  to  make  the  appropriation  on  the  terms  of 
the  assessment  shall  cease,  and  the  judgment  and  order  of  the 
court  shall  cease  to  be  of  any  effect,  except  as  to  costs,  which 
must  be  paid  by  the  municipality  whether  it  takes  the  property  or 
not.  The  defendants  then,  being  the  owners  of  the  property  and 
having  the  title  thereto  up  to  September  28,  1912,  were  they 
liable  for  the  taxes  for  the  year  1912,  and  were  these  taxes  a 
lien  on  this  property  on  that  date  when  the  city  became  vested 
with  the  title  thereto? 

Under  Section  5671,  General  Code,  the  lien  of  the  state  for 
taxes  levied  for  all  purposes,  in  each  year,  shall  attach  to  all 
real  property  subject  to  taxation  on  the  day  preceding  the  sec- 
ond Monday  of  April,  annually. 

If  this  property  on  the  day  preceding  the  second  Monday  of 
April,  1912,  was  the  private  property  of  the  defendants  in  er- 
ror, as  we  have  found  that  it  was,  then  there  appears  nothing  in 
the  record  to  indicate  that  it  was  not  subject  to  taxation.  It 
was  not  exempted  from  the  payment  of  taxes.  But  did  the  lien 
attach  on  that  date  for  county,  city  and  school  taxes,  as  well  as 
for  taxes  purely  for  state  purposes?  We  think  the  question  must 
be  answered  in  the  affirmative,  under  the  decision  of  the  Su- 
preme Court  in  State,  ex  rel  Donahey,  Auditor,  v.  Boose,  Auditor, 
90  0.  S.,  345.    On  page  351  the  court  says: 

''It  is  further  insisted  on  behalf  of  respondent  that  by  rea- 
son of  Section  5671,  General  Code,  this  tax  can  not  be  legally 
levied  for  the  year  1913  because  that  section  provides  that  'The 
lien  of  the  state  for  taxes  levied  for  all  purposes  in  each  year 
shall  attach  to  all  real  property  subject  to  such  taxes,  on  the 
day  preceding  the  second  Monday  of  April,  annually.'  This 
same  objection  would  apply  with  equal  force  to  all  taxes  levied 
for  state  and  local  purposes  and  made  after  the  date  preceding 
the  second  Monday  of  April  each  year.  The  fact  is  tiiat  prac- 
tically all  levies,  especially  those  for  local  purposes,  are  made 
after  this  date.  Section  5627,  General  Code,  directs  the  county 
commissioners  at  their  March  or  June  session  to  determine  the 
amount  to  be  raised  by  taxes.  Section  5646,  General  Code,  di- 
rects the  township  trustees  to  determine  on  or  before  the  15th 
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day  of  May  annually  the  amount  of  taxes  necessary  for  all 
township  purposes,  and  Section  5649-3a^  General  Code,  directs 
that  on  or  before  the  first  Monday  in  June  of  each  year  the 
county  commissioners  of  each  county,  the  council  of  each  mu- 
mcipality,  the  trustees  of  each  township,  each  board  of  educa- 
tion and  all  other  boards  or  officers  authorized  to  levy  taxes  with- 
in a  county,  except  for  state  purposes,  shall  submit  or  cause  to 
be  submitted  to  the  county  auditor  an  annual  budget ;  and  under 
the  provisions  of  Section  5649-3b,  as  amended  February  16, 1914, 
the  budget  commissioners  are  not  required  to  complete  their 
work  until  the  third  Monday  of  August.  While  Section  5671, 
General  Code,  fixes  the  date  in  each  year  that  the  lien  of  the 
state  for  taxes  shall  attach,  yet  it  by  no  means  follows  that  this 
requires  that  the  tax  levy  shall  be  made  on  or  before  that  date. 
In  fact,  all  the  legislation  upon  that  subject  is  in  direct  conflict 
with  such  a  construction.  On  the  contrary  it  is  clear  that  the 
amount  of  such  taxes  is  to  be  subsequently  determined  and  such 
assessment  then  relates  back  to  the  date  at  which  the  taxes  be- 
came a  lien.  This  question  is  fully  discussed  and  the  correct 
conclusion  reached  in  the  case  of  Loomis,  Trustee,  v.  Von  PtM 
6*ai,2N.P.{N.S.),423.'' 

The  decision  referred  to  by  the  Supreme  Court  and  approved 
by  it  was  rendered  by  Judge  Hollister  when  on  the  common 
pleas  bench  of  this  county,  and  an  examination  of  the  decision 
will  disclose  that  it  does  fully  discuss  the  question  under  con- 
sideration and  the  conclusion  reached  is  in  accord  with  the  opin- 
ion of  the  Supreme  Court  in  the  above  entitled  case. 

But  it  is  claimed  by  counsel  for  the  defendants  in  error  that 
the  rule  applicable  to  judicial  sales  is  the  proper  rule  to  apply 
in  condemnation  proceedings  in  making  an  order  as  to  the  pay- 
ment of  taxes,  and  the  cases  of  Haglen  v.  Cohen,  30  O.  S-,  436; 
Markley  v.  Whiimore.  61  O.  S.,  587,  are  cited  in  support  of  their 
contention.  These  decisions  were  rendered  under  a  eonstmction 
of  Section  5692,  General  Code,  which  provides  that  when  land, 
held  by  tenants  in  common,  is  sold  upon  proeeedings  in  partition, 
or  real  estate  is  sold  at  judicial  sale,  or  by  admimBtrators,  exeea- 
tors^  guardians  or  trustees,  the  court  shall  order  the  taxes  and 
penalties  and  the  interest  thereon  against  aadi  lands,  to  be 
discharged  out  of  the  proceeds  of  such  sak. 
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Now  it  will  be  observed  that  condemnation  proceedings  do  not 
come  under  the  provisions  of  this  section,  and  we  do  not  feel 
that  we  would  be  warranted  in  extending  the  provisions  of  this 
section  to  condemnation  proceedings.  Such  proceedings  are 
purely  statutory,  and  it  can  not  be  said  that  appropriation  pro- 
ceedings involve  the  judicial  sale  of  lands.  There  is  no  sale  by  or- 
der of  court  in  condemnation  proceedings  and  it  would  amount  to 
judicial  legislation  to  hold  that  by  analogy  the  provisions  for  the 
payment  of  taxes  in  cases  of  judicial  sales  should  be  applied  to 
proceedings  to  appropriate  lands  for  public  uses.  Therefore,  we 
are  of  the  opinion  that  the  rules  laid  own  in  these  cases  cited 
by  counsel  for  defendants  in  error  do  not  apply. 

As  to  the  point  that  the  county  treasurer  was  not  made  a 
party  to  the  proceedings  until  after  the  money  was  paid  over, 
we  are  of  the  opinion  that  it  was  not  necessary  that  the  county 
treasurer  should  have  been  made  a  party  at  any  stage  of  the 
proceedings.  He  was  simply  the  ministerial  agent  of  the  state 
to  receive  the  taxes,  and  it  was  the  duty  of  the  court  to  see  that 
the  state  taxes  were  paid  out  of  the  proceeds  on  distribution,  and 
the  lien  for  taxes  is  not  divested  by  condemnation  proceedings. 
Lewis  on  Eminent  Domain,  3d  Ed.,  Section  524;  State  v.  Mo. 
Pac  By.  Co.,  75  Neb.,  4;  State,  ex  rel  Trust  Co.,  v.  Godfrey, 
And.,  20  C.  C,  649. 

The  city  of  Cincinnati  was  entitled  to  have  the  property  ap- 
propriated clear  and  free  of  all  encumbrances  including  the  lien 
for  taxes  which  had  attached  when  it  took  possession  of  the 
property.  It  was  entitled  to  have  what  it  bargained  for  under 
its  proceedings  to  appropriate — an  absolute  fee  simple  title, 
dear  and  free  of  liens  and  encumbrances.  In  re  Sleeper,  62  N.  J. 
L.,  67. 

If  it  were  required  to  pay  the  taxes  in  addition  to  the  con- 
demnation  money,  then  it  would  be  paying  for  the  property 
more  than  the  amount  awarded  to  the  owners  by  the  verdict  of 
the  jury.  The  property  could  not  be  placed  on  the  exempted 
list  when  the  city  acquired  it  on  September  28,  1912,  until  it 
had  first  satisfied  the  then  existing  lien  for  the  taxes  for  the 
year  1912. 
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We  are  therefore  of  the  opinion  that  the  court  of  insolvency 
erred  in  not  ordering  the  taxes  for  the  year  1912  to  be  paid  out 
of  the  funds  in  the  hands  of  the  clerk  held  to  determine  the 
question  of  the  payment  of  the  taxes ;  and  for  such  error  the  judg- 
ment is  reversed  and  the  judgment  which  that  court  should  have 
rendered  will  be  entered  in  this  court. 

Jones  (E.  H.),  P.  J.,  and  Jonbs  (Oliver  B.),  J.,  concur. 


OWNKRSHIP  OF  LAND  TAKEN  IN  NAME  OP  ATTORNEY  OT  THE 
CORPORATION  WHICH  ENTERED  INTO  POSSESSION. 

Court  of  Appeals  for  Licking  County. 

Harry  H.  Baird  v.  The  Jewett  Gar  Co. 

Decided,  October  Term,  1915. 

Title— Land  Purchased  hy  Attorney  But  Used  by  0orporation^-8toc^  Is- 
sued to  Attorney  Claimed  to  Have  Been  in  Payment  far  the  Land^ 

A  purchase  of  land  by  one  who  in  other  matters  was  acting  as  the  at- 
torney and  agent  of  a  corporaton  which  at  once  took  possession 
of  the  land,  will  be  regarded  as  having  been  made  for  the  corporsr 
tion  notwithstanding  title  was  taken  by  the  attorney  in  his  own 
name,  where  the  corporation  thereafter  issued  stock  to  the  at- 
torney in  an  amount  in  face  value  somewhat  exceeding  the  price 
of  the  land  and  remained  in  undisputed  possession  for  more  than 
ten  years  without  any  claim  having  been  made  by  the  said  attor- 
ney on  account  of  the  land  or  any  attempt  to  collect  rent  fc^  Its 
use;  and  an  action  to  recover  possession  of  the  land,  brought  by  <»e 
to  whom  it  was  conveyed  by  the  said  attorney  and  who  had  full 
knowledge  of  all  the  circumstances  surrounding  its  purchase  by 
the  attorney  will  be  dismissed  and  title  established  in  the  corpora* 
tion« 

Fitzgibbon,  Montgomery  tb  Black,  for  plaintiff. 
Kibler  &  KUher  and  Floy  &  Flory,  contra. 

Powell,  J. 

This  cause  is  in  this  court  by  appeal  from  the  judgment  of  the 
court  of  common  pleas. 


OOURT  OP  APPEALS.  881 


1915.1  Licking  County. 


The  plaintiff  filed  his  petition  in  that  court  alleging  that  he 
was  the  owner  of  certain  described  lands  in  fee  simple,  and  en- 
titled to  the  possession  thereof,  and  that  the  defendant,  which 
is  a  corporation  organized  under  the  laws  of  West  Virginia,  un- 
lawfully keeps  him  out  of  possession  thereof. 

Plaintiff  prays  judgment  for  the  recovery  of  possession  of  said 
lands,  and  all  other  proper  relief. 

To  this  petition  an  answer  and  cross-petition  was  filed  in  which 
the  defendant  admits  that  it  is  a  corporation  under  the  laws  of 
West  Virginia,  and  in  possession  of  the  real  estate  in  the  peti- 
tion described,  and  denies  each  and  every  other  allegation  therein 
contained. 

For  cross-petition  the  defendant  alleges  that  in  December, 
1901,  it  employed  one  Frederic  M.  Black,  as  its  attorney  and 
agent,  to  purchase  for  it  the  real  estate  described  in  the  petition, 
which  was  then  ownedT  by  one  Samuel  F.  Van  Voorhis,  and  fur- 
nished him  with  the  sum  of  $2,500  of  the  capital  stock  of  defend- 
ant, with  which  he  was  to  purchase  said  lands,  and  which  he 
received  for  that  purpose;  that  with  the  said  stock  or  the  pro- 
ceeds of  the  sale  of  same,  said  Black  purchased  the  said  real  es- 
tate of  said  Van  Voorhis  for  the  price  of  $2,300 ;  that,  without 
the  knowledge  or  consent  of  defendant,  he  caused  the  legal  title 
to  said  real  estate  to  be  taken  in  his  own  name ;  that  on  the  date 
of  the  conveyance  from  Van  Voorhis  to  Black,  viz.,  on  or  about 
the  23d  day  of  October,  1903,  it  obtained  possession  of  said  real 
estate,  and  ever  since  then  it  has  had  sole  and  exclusive  posses- 
sion of  the  same  under  said  transaction  and  contract  of  purchase, 
and  has  used  the  same  as  a  part  of  its  manufacturing  plant. 

It  is  alleged  that  $1,000  of  the  $2,500  of  capital  stock  of  de- 
fendant so  furnished  said  Black,  was  issued  by  it,  at  Black's 
request,  to  the  plaintiff  Baird  to  reimburse  him  for  money  fur- 
nished at  the  request  of  said  Black  towards  the  purchase  of  said 
real  estate,  and  it  avers  that  there  was  no  other  consideration 
for  the  sale  and  delivery  of  said  stock  to  the  plaintiff  Baird,  and 
the  residue  of  said  stock,  in  the  siim  of  $1,500,  was  issued  by 
defendant  to  said  Black  on  or  about  the  said  time  on  account  of 
said  transactions,  and  on  no  other  account.    It  is  further  alleged 
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that  Black  and  wife,  on  the  4th  day  of  December,  1911,  conveyed 
said  real  estate  to  plaintiff  for  the  pretended  consideration  of  $lj 
but  it  avers  that  plaintiff,  at  the  time,  had  full  notice  and  knowl- 
edge of  the  rights  of  this  defendant  in  the  premises,  that  it  was 
in  possession  under  claim  of  full  title  thereto  in  equity,  and  that 
Black  had  no  title,  and  that  plaintiff  acquired  no  title  under  said 
deed,  and  is  not  entitled  to  possession  of  said  real  estate  as 
averred  in  the  petition,  but  that  on  the  contrary  it  was  entitled 
to  have  the  deed  for  said  real  estate  from  Black  to  Baird  can- 
celed and  set  aside,  and  its  title  thereto  quieted  against  any 
right,  title  or  interest  that  plaintiff  might  have  therein,  and 
prays  accordingly. 

For  a  second  cross-petition  defendant  adopts  all  the  allega- 
tions and  averments  of  its  fiiist  cross-petition,  and  alleges  that 
there  was  no  consideration  for  the  execution  of  the  said  deed 
from  Black  to  plaintiff,  which  is  recorded  in  Volume  218  of  the 
deed  records  of  this  county,  at  page  309,  and  further  alleges 
that  it  has  performed  all  the  conditions  on  its  part  to  be  per- 
formed in  the  purchase  of  said  real  estate,  and  is  entitled  to  a 
conveyance  therefor. 

For  reply  to  the  two  cross-petitions,  plaintiff  admits  that  de- 
fendant is  in  possession  of  said  real  estate,  and  that  on  the  4th 
day  of  December,  1911,  Black  and  wife  executed  a  deed  to  plaint- 
iff for  said  real  estate  and  denies  each  and  every  other  allegation 
in  said  two  cross-petitions  contained,  and  prays  judgment  as  in 
the  petition. 

Trial  was  had  on  the  issues  thns  joined  and  an  appeal  taken 
to  this  court,  where  the  cause  was  heard  on  a  transcript  of  the 
evidence  offered  in  the  court  of  common  pleas,  supplemented  by 
some  additional  oral  testimony. 

It  will  be  observed  that  the  issue  and  the  only  issue  presented 
for  determination  is  the  ownership  of  the  lands  described. 
Black's  rights  are  not  before  the  court  in  any  way  save  as  his 
testimony  tends  to  throw  light  on  the  question  in  controversy. 
The  evidence  offered  is  very  conflicting  in  many  particulars,  but 
there  is  such  a  preponderance  in  the  main  evidentiary  facts  as 
to  convince  the  court  with  practical  unanimity  of  the  correctness 
of  the  conclusion  reached. 
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To  state  the  claims  of  the  parties  a  little  more  concisely  than 
liey  are  stated  in  the  pleadings,  we  have  the  plaintiff  with  the 
legal  title  to  the  lands  in  controversy,  by  waranty  deed  from 
Frederic  Black  and  wife  of  date  of  December  4, 1911,  and  claim- 
ing the  right  to  immediate  possession  of  the  same. 

The  defendant  is  in  possession  of  said  lands  and  had  been  so 
in  possession  some  eight  or  ten  years  when  the  petition  was  filed. 
It  claims  to  own  the  lands  in  controversy  by  an  equitable  title, 
arising  from  the  fact  that  it  furnished  the  purchase  price  of  the 
same  to  the  said  Frederic  M.  Black  as  its  agent,  to  purchase 
said  lands  in  its  name  and  for  its  benefit;  that  said  lands  were  so 
purchased  by  Black  for  its  benefit  from  Samuel  F.  Van  Voorhis, 
who  is  stipulated  to  be  the  common  source  of  title  to  both  parties, 
and  that  Black  took  the  legal  title  in  his  own  name,  without  its 
knowledge  or  consent.  The  purchase  price  claimed  to  have  been 
advanced  by  defendant  was  $2,500  of  its  capital  stock  at  its  par 
value,  $1,500  of  which  was  issued  to  Black  individually  and 
$1,000  to  plaintiff  at  Black's  direction,  to  credit  upon  money  ad- 
vanced by  him  at  Black's  request  on  the  purchase  price  of  said 
lands  from  Van  Voorhis.  Both  parties  claim  to  own  the  lands 
in  dispute,  and  are  contesting  to  determine  which  of  their  re- 
spective claims  is  the  stronger,  as  a  party  claiming  disputed 
lands  must  rely  on  the  strength  of  his  own  title  and  not  on  the 
weakness  of  his  adversary.  Black's  own  claims  are  probably 
the  most  important  in  the  whole  transaction,  but  they  are  not 
before  the  court,  only  as  they  become  competent  and  relevant  as 
testimony  throwing  light  on  the  subject  of  dispute  between  the 
parties  to  this  action. 

Black  admits  the  receipt  of  the  $1,500  of  stock  and  the  issue 
of  $1,000  more  to  Baird,  that  was  not  paid  for  in  any  other  way 
than  by  credit  to  him  on  money  advanced  on  the  purchase  price 
of  said  lands  from  Van  Voorhis,  but  he  claims  that  the  issue  of 
$1,500  to  him  was  on  his  own  account,  and  in  payment  of  an  ac- 
count  held  by  him  against  the  defendant,  and  that  he  had  sub- 
scribed for  the  said  stock  with  the  distinct  understanding  and 
agreement  that  it  was  to  be  paid  for  by  credit  upon  the  account 
due  him  from  the  car  company  for  services  rendered.  This  is 
denied  by  the  defendant. 
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The  whole  controversy  grows  out  of  the  double  agency,  or  dnal 
relationship  of  Mr.  Black  to  this  transaction. 

The  undisputed  evidence  shows  that  Black  was,  at  the  time 
possession  of  the  land  was  taken  by  defendant,  its  general  agent 
and  attorney.  His  account  for  services,  and  the  testimony  gener- 
ally shows  this  to  be  true.  Possession  of  said  lands  was  taken 
by  defendant  almost  immediately  after  the  execution  of  the  deeds 
by  Van  Voorhis,  and  has  been  retained  by  it  ever  since  that  date 
without  objection  by  Black  or  claim  by  him  for  rents. 

This  is  the  most  significant  and  determinative  fact  in  the 
whole  record,  and  is  the  principal  basic  fact  for  the  conclusion 
reached  by  the  court.  ''Possession  is  nine  points  of  the  law"  in 
cases  of  this  kind.  Without  pursuing  the  discussion  further,  it 
will  be  sufficient  to  say  that,  from  the  whole  evidence,  we  find 
that  Black  acted  as  the  agent  of  defendant  in  the  purchase  of 
the  lands  in  controversy ;  that  his  purchase  was  for  its  use  and 
benefit,  and  that  defendant  is  the  owner  in  equity  of  the  same, 
and  entitled  to  the  relief  prayed  for  in  its  cross-petitions.  We 
find  also  that  the  plaintiff  took  title  to  the  premises  with  fall 
knowledge  of  the  facts  in  relation  thereto,  and  in  addition  to  this 
he  was  bound,  as  a  matter  of  law,  to  know  the  rights  of  the  party 
in  possession  at  the  time  he  so  took  title  to  the  premises  in  dis- 
pute. 

The  petition  will  be  dismissed  and  a  decree  entered  for  defend- 
ant on  its  answer  and  cross-petitions  as  prayed  for.  Exceptions 
may  be  noted. 

Shields,  J.,  and  Houck,  J.,  concur. 
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CONTRACT  OF  SALE  REPUDIATED  BY  BILLING  AT  ADVANCE 

IN  PUCE. 

Circuit  Court  of  Cuyahoga  County. 

The  Standard  Tobacco  &  Cigar  Company  v. 
LeopoijD  Loeb  &  Company. 

Decided,  January  20,  1902. 

Contracts — Plaintiff  May  Not  Recover  Upon  a  Contract  Which  He  Has 
Repudiated. 

Where  a  vendor  ships  goods  to  a  vendee  and  bills  the  goods  so  shipped 
at  a  price  in  excess  of  that  specified  in  the  contract  of  sale,  and 
refuses  to  correct  the  invoice  or  recognize  the  existence  of  a  con- 
tract to  sell  at  the  price  actually  agreed  upon,  he  thereby  repudiates 
the  contract  made,  and  if  the  vendee  refuses  to  accept  the  goods 
there  can  be  no  recovery  even  at  the  agreed  price. 

Oilhert  &  Hills,  for  plaintiff  in  error. 
Brewer,  Cook  &  McOowan,  contra. 

Hale,  J.;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

The  plaintiff  in  error,  hereafter  designated  as  plaintiff,  is  an 
Ohio  corporation  having  its  principal  place  of  business  in  the 
city  of  Cleveland,  Ohio. 

The  defendant  in  error,  hereafter  designated  as  defendant, 
is  a  partnership  doing  business  in  the  city  of  Philadelphia,  Penn- 
sylvania. 

The  cause  of  action  upon  which  the  defendant  obtained  a 
verdict  and  judgment,  is  as  follows : 

**  Plaintiffs  for  their  cause  o£  action  say,  that  they  are  part- 
ners under  the  firm  name  and  style  of  Leopold  Loeb  &  Company, 
doing  business  in  the  city  of  Philadelphia  and  the  state  of 
Pennsylvania;  that  the  defendant  is  a  partnership  organized 
and  doing  business  under  the  laws  of  Ohio;  that  there  is  due 
plaintiff  from  defendant  on  an  account,  a  copy  whereof  is  hereto 
attached,  marked  Exhibit  A,  and  made  a  part  hereof,  the  sum 
of  $584.76,  with  interest  thereon  from  the  11th  day  of  May, 
1895;  that  said  account  is  for  goods  sold  and  delivered  as  set 
forth  in  said  Exhibit  A,  and  that  the  same  is  now  fully  due 
and  unpaid.'' 
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Reference  to  the  exhibit  discloses  the  fact  that  the  cause  of 
action  was  for  fifteen  cases  of  Little  Dutch  Tobacco  sold  by  the 
defendant  to  the  plaintiff  at  and  for  the  price  of  eleven  cents 
per  pound  to  be  delivered  f.o.b.  Philadelphia;  the  total  weight 
of  the  fifteen  cases  being  5,316  pounds;  payment  to  be  made  five 
months  from  date  of  sale. 

The  answer  was  a  general  denial  and,  upon  the  issues  thus 
made,  the  case  went  to  trial. 

The  contract  was  made  on  November  16,  1894,  and  the  goods 
shipped  by  the  Baltimore  &  Ohio  Railroad  Company  January 
10,  1895. 

It  appears  from  the  bill  of  exceptions  that  the  alleged  pur- 
chase of  this  tobacco  by  plaintiff  was  made  by  its  agent,  Henry 
E.  Boesger,  at  the  place  of  business  of  the  defendant  in  Phila- 
delphia. 

The  contract,  if  made,  was  for  fifteen  specified  cases  of 
tobacco  then  in  the  warehouse  of  the  defendant,  which  were 
designated  and  examined  by  the  plaintiff's  agent.  It  was  sub- 
sequently discovered  that  one  of  the  cases,  then  designated,  had 
been  previously  sold,  for  which  another  case  was  substituted  by 
the  defendant. 

The  plaintiff  claims  that  the  defendant  not  having  delivered 
to  the  common  carrier  the  identical  cases  sold,  had  not  com- 
plied with  their  contract,  and  for  that  reason  could  not  recover 
in  this  action. 

This  would  be  true  unless  the  plaintiff  had,  before  the  ship- 
ment, consented  or  waived  its  right  to  object  to  such  substitution. 
Whether  such  consent  or  waiver  had  been  given  was  a  question 
of  fact  to  be  determined  by  the  jury.  Upon  this  subject  the 
jury  were  properly  instructed.  The  evidence  from  which  the 
jury  found  that  such  waiver  had  been  made,  was  by  no  means 
conclusive,  but  was  such  that  the  verdict  should  not  be  disturbed 
and  the  judgment  reversed  for  the  reason  that  such  finding  was 
not  supported  by  sufficient  evidence.  Whether  the  title  passed 
to  the  purchaser  before  it  had  an  opportunity  to  examine  the 
goods  substituted,  is  another  question. 

It  further  appears  from  the  record  that  the  defendant  on 
the  10th  day  of  January,  1893,  delivered  to  the  Baltimore  & 
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Ohio  Railway  Co.  fifteen  cases  of  tobacco,  one  of  which  was  the 
case  substituted  as  above  stated,  to  be  shipped  to  the  plaintiff 
in  Cleveland.  At  the  same  time  the  defendant  wrote  to  the 
plaintiff,  enclosing  an  account  of  the  tobacco  at  eleven  cents 
per  pound.  This  letter  bears  date  January  10,  1895,  and  reads 
as  follows : 

' '  Enclosed  please  find  invoice  for  fifteen  cases  of  leaf  tobacco 
shipped  today  by  B.  &  0.  R.  R.  as  per  order  of  ]Mr.  Boesger. 

''Thanking  you  for  your  order,  and  soliciting  your  further 
patronage,  we  are, 

''Tours  truly, 

''Leopold  Loeb  &  Co. 
''P.S. — Sample  sent  by  express  prepaid. 

"L.  L.  &  Co.'' 

On  the  receipt  of  this  letter  and  invoice,  the  plaintiff  replied 
as  follows: 

"Cleveland,  Ohio,  Jan.  13,  1895. 
'*  Messrs.  Leopold  Loeb  &  Co., 
"Philadelphia. 
^'Oentlemen:     Mr.  Boesger  reported  these  goods  bought  at 
seven  cents.  Correct  the  bill,  or  they  will  be  subject  to  your 
order." 

To  this  letter,  there  was  no  reply. 

On  the  17th  of  January,  1895,  the  plaintiff  again  wrote  to 
the  defendant : 

"The  fifteen  cases  of  Little  Dutch  are  at  the  depot  awaiting 
the  reply  to  our  letter  regarding  the  price.'' 

On  the  18th  of  January,  1895,  the  defendant,  in  answer  to 
the  plaintiff's  letter  of  the  17th,  wrote: 

"We  sold  the  Little  Dutch  to  !Mr.  Boesger  at  eleven  cents 
per  pound  marked  weight.  Knowing  Mr.  Boesger  to  be  hard 
of  hearing,  we  told  him  distinctly  and  as  loud  as  we  could  talk, 
the  price  above  mentioned,  in  presence  of  three  people.  Had 
the  price  been  seven  cents,  we  would  not  charge  you  eleven 
cents,  as  we  do  not  do  such  business." 

On  the  19th  of  January,  1895,  the  plaintiff,  answering  this 
letter,  wrote  to  the  defendant : 
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**i\rr.  Boesger  reported  the  purchase  of  the  Little  Dutch  at 
seven  cents  per  pound  and  so  entered  it  on  stockbook.  We  can 
not  use  the  tobacco  at  price  billed,  and  would  only  accept  it  at 
the  price  named,  seven  cents. 

'"The  shipment  is  at  your  disposal.    We  will  refuse  it." 

One  of  two  propositions  is  true;  Either  the  minds  of  the 
parties  did  not  meet  upon  the  terms  of  the  contract  of  sale  and 
there  was  no  contract  made  by  them ;  or  one  of  the  parties  was 
insisting  upon  a  contract  known  not  to  have  been  made,  for, 
manifestly,  no  contract  was  made  without  the  knowledge  of 
both  parties. 

The  jury  found  that  the  minds  of  the  parties  did  meet  and  an 
agreement  was  made  for  the  sale  of  the  tobacco  at  seven  cents 
per  pound. 

The  court,  in  substance,  charged  the  jury  that  defendant  was 
entitled  to  a  verdict  if  they  found  the  parties  agreed  upon  the 
price  of  the  tobacco  at  either  eleven  or  seven  cents  per  pound. 

It  is  not  doubted  that  if  one  sues  for  goods  sold,  delivered  to. 
and  accepted  by  the  purchasers  at  an  alleged  contract  price,  and 
the  evidence  shows  that  the  contract  price  was  less  than  that 
alleged,  a  recovery  may  be  sustained  at  the  less  price. 

It  is  established  by  the  verdict  of  the  jury  that  the  defendant 
sold  this  tobacco  for  seven  cent^  per  pound  and  then  shipped 
to  the  plaintiff,  under  an  assumed  contract  of  eleven  cents 
per  pound,  and  so  notified  the  plaintiff  by  bill  rendered  and, 
on  request,  refused  to  correct  the  bill  rendered  and  insisted  tha+ 
the  contract  price  was  eleven  cents.  The  plaintiff  then  refusetl 
to  receive  the  tobacco  and  so  informed  the  defendant. 

Under  all  the  circumstances  of  this  case  we  think  the  plaintiff 
was  fully  justified  in  refusing  to  receive  the  tobacco. 

It  is  said  that  the  tobacco,  under  the  terras  of  the  contract, 
was  to  be  delivered  by  the  seller  f.o.b.  Philadelphia,  and  when 
so  delivered,  the  title  passed  to  the  plaintiflf,  and,  thereafter,  the 
rights  of  the  parties  must  be  settled  in  accordance  with  the 
contract. 

In  general,  a  delivery  to  a  carrier  for  account  and  risk  of  tl>' 
consignee,  is,  in  law,  a  delivery  to  the  latter  and  a  contract  of 
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sale  complete  by  such  delivery ;  but  to  pass  title  to  the  purchaser 
by  such  delivery  it  must  be  in  exact  compliance  with  the  terms 
of  the  contract.  A  delivery  to  the  common  carrier  under  some 
other  contract  than  the  one  made,  was  not  a  delivery  to  the 
plaintiff.  Quantity,  quality  and  price  are  essential  elements  of 
a  sale,  and  a  shipment  of  tobacco,  varying  in  any  of  these  essen- 
tials from  the  contract  made,  was  not  a  sliipment  under  such 
contract. 

By  shipping  at  eleven  cents  per  pound,  the  defendant  repudi- 
ated any  other  contract.  Especially  is  this  true  since  the  de- 
fendant expressly  denied  that  a  contract  had  been  made  at 
seven  cents,  or  that  a  shipment  had  been  made  at  that  price 
before  the  shipment  of  goods  reached  the  plaintiff. 

The  plaintiff  denied  that  a  contract  of  sale  had  been  made  at 
eleven  cents. 

The  plaintiff  was  right  in  this  claim;  the  defendant  was 
wrong. 

A  reference  to  the  correspondence  will  show  that  the  defend- 
ant in  most  express  terms  repudiated  the  contract  made,  and 
insisted  upon  one  entirely  different.  The  result  of  this  was  to 
release  the  plaintiff  from  its  contract.  The  defendant  was  the 
first  to  refuse  performance  of  its  contract,  and  thereafter  was 
in  no  position  to  enforce  it  against  the  plaintiff.  Had  the  de- 
fendant accepted  and  relied  on  the  contract  actually  made, 
there  would  have  been  no  contention  between  the  parties. 

The  whole  controversy  arises  out  of  the  attempt  of  defendant 
to  enforce  a  contract  never  made.  But  whether  the  claim  made 
by  the  defendant  was,  in  fact,  a  repudiation  of  its  contract  and 
should  so  be  held  as  a  matter  of  law,  it  is  quite  clear  that  such 
claim  fully  justified  the  plaintiff  in  refusing  compliance  on  its 
part. 

Again,  it  seems  to  be  definitely  settled  that  if  fifteen  cases 
of  tobacco  ordered  by  the  plaintiff  of  the  defendant,  to  be 
shipped  f.o.b.  and  of  a  certain  quality,  without  any  specification 
or  designation  of  the  goods  purchased,  the  title  would  not  pass 
on  shipment  until  the  purchaser  had  an  opportunity  of  in- 
specting the  goods. 


890      CIRCUIT  COUKT  REPORTS— NEW  SERIES. 

Cigar  Go.  t.  Loeb  k  Co.  [VoL  24  (N\S.^ 

In  this  case  the  goods  actually  purchased  were  not  deiivered 
to  the  purchaser.  Other  goods  were  substituted  for  one  case  of 
tobacco  purchased;  this  was  done  without  any  express  agree- 
ment of  the  part  of  the  purchaser.  The  most  that  can  be  dmaei] 
in  behalf  of  the  defendant  is  that  there  was  a  waiver  by  plaintifif 
of  the  right  to  object  to  such  substitution.  But  surely  the 
plaintiff  had  the  right  to  examine  the  substituted  goods,  that 
it  might  determine  for  itself  whether  the  goods  substituted 
were  of  the  same  quality  as  those  purchased,  before  title  passed 
to  it  under  the  contract. 

It  would,  therefore,  seem  unjust  and  unreasonable  to  hold 
that  the  title  to  this  property  passed  to  the  plaintiff  by  delivery 
to  the  common  carrier  under  the  circumstances  disclosed  in  the 
evidence.  The  defendant  should  not  be  permitted  to  repudiate 
the  contract  made,  refuse  the  offer  of  the  plaintiff  to  comply 
fully  with  the  exact  terms  of  sale,  and  then,  when  beaten  in  this 
wrongful  attempt  to  enforce  a  different  agreement  than  the 
one  made,  be  permitted  to  recover  on  a  contract  which  it  had 
expressly  repudiated.  Our  judgment  is  that  upon  this  subject 
the  charge  of  the  court  was  misleading  and,  therefore,  errone- 
ous.   We  find  no  other  error  in  this  record. 

The  judgment  of  the  court  of  common  pleas  is,  therefore,  re- 
versed, and  the  cause  remanded  for  further  proceedings. 
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KNOWLEDGE  OF  DIRECTOR  OF  AFFAIRS  OF  COMPANY. 

Circuit  Court  of  Cuyahoga  County. 

N.  P.  Bowler  v.  Robert  Garland,  John  W.  Garland  and 

Catherine  G.   Bailey,  Partners  Trading  under  the 

Name  and  Style  op  The  Garland  Chain  Company. 

Decided,   March   18,   1901. 

Corporations — Director  CKargeahle  with  Notice  as  to  Financial  Con- 
dition of  Company  and  Its  Business. 

A  director  of  a  corporation  is  conclusively  presumed  to  have  knowl- 
edge of  the  financial  condition  of  the  company  and  of  the  exist- 
ence and  non-performance  of  a  contract  of  the  company  which  he 
has  guaranteed;  he,  therefore,  can  not  defend  an  action  upon  such 
guaranty,  upon  the  grounds  that  he  was  not  given  notice  of  de- 
fault on  the  part  of  the  company  until  it  had  become  insolvent,  or 
that  the  time  for  the  performance  of  the  contract  had  been  ex- 
tended without  his  knowledge  or  consent. 

White,  Johnson,  McCasUn  it*  Cannon,  for  plaintiflf  in  error. 
Louis  J,  Orossman,  contra. 

Caldwell,  J.;  Mu\rvin,  J.,  and  Hale,  J.,  concur. 

On  the  6th  of  June,  1895,  the  Garland  Chain  Company  entered 
into  a  contract  by  which  the  Cady  Manufacturing  Company 
agreed  to  furnish  two  machines  for  making  chain — one  for  mak- 
ing Eureka  chains,  and  one  for  making  pump  chains.  The  ma- 
chine for  making  pump  chains  was  furnished,  and  this  litigation 
does  not  pertain  to  that  machine. 

For  the  Eureka  chain  machine,  $1,010  was  to  be  paid.  It 
seems  that  this  was  not  a  known  machine,  but  it  involved  inven- 
tion, and  there  seems  to  have  been  some  doubt  in  the  minds  of  the 
contracting  parties  as  to  jlist  how  soon  the  machine  could  be 
furnished. 

The  contract  provided  that  the  party  to  receive  the  machine 
was  to  pay  at  certain  times  certain  money  upon  the  contract  and, 
if  the  machine  was  not  furnished  according  to  the  contract,  then 
this  money  was  to  be  paid  back,  and  N.  P.  Bowler  guaranteed 
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the  fulfillment  of  the  contract  as  to  paying  back  the  money,  in 
the  following  words: 

* '  I  hereby  guarantee  that  in  event  of  a  non-fulfillment  of  this 
contract  as  relates  to  machine  for  making  Eureka  chain,  that  all 
money  paid  in  advance  on  the  machine  for  making  the  Eureka 
chain  will  be  returned.'* 

The  Eureka  Chain  Company  was  insisting  upon  a  more  speedy 
fulfillment  of  the  contract,  and  the  time  in  which  the  contract 
was  to  be  completed  had  passed,  and  the  parties  w^ere  corres- 
ponding in  regard  to  the  matter;  the  Eureka  Chain  Company 
insisting  upon  having  the  machine,  and  the  other  party  delaying, 
until  finally  on  the  18th  of  June,  the  Cady  Manufacturing  Com- 
pany sent  this  telegram : 

*' Working  hard  on  machine.  Probably  thirty  days.  Have 
written.'' 

And  on  the  same  day  they  wrote  this  letter : 

'*The  way  it  looks  to  me  now,  I  have  no  doubt  but  we  will  be 
able  to  fully  complete  the  machine  inside  of  thirty  days  from 
date.  We  think,  in  fact,  we  know  you  will  be  repaid  for  all  of 
your  vexation  and  worry  when  you  receive  this  machine  and 
get  it  running  in  your  shop." 

And  on  June  18th,  1896,  the  Garland  Chain  Company  an- 
swered the  above  telegram  as  follows: 

**Your  telegram  is  just  received.  This  telegram  is  about  the 
twelfth  promise  you  have  made  of  precisely  the  same  nature. 
We  will  give  you  thirty  days  now  to  complete  the  contract  and 
in  case  the  same  is  not  then  in  such  fehape  that  we  can  know 
definitely  you  are  working  on  it  with  some  progress,  we  will 
put  the  matter  in  the  hands  of  another  party  and  see  why  a 
person  can  enter  into  a  contract  without  regard  to  its  terms  or 
conditions." 

:Mr.  N.  P.  Bowler  was  the  grandfather  of  Mr.  George  H. 
Bowler,  and  he  was  an  owner  of  stock  in  the  company,  and  the 
evidence  shows  that  he  was  a  member  of  the  board  of  directors, 
but  rarely  attended  the  meetings  and  knew  nothing  of  the  pro- 
gress being  made  on  the  machines. 
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It  is  claimed  that  the  evidence  shows  that  at  the  time  the  ma- 
chine should  have  been  completed  in  November,  1895,  and  for 
months  afterwards  the  Cady  Manufacturing  Company  was  sol- 
vent, and  had  notice  been  given  ]Mr.  Bowler  at  that  time  of  the 
failure  of  the  Cady  Manufacturing  Company  to  fulfill  its  con- 
tract, that  he  could  have  saved  himself  from  the  loss  upon  his 
guarantee.  And  it  is  claimed  he  got  no  notice  of  such  failure 
to  comply  with  the  contract  until  after  the  Cady  ^lanuf acturing 
Company  had  become  insolvent,  and  that  whatever  he  must  pay 
upon  this  contract,  will  be  a  loss  to  him  as  he  can  never  make  it 
good  with  the  company.  It  is  claimed  from  this  evidence  that 
Mr:  Bowler  was  discharged: 

First,  by  failure  to  notify  him  of  the  default  of  the  company ; 

Second,  by  the  extension  of  time,  or  rather,  as  it  is  called, 
the  making  of  the  new  contract  in  June,  1896,  at  which  time 
the  Garland  Chain  Company  made  an  offer  to  the  Cady  Manu. 
f acturing  Company  to  extend  the  time  thirty  days ; 

Third,  it  is  claimed  that  there  was  error  on  the  part  of  the 
court  trying  the  case,  in  rulings  upon  the  evidence,  to  the  pre- 
judice of  the  plaintiff  in  error;  and, 

Fourth,  that  even  if  Mr.  Bowler  is  liable,  the  judgment  was  for 
too  large  an  amount. 

I  will  consider  these  complaints  in  the  order  in  which  I  have 
named  them. 

The  first  is,  that  Mr.  Bowler  was  prejudiced  by  not  being 
notified  of  the  failure  of  the  Cady  Manufacturing  Company  to 
perform  the  contract  within  the  time  limited  by  the  contract, 
and  that  by  delaying  to  serve  him  with  such  notice  until  the 
company  became  insolvent,  he  is  discharged  from  his  obligation. 

Although  Mr.  N.  P.  Bowler  was  a  director  in  the  Cady  Manu- 
facturing Company  he  did  not  attend  the  meetings  of  the  com- 
pany except  on  very  rare  occasions,  and  did  not  have  any  notice 
of  the  solvent  or  insolvent  condition  of  the  company,  nor  have 
any  notice  of  the  non-fulfillment  of  this  contract. 

This  was  a  matter  that  pertained  from  first  to  last  to  the 
duties  of  the  directors  of  the  company.  It  was  not  a  mere 
matter  of  business,  as  shown  by  the  books  of  account  of  the  com- 
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pany,  but  pertained  to  a  contract  made  by  the  company  and, 
hence,  presumed  to  be  made  by  the  directors  of  the  company, 
and  they  were  charged  with  the  duty  of  seeing  that  it  was  ful- 
filled, and  of  knowing  when  it  was  fulfilled.  The  question  to  be 
considered  under  this  head  is  whether  Mr.  Bowler  must  be  held 
to  have  knowledge  of  this  class  of  business  which  jpertained  to 
the  duties  of  the  directors  of  the  company. 

In  Merchants'  Bank  v.  Rudolf,  5  Neb.,  527,  540  and  541,  the 
judge  delivering  the  opinion  quotes  this  language  from  Uor&e 
on  Baulks  and  Banking  at  90  and  91,  and  especially  on  page  115: 

**  Whatever  knowledge  a  director  has,  or  ought  to  have,  offi- 
cially, he  has,  or  will  be  conclusively  presumed  at  law  to  have,  as 
a  private  individual.  In  any  transactions  that  the  bank,  either 
on  his  separate  account,  or  where  others  are  so  far  jointly  inter- 
ested with  him  that  his  knowledge  is  their  knowledge,  he  and 
his  joint  contractors  will  be  affected  by  this  knowledge  which 
he  has  or  which  he  ought,  if  he  had  duly  performed  his  official 
duties,  to  have  acquired.''  Citing  Lyman  v.  U.  S.  Bank,  12 
How.,  225. 

Then,  applying  the  law  to  the  case  before  the  court,  the  court 
say: 

'  *  Rudolf  and  Deck  were  co-partners  and  as  such  signed  the 
note  in  question.  It  is  a  settled  rule  that  notice  to  one  memher 
of  a  firm  is  suflBcient  to  bind  all  the  other  members.  Rudolf  was 
also  an  active  member  of  the  board  of  directors  of  the  bank  and 
it  was  his  duty  to  know  whether  this  note  was  paid  or  not.  The 
conclusive  presumption  is  that,  as  a  director,  he  knew  it  was  not 
paid;  this  knowledge  is  chargeable  to  him  as  a  private  person, 
and  also  as  a  member  of  the  firm  of  A.  C.  Rudolf  &  Company." 

In  Martin  v.  Webb,  110  U.  S.,  7,  in  speaking  of  how  far  the 
bank  was  bound  by  the  conduct  of  its  oflScer,  the  court  say: 

**  When  during  a  series  of  years  or  in  numeroas  business  trans- 
actions, he  (the  officer)  has  been  permitted  without  objection 
and  in  his  official  capacity,  to  pursue  a  particular  course  of  con- 
duct, it  may  be  presumed,  as  between  the  bank  and  those  who  in 
good  faith  deal  with  it  upon  the  basis  of  his  authority  to  repre- 
sent the  corporation  that  he  has  acted  in  conformity  with  instruc- 
tions received  from  those  who  have  the  right  to  control  its  opera- 
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tions.  Directors  can  not,  in  justice  to  those  who  deal  with  the 
bank,  shut  their  eyes  to  what  is  going  on  around  them.  It  is 
their  duty  to  use  ordinary  diligence  in  ascertaining  the  condi- 
lions  of  its  business,  and  to  exercise  reasonable  control  and  super- 
vision of  its  officers.  They  have  something  more  to  do  than,  from 
time  to  time,  to  elect  officers  of  the  bank,  and  to  make  declara- 
tions of  dividends.  That  which  they  ought,  by  proper  diligence 
to  have  known  as  to  the  general  course  of  business  in  the  bank, 
they  may  be  presumed  to  have  known  in  any  contest  between  the 
corporation  and  those  who  are  justified  by  the  circumstances  in 
dealing  with  its  officers  upon  the  basis  of  that  course  of  busi- 


In  German  Savings  Bank  v.  Wulfehuhler,  19  Kans.,  60,  the  first 
paragraph  of  the  syllabus  is: 

**A  person  who  holds  the  office  of  director  and  vice-president 
of  a  bank  and  at  the  same  time  has  private  and  personal  deal- 
ings with  the  bank,  is  conclusively  presumed  to  know  (so  far  as 
the  same  affects  his  said  personal  dealings),  the  general  condi- 
tion and  management  of  his  bank,  and  td  know  everything  of  im- 
portance that  occurs  therein,  either  at  the  time  it  occurs,  or  soon 
thereafter.'' 

•  The  court,  on  page  63,  at  the  bottom,  use  this  language : 

**  While  we  assume,  as  a  matter  of  fact,  that  the  defendant 
knew  nothing  of  the  condition  or  management  of  said  bank,  yet 
still  as  a  matter  of  law  we  think  we  must  presume  that  he  knew 
all  about  these  matters.  He  was  a  director  and  the  vice-presi- 
dent of  the  bank,  and  it  was  his  duty  to  have  such  knowledge, 
and,  therefore,  the  law  will  conclusively  presume  that  he  had 
it." 

And  as  dealing  very  directly  upon  the  knowledge  of  solvency 
and  insolvency  so  far  as  that  may  be  involved,  I  refer  to  the 
case  of  Lowry  Banking  Company  v.  Empire  Lumber  Company, 
91  Ga.,  624,  where  this  language  is  used: 

**As  it  is  the  duty  of  the  directors  of  a  corporation  to  be  in- 
formed  of  its  condition  with  reference  to  solvency  or  insolvency, 
they  are  to  be  treated  as  having  that  knowledge  when  a  mortgage 
upon  its  assets  is  executed  with  their  assent  or  by  their  au- 
thority." Lane  &  Co.  v.  Bank  of  West  Tennessee,  9  Heiskell, 
419-437. 
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In  Greenville  Gas  Co,  v.  Reis,  54  0.  S.,  549,  the  court  say: 

**A  director  of  a  corporation  dealing  in  its  property  on  his 
own  account,  is  chargeable  with  notice  of  the  action  of  the  board 
of  directors  as  to  such  property,  whether  he  was  present  or  not 
at  the  meeting  which  took  such  action." 

In  this  case,  a  bond  was  delivered  by  the  board  of  directors 
to  the  president  of  the  corporation  in  trust  for  sale,  and  it  was 
held  that  the  president  had  no  right  to  convert  such  a  bond  to 
his  own  use  in  payment  of  a  claim  due  him  from  the  corpora- 
tion. He  assigned  this  to  two  parties,  one  of  whom  was  a  direi'- 
tor  and  the  other  a  stockholder  in  the  company  issuing  the  bond ; 
the  action  taken  by  the  corporation  in  placing  the  bond  in  the 
hands  of  the  president  was  not  known  to  Reis  and  he  was  not 
present  at  the  meeting  when  the  action  was  taken  by  the  board 
of  directors  and  hence  he  claimed  that  he  stood  in  the  light  of  an 
innocent  purchaser  for  value  and  without  notice  of  the  trust. 
It  seems  that  they  had  taken  this  as  collateral  security  to  in- 
demnify them  against  loss  as  sureties  of  John  Dover,  to  whom 
the  bond  had  been  transferred.  Shuflfleton  was  a  director,  and 
Reis  was  a  stockholder,  and  the  record  shows  that  Mr.  Shuflfleton 
was  not  present  at  the  meeting  at  which  the  resolution  was 
passed  authorizing  the  issuing  of  the  bonds,  and  the  court  holds 
that  that  does  not  aid  him.    The  court  says: 

**When  it  comes  to  dealing  in  the  property  of  a  corporation, 
the  director  is  charged  with  notice  of  all  that  has  transpired  at 
the  meetings  of  the  board  of  directors.  He  is  not  allowed  in 
such  case  to  plead  ignorance  or  want  of  notice  or  knowledge.'' 

And  in  laying  down  the  law  of  the  case,  the  court  cited  19 
Beav.,  97,  the  substance  of  which  is : 

''As  regards  the  directors  of  a  company  the  case  stands  on 
a  totally  different  footing  from  where  it  does  where  the  party 
is  a  stockholder.  A  person,  when  he  becomes  a  director,  accepts 
a  trust  which  he  undertakes  to  perform  for  the  benefit  of  the 
company.  If  in  the  due  performance  of  that  trust,  he  must 
necessarily  have  acquired  certain  knowledge,  it  appears  to  me 
but  fit  that  he  should  be  charged  with  the  knowledge  of  those 
facts  which  it  was  his  duty  to  have  become  acquainted  with.    It 
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is  merely  saying  that  a  person  shall  be  held  to  know  that  which 
it  was  his  bounden  duty  to  know.  It  appears  to  me  that  Mr. 
Brown  was  bound  to  know  what  took  place  at  the  meetings  of 
the  board  of  directors,  of  which  he  was  a  member." 

And  Mr.  Brown  in  that  case  was  held  to  have  such  knowledge. 

There  are  many  other  cases  in  which  this  doctrine  has  been 
laid  down  and  applied  to  the  facts  in  the  case;  and  from  this 
law  we  are  satisfied  that,  in  law,  ]Mr.  N.  P*  Bowler  must  be  held 
in  this  case  to  have  had  knowledge  of  the  existence  of  this  con- 
tract, of  its  non-performance,  and  of  the  correspondence  that 
took  place  in  regard  to  its  non-performance  after  the  time  in 
which  it  was  to  be  performed  by  the  terms  of  the  contract ;  and 
that  he  must  be  presumed  to  have  knowledge  of  the  financial 
condition  of  the  company  at  all  times  involved  in  this  litigation, 
and  according  to  these  authorities,  this  presumption  is  one  that 
is  conclusive  upon  him,  one  that  he  can  not  deny;  and  if  thif» 
is  the  law  of  the  case,  then  the  errors  complained  of  as  to  the 
I'ulings  of  the  court  on  the  introduction  of  testimony  are  imma- 
terial, as  they  can  in  no  way  affect  the  conclusion  of  the  law  to 
be  drawn  in  the  case  at  bar.  But  it  is  contended  by  ^Ir.  Bowler 
that  there  was  an  extension  of  time,  which  extension  took  place 
without  his  knowledge  and  without  his  consent. 

The  above  authorities  lead  us  to  the  conclusion  that,  in  law, 
Mr.  N.  P.  Bowler  did  have  notice  as  to  the  continuance  of  the 
time  for  the  fulfillment  of  the  contract,  and  there  is  plenty 
of  law  which  we  have  seen  and  examined,  going  to  show  that  if 
he  is  present  or  not  present  at  the  meeting  in  which  a  board  per- 
forms an  act  and  he  does  not  show  that  he  did  not  assent  to  that 
act  and  that  he  was  not  present,  that  the  presumption  will  he 
that  it  was  by  the  assent  of  the  entire  hoard:  and  upon  these  au- 
thorities, we  are  of  the  opinion  that  if  there  was  an  extension  of 
time  in  this  case,  it  would  be  no  defense  to  !Mr.  Bowler  and  that 
he  would  be  presumed  to  have  assented  to  the  same. 

Although  this  business  was  not  transacted  by  the  board  of 
directors,  yet  if  it  was  making  a  new  contract,  or  an  extension 
of  a  contract,  or  an  extension  of  time  in  the  contract  already 
made,  it  is  the  business  of  the  board  of  directors,  and  while  they 
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may  delegate  the  authority  to  do  that  business  to  other  officers 
of  the  company,  yet,  in  law,  they  are  presumed  to  have  done  it 
themselves,  and  whatever  knowledge  they,  or  any  one  of  them, 
would  have  obtained  in  the  performance  of  that  business,  they 
will  be  charged  with  such  knowledge  in  questions  arising  out  of 
the  same.    If  there  was  a  new  contract  in  this  case,  and  suppos- 
ing that  the  directors  themselves  had  made  that  contract,  then 
each  director,  whether  present  or  not  at  the  time  of  taking  such 
nction,  would  be  presumed  to  know  what  was  done  at  that  meet- 
ing, and  this  is  a  conclusive  presumption  and,  if  nothing  to  the 
contrary  is  shown,  it  will  be  presumed  that  all  the  directors 
assented  to  such- action  and,  if  Mr.  Bowler  assented  to  the  con- 
tinuing of  the  time  of  the  fulfillment  of  this  contract,  either 
by  an  extension  of  such  time,  or  by  a  new  contract,  we  think 
the  law  is  that  he  will  be  held  to  have  assented  to  such  extension 
of  time.    But  we  fail  to  see  any  agreement  in  the  evidence  for  an 
extension  of  time.    I  have  referred  to  the  correspondence  relat- 
ing to  such  extension  as  is  claimed — ^and  this  contract  or  this 
extension  was  entirely  in  correspondence — and  I  have  made  such 
reference  in  view  of  what  I  now  have  to  say. 

First  a  telegram  was  sent,  suggesting  that  thirty  days  would 
be  time  enough  to  complete  the  contract.  To  that  the  Garland 
Chain  Company  answered  that  they  were  willing  t%  give  them 
an  extension  of  thirty  days  in  which  to  complete  the  contract. 
There  is  nothing  in  the  evidence  to  show  that  the  Cady  Manu- 
facturing Company  had  asked  for  thirty  days,  nor  is  there  any- 
thing showing  that  they  agreed  to  complete  the  contract  in  the 
thirty  days.  AH  that  we  find  is  suggestion  that  thirty  days 
would  be  sufficient,  and  an  offer  to  give  that  thirty  days;  noth- 
ing so  direct  as  to  show  that  the  Cady  IManufacturing  Com- 
pany had  anywhere  bound  itself  to  complete  the  contract  within 
the  thirty  days,  nor  to  show  that  they  had  even  asked  for  an 
extension  of  thirty  days.  Hence,  under  that  state  of  facts,  when 
the  Garland  Chain  Company  offered  to  give  the  thirty  days,  in 
order  to  make  a  binding  contract  it  would  be  necessary  for  the 
Cady  Manufacturing  Company  to  accept  that  proposition.  We 
see  no  acceptance  in  the  bill  of  exceptions  of  that  proposition, 
nor  anything  that  may  imply  an  acceptance. 
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The  evidence  complained  of  was  introduced  as  bearing  upon 
the  question  of  notice,  and,  as  we  hold  that  N.  P.  Bowler  had 
notice,  as  a  conclusion  of  law,  from  facts  not  disputed  in  the 
record,  such  errors,  if  there  were  any,  are  not  prejudicial. 

There  is  an  error  in  the  judgment  of  the  common  pleas  court 
in  that  Mr.  Bowler  is  charged  with  too  much  interest.  The 
testimony  in  the  case  shows  that  the  Garland  Chain  Company 
was  doing  all  it  could  to  have  this  contract  fulfilled,  long  after 
the  time  of  expiration  of  the  contract  by  its  terms,  the  6th  day 
of  November,  1895,  and  they  made  no  demand  upon  Mr.  Bowler, 
or  anything  that  could  be  construed  as  a  demand,  until  the  fall 
of  1896,  nor  is  there  anything  in  the  record  to  show  that  before 
that  time  they  made  any  call  for  the  return  of  the  money  they 
had  paid  and  hence  the  money  would  not  be  due  until  about 
that  time.  December  8th,  1896,  the  Garland  Chain  Company 
wrote  a  letter  to  N.  P.  Bowler  in  which  they  say  that  they  have 
been  informed  of  the  assignment  of  the  Cady  Manufacturing 
Company  and  ask  for  the  return  of  the  money  paid  to  it.  Up 
to  that  time  the  Garland  Chain  Company  was  exercising  patience 
with  the  Cady  Manufacturing  Company  and  trying  to  get  the 
machine,  instead  of  having  the  money  returned,  and,  until  then, 
there  was  no  notice  to  any  one  that  they  demanded  the  return 
of  the  money,  and^  interest  should  commence  to  run  on  the 
amount  advanced  by  the  Garland  Chain  Company  from  the  8th 
of  December,  1896,  and  the  judgment  of  the  court  below  is  modi- 
fied so  as  to  exclude  all  and  any  interest  prior  to  that  date. 

With  this  modification  the  judgment  of  the  court  below  is 
affirmed. 
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AS  TO  WHETHER  A  LAW  IS  OF  A  GENEILAL  NATURE. 

Circuit  Court  of  Cuyahoga  County.  , 

State  op  Ohio,  ex  rel  Daniel  Gindelsperger,  v. 
Robert  C.  Wright,  Auditor, 

Decided,  June  25.  1904. 

Constitutional  Law — Law  to  Compensate  an  IndividiM  Not  a  Law  of 
a  General  Nature. 

Laws  passed  in  the  fulfillment  of  an  obligation  of  the  state  or  any  of 
its  agencies  to  an  individual  with  respect  to  past  transactions,  are 
not  laws  of  a  general  nature  controlled  by  Section  26  of  the  Con- 
stitution of  Ohio. 

C.  A.  Neff,  for  plaintiff. 
C,  W,  Stage,  contra. 

Hale,  J.;  Winch,  J.,  and  Laijbie,  J.  (sitting  in  place  of 
Marvin,  J.),  concur. 

It  appears  from  the  petition  that  prior  to  August  7,  1899,  the 
jurisdiction  of  the  Cleveland  City  Board  of  Elections  by  statute 
extended  to  the  entire  county  of  Cuyahoga.  In  the  case  of 
Wilmot  et  al  v.  Buckley  et  al  this  statute  extending  the  juris- 
diction of  the  city  l)oard  beyond  the  city  limits  was  held  by  the 
Supreme  Court  to  be  invalid.  Thereupon,  on  the  7th  day  of 
August,  1899,  deputy  state  supervisors  were  appointed  for  the 
county  of  Cuyahoga  by  virtue  of  a  statute  under  which  deputy 
j^tatft  supervisors  were  appointed  for  all  the  counties  of  the  state, 
with  the  exception  of  Hamilton  and  Cuyahoga  counties.  These 
counties  were  excepted  from  the  operation  by  the  terms  of  that 
statute.  The  deputy  state  supervisors  draw  such  compensation 
as  was  then  provided  by  the  statute  for  deputy  supervisors 
throughout  the  state.  This  compensation  was  entirely  inadequate 
for  the  services  required  to  be  performed  in  Hamilton  and  Cuya- 
hoga counties. 

On  the  10th  day  of  April,  1900,  the  Legislature  of  the  state 
passed  an  act  providing  for  the  additional  compensation  to  K* 
paid  to  the  supervisors  of  these  two  counties.    The  state  super- 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        401 
1915.]  Cuyahoga  County i 

visors  of  Hamilton  county  draw  the  additional  compensation 
provided  by  that  act  without  objection.  The  state  supervisors 
of  Cuyahoga  county  were  less  fortunate.  Objection,  was  made 
to  the  receipt  of  the  additional  compensation  provided  by  that 
act,  and  sustained  by  the  Supreme  Court.  That  court  held  that 
the  act  by  which  it  was  attempted  to  provide  such  additional 
compensation  was  unconstitutional,  for  the  reason  that  it  was 
not  passed  by  two-thirds  vote  of  the  two  houses  of  the  Legisla- 
ture. 

On  the  23d  of  April,  1904,  an  act  similar  in  all  respects  to 
the  act  of  April  10,  1900,  was  passed  by  the  Legislature,  and  by 
a  two-thirds  vote.    That  act  is  in  terms  as  follows: 

**Be  it  enacted  hy  the  General  Assembly  of  the  State  of  Ohio: 
'*  Section  1.  That  each  of  the  deputy  state  supervisors  for 
the  conduct  of  elections  in  Cuyahoga  county,  appointed,  quali- 
fied and  acting  as  such  prior  to  August  6,  1900,  for  services 
rendered  by  them  prior  to  August  6,  1900,  shall  be  paid,  in 
addition  to  the  sum  already  allowed  to  them  by  law,  the  sum  of 
$800,  to  be  paid  out  of  th€  county  treasury  of  Cuyahoga  county 
as  other  county  expenses,  upon  vouchers  approved  by  the  deputy 
state  supervisors  of  elections  for  Cuyahoga  county,  and  the 
county  commissioners  of  said  county  shall  make  the  necessary 
levy  to  meet  the  same.  And  the  clerk  of  said  deputy  state  super- 
visors, elected,  qualified  and  acting  as  such  prior  to  August  6th, 
1900,  for  services  rendered  during  the  same  time,  shall  be  paid 
the  sum  of  $100,  to  be  paid  out  of  the  said  county  treasury  as 
other  county  expenses,  upon  voucher  approved  by  the  deputy 
state  supervisors  of  elections  for  Cuyahoga  county  and  the  said 
county  commissioners  shall  make  the  necessary  levy  to  meet  the 
same." 

The  petition  shows  that  the  relator,  during  the  time  covered 
by  this  statute,  acted  as  one  of  the  deputy  state  supervisors  for 
Cuyahoga  county ;  that  he  has  demanded  of  the  auditor  a  war- 
rant upon  the  county  treasury  for  the  sum  named  in  said  statute, 
which  the  auditor  refused  and  still  refuses  to  draw.  The  object 
of  this  petition  is  to  compel  the  issuing  of  such  a  warrant  to  the 
relator. 

This  act  attempts,  as  did  the  act  of  April  10,  1900,  to  provide 
additional  compensation  for  deputy  state  supervisors  serving  in 
Cuyahoga  county  prior  to  August  6,  1900. 
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We  reached  the  conclusion  in  our  investigation  of  the  act  of 
1900,  that  the  claim  made  by  the  relator  and  others  was  jnst  and 
reasonable ;  that  the  Legislature  was  fully  justified  in  providing 
for  the  additional  compensation,  if  it  could  be  done  legally.  The 
only  specification  on  which  the  former  act  was  declared  to  be  un- 
constitutional was  that  it  had  not  been  passed  by  a  two-thirds 
vote.  That  objection  does  not  lie  against  the  present  law.  It 
was  passed  by  a  two-thirds  vote. 

First,  it  is  said  that  this  act  is  obnoxious  to  Article  XIII, 
Section  1  of  the  Constitution,  which  provides  that  the  General 
Assembly  sliall  pass  no  special  act  conferring  corporate  power. 

It  is  a  suflScient  answer  to  this  objection,  that  the  county  upon 
whom  the  burden  of  paying  this  claim  sets  is  not  a  corporation, 
and  the  transaction  not  within  the  terms  of  the  clause  of  the 
Constitution  above  quoted. 

Again,  it  is  said  that  the  act  is  obnoxious  to  Article  II,  Section 
28  of  the  Constitution,  being  retroactive. 

Again,  it  is  said  that  it  is  obnoxious  to  Article  II,  Section  26, 
which  provides : 

*'A11  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state,  nor  shall  any  act,  except  such  as  relates  to 
public  schools,  be  passed  to  take  effect  upon  the  approval  of  any 
other  authority  than  the  General  Assembly,  except  as  otherwise 
provided  in  this  Constitution.'' 

Article  II,  Section  28,  reads: 

**The  General  Assembly  shall  have  no  power  to  pass  retro- 
active laws,  or  laws  impairing  the  obligation  of  contracts;  but 
may,  by  general  laws,  authorize  courts  to  carry  into  effect,  upon 
such  terms  as  shall  be  just  and  equitable,  the  manifest  intention 
of  parties,  and  officers,  by  curing  omissions,  defects,  and  errors, 
in  instruments  and  proceedings,  arising  out  of  their  want  of 
conformity  with  the  laws  of  this  state." 

These  two  sections  are  immediately  followed  by  Section  29 
of  Article  II,  which  reads: 

'*No  extra  compensation  shall  be  made  to  any  officer,  public 
agent,  or  contractor,  after  the  service  shall  have  been  rendered, 
or  the  contract  entered  into ;  nor  shall  any  money  be  paid  on  any 
claim,  the  subject-matter  of  which  shall  not  have  been  provided 
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for  by  pre-existing  law,  unless  such  compensation,  or  claim,  be 
allowed  by  two-thirds  of  the  members  elected  to  each  branch  of 
the  General  Assembly." 

It  is  manifest  that  Section  29  provides  for  a  definitely  defined 
case  not  controlled  by  Sections  26  and  28.  It  provides  for  extra 
compensation  to  an  officer,  to  a  public  agent,  to  a  contractor.  In 
each  instance  it  is  manifest  that  the  Constitution  was  intended 
to  confer  upon  the  Legislature  power  to  grant  extra  compensa- 
tion to  the  individual  for  services  rendered,  or  contracts  en- 
tered into.    Such  object  can  only  be  attained  by  a  special  act. 

Laws  providing  compensation  for  services  of  an  officer  un- 
doubtedly are  laws  of  a  general  nature  and  should  have  a  uni- 
form operation  throughout  the  state.  Laws  passed  in  the  ful- 
fillment of  an  obligation  of  the  state  or  any  of  its  agencies  to 
the  individual  with  respect  to  past  transactions  are  not  laws  of 
a  general  nature,  controlled  by  Section  26.  With  the  restriction 
that  the  act  must  be  passed  by  a  two-thirds  vote  of  the  Legisla- 
ture, it  becomes,  when  so  passed,  a  binding  act.  It  is  difficult 
to  see  why  an  act,  passed  for  the  purpose  of  compensating  an 
individual  for  services  rendered  the  state  should  be  held  to  be  a 
law  of  a  general  nature.  The  very  nature  of  the  transaction  for- 
bids such  holding.  The  subject-matter  covered  by  the  statute 
is  a  single  transaction  between  the  state  and  the  individual  and 
in  no  sense  a  law  of  a  general  nature.  If  this  law  is  not  an  act 
of  a  general  nature  and  not  retroactive  in  its  operation,  then 
it  is  a  valid  enactment. 

The  demurrer  to  the  petition  is  overruled. 
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OBTAINING  MONEY  UNDER  FALSE  PRETENSES  FROM  ONE  EN- 
CAGED IN  AN  UNLAWFUL  BUSINESS. 

Circuit  Court  of  Cuyahoga  County. 

Nathan  Zuckerman  v.  State  op  Ohio. 

Decided,  November  24,  1905. 

CrimUial  Law— That  One  Paying  Money  Under  False  Pretenses  Wm 
Engaged  in  Unlawful  Business  Not  Material — That  Representations 
as  to  Present  Fact  is  Coupled  with  One  as  to  Future  Performance 
Immaterial — Evidence  of  Like  Representations  to  Others  Not  Ad- 
missihle. 

1.  Aiiat  the  person  from  whom  money  was  obtained  by  false  pretenses 

was  engaged  in  an  unlawful  business  and  that  the  money  paid  was 
for  the  purpose  of  securing  immunity  from  police  prosecution,  is  no 
defense  to  a  criminal  prosecution  for  obtaining  tlie  money  by  the 
false  pretense  that  the  defendant  was  an  officer  of  the  law. 

2.  In  a  criminal  prosecution  for  obtaining  money  by  false  pretenses  it 

is  immaterial  that  the  false  representation  as  to  an  existing  fact 
is  coupled  with  a  representation  that  the  one  making  the  represen- 
tation will  perform  ^me  service  in  the  future. 

3.  Evidence  that  one  accused  of  obtaining  money  by  false  representa- 

tions, had  made  like  representations  to  other  persons  from  whom 
he  had  attempted  to  obtain  money,  is  not  admissible. 

Marvin,  J.  (orally) ;  Winch,  J.,  and  Henry,  J.,  concur. 

Zuckerman  was  prosecuted  in  the  police  court  of  Cleveland 
under  Section  7076,  Revised  Statutes,  for  obtaining  money  under 
false  pretenses.  He  filed  a  petition  in  error  in  the  court  of  com- 
mon pleas,  and  upon  hearing  there  the  judgment  of  the  police 
court  was  affirmed.  Petition  in  error  is  filed  here,  seeking  to 
reverse  the  judgment  of  the  two  lower  courts.  The  affidavit  upon 
which  Zuckerman  was  prosecuted  charged  him  with  having  ob- 
tained from  one  Fanny  Weinstein  $10;  that  she  was  about  to 
engage  in  an  unlawful  nefarious  business  in  this  city,  and  that 
Zuckerman  falsely  represented  to  her  that  he  was  an  officer, 
to-wit,  a  chief  of  detectives,  and  that  he  would  be  able  to  protect 
her  from  prosecution  if  she  would  pay  him  $25,  and  that  she 
paid  him  $10  of  that  sum  of  $25,  of  which  $5  was  paid  at  the 
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time  of  the  first  conversation  and  $5  more  on  the  next  day ;  that 
Zuckerman  was  not  such  ofiBcer  as  he  represented,  and  could 
not  protect  her. 

It  is  urged,  first,  that  it  was  not  an  offense  for  which  Zucker- 
man could  be  prosecuted ;  that  the  representations  were  made  to 
one  who  was  seeking  protection  for  the  carrying  on  of  an  un- 
lawful business,  and  that  the  obtaining  money  from  such  a  one 
upon  the  representation  that  he  could  protect  her  would  not  be 
a  violation  of  the  statute,  which  reads:  ** Whoever  by  any  false 
pretense,  with  intent  to  defraud,  obtains  from  any  person  any- 
thing of  value,'*  etc.,  ** shall,  if  the  value  of  the  property  or  in- 
strument so  procured,  sold,  bartered  or  disposed  of,  or  offered  to 
be  sold,  bartered  or  disposed  of,  is  thirty-five  dollars  or  more," 
and  then  follows  the  punishment. 

We  do  not  understand  the  law  to  be  as  claimed  here.  We  un- 
derstand that  to  obtain  money  by  false  pretense  from  one  en- 
gaged in  an  unlawful  business  to  be  as  much  a  crime  as  to  obtain 
it  from  anybody  else.  One  may  not  be  relieved  from  prosecution 
for  larceny  because  the  party  from  whom  he  steals  the  money  is 
himself  a  thief.  One  may  not  be  relieved  from  the  crime  of 
murder  because  the  one  whom  he  killed  was  himself  a  murderer. 
The  fact  that  this  woman  was  engaged  in  an  unlawful  business 
and  that  she  sought  to  be  protected  in  that  does  not  relieve 
Zuckerman  from  prosecution  when  he  obtained  money  from  her 
by  the  false  representation  that  he  was  an  ofiicer.  True,  she 
could  maintain  no  action  against  him  to  recover  the  money,  but 
that  does  not  determine  whether  a  crime  has  been  committed  by 
him. 

It  is  said,  further,  that  this  money  was  obtained  for  a  thing 
to  be  done  by  Zuckerman  in  the  future,  to- wit,  protect  her  from 
interference  of  the  police  in  the  carrying  on  of  her  unlawful 
business.  But  the  evidence  is  that  he  represented  at  the  time 
he  talked  with  this  woman,  Fanny  Weinstein,  that  he  then  and 
there  was  an  officer  and  would  be  able  to  protect  her,  and  in 
addition  to  that,  that  he  would  protect  her.  Is  it  to  be  said  that 
because  of  the  thing  one  says  he  will  do  and  a  part  of  the  false 
representation  that  he  made  is  that  he  will  do  something  in  the 
future,  that  that  will  relieve  from  crime  when  a  part  of  the 
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thing  that  he  says  is  then  and  there  an  existing  fact  when  it  is 
not  ?  It  seems  to  us  that  one  might  as  well  say  that,  if,  on  alight- 
ing from  a  train  at  the  depot,  one  should  come  up  and  say, 
'*That  is  my  coach  which  stands  there;  you  give  me  fifty  cents 
and  I  will  get  your  trunk  and  take  it  to  the  hotel,"  and  you 
give  him  the  fifty  cents.  It  is  true,  you  do  so  on  the  representa- 
tion of  two  things.  One  is  because  he  says  **That  is  my  coach" 
and  the  other  is  because  he  says  *  *  I  will  carry  your  trunk  to  your 
hotel."  You  give  him  the  fifty  cents  on  the  representation  that 
it  is  his  carriage.  These  illustrations  might  be  multiplied  to 
show  that  where  the  representation  is  of  an  existing  fact  and  one 
says  he  will  do  something  in  the  future  one  is  not  relieved  from 
prosecution. 

We  hold  that  the  objection  to  the  affidavit  in  either  of  the 
regards  to  which  attention  has  been  called  is  not  sound. 

A  large  number  of  objections  were  made  to  the  introduction 
of  evidence  and  exceptions  taken  to  admissions  of  evidence.  We 
do  not  stop  to  consider  all  of  these,  but  we  do  stop  to  consider 
the  ruling  of  the  court  upon  the  admission  of  certain  testimony 
given  by  Fanny  Grosstein  and  Edith  Green.  Each  of  these  wit- 
nesses testified  that  she  was  engaged  in  the  same  nefarious  busi- 
ness with  the  prosecuting  witness  and  each  was  permitted  to 
testify  over  the  objection  of  the  defendant  that  Zuckerman  had 
solicited  from  her  money  and  made  the  same  representation  to 
her  which  it  is  said  he  made  to  Weinstein. 

It  is  insisted  on  the  part  of  the  defendant  in  error  that,  under 
the  authority  of  Tarbox  v.  State,  38  0.  S.,  581,  this  was  admissi- 
ble. In  that  case  the  syllabus  has  on  this  subject  only  the  fol- 
lowing : 

**3.  Where  in  a  trial  upon  an  indictment  it  becomes  material 
to  prove,  upon  the  part  of  the  state,  that  a  conspiracy  existed  be- 
tween persons  jointly  indicted,  evidence  that  the  same  persons 
were,  shortly  prior  to  the  time  of  the  alleged  crime,  engaged 
in  a  conspiracy  to  commit  crimes  of  a  like  character,  is  compe- 
tent." 

The  court,  in  speaking  of  that,  Bays : 

'*Did  the  court  err  in  admitting  evidence  of  similar  offenses 
by  the  same  parties,  shortly  prior  to  this  time  in  Detroit  1    We 
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think  not.  If  admissible  for  any  purpose  there  was  no  error  in 
refusing  to  exclude  it.  We  think  it  was  competent  for  the  pur- 
pose of  showing  a  conspiracy  between  the  defendants,  and  also 
to  show  knowledge  of  the  falsity  of  the  representations  at  the 
time  when  made.  The  court  in  its  charge  instructed  the  jury 
to  consider  it  for  no  other  purpose,  and  no  exception  was  taken 
to  the  instruction.'* 

Upon  the  strength  of  that  case  it  is  urged  that  it  was  compe- 
tent to  show  by  Fanny  Grosstein  and  Edith  Green  that  Zucker- 
man  had  made  the  same  false  representations  to  them.  It  seems 
to  us  that  it  was  clearly  erroneous  to  admit  that  evidence.  The 
ground  upon  which  such  evidence  was  admitted  is  to  show  knowl- 
edge of  the  one  charged  with  crime  that  his  pretenses  were  false, 
because  it  is  necei&ary  to  show  that  one  not  only  made  false 
representations,  but  that  he  knew  they  were  false  at  the  time 
he  made  them,  and  that  he  made  them  for  the  purpose  of  deceiv- 
ing. But  here  there  was  no  occasion  to  introduce  the  testimony 
of  anybody  for  the  purpose  of  showing  that  Zuckerman  knew  it 
was  false.  If  he  made  the  representations,  he  knew  they  were 
false ;  there  is  no  occasion  to  prove  by  anybody  else  that  he  knew 
they  were  false.  If  a  woman  such  as  Solomon  speaks  of,  **  whose 
mouth  is  full  of  deceit  and  whose  lips  speak  lies  continually," 
thinks  she  can  prop  up  her  case  by  bringing  in  others  of  the 
same  character  to  support  what  she  says — that  is  passed  upon 
in  the  case  of  Barton  v.  State,  18  Ohio,  221.  Barton  was  tried 
for  horse  stealing.  On  the  trial  of  the  case  the  court  held  that 
it  was  error  to  permit  evidence  to  go  to  the  jury  that  just  before 
defendant  committed  this  crime  he  committed  another  larceny. 
On  page  223  this  language  is  used  by  the  court: 

^*  Another  error  assigned  is  the  admission  of  evidence  going 
to  show  that  the  defendant  had  committed  a  larceny  the  night 
previous  to  the  day  on  which  he  is  charged  with  committing  this 
offense. 

'*This,  we  think,  was  clearly  erroneous.  It  is  never  admissi- 
ble to  prove  that  a  person  has  previously  committed  a  crime  of 
a  similar  character,  to  show  that  he  committed  the  criminal  act 
for  which  he  is  on  trial ;  and  although  the  court,  in  this  instance, 
says  that  the  evidence  was  only  admitted  for  the  purpose  of 
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showing  the  intent  with  which  the  defendant  got  possession  of 
the  property,  yet  we  do  not  see  any  connection  between  the  two 
transactions,  that  would  enable  any  legitimate  eondnsion  to  be 
drawn  as  to  that  fact.  The  only  conclusion  that  we  can  see, 
that  could  be  fairly  drawn  from  the  evidence,  would  be  that  the 
defendant  intended  to  steal  the  horses  and  other  property  with 
which  he  was  charged,  because  he  was  a  thief,  and  had  just 
before  stolen  a  sum  of  money." 

In  Farrer  v.  State,  2  0.  S.,  54,  Farrer  was  prosecuted  for  ad- 
ministering poison  to  one  whereby  death  resulted  and  the  court 
permitted  evidence  that  she  had  administered  poison  to  other 
people,  and  put  it  upon  the  ground  that  it  was  admitted  that  she 
knew  this  was  poison.  The  Supreme  Court  in  discussing  it,  says, 
page  74: 

"The  state  is  bound  to  prove  the  scienter,  because  money  is 
so  skilfully  counterfeited,  that  there  is  no  one  who  is  liable  to  be 
deceived  by  it.  No  presumption  whatever  of  guilty  knowledge 
arises  from  the  bare  fact  of  passing  a  counterfeit  coin  or  note, 
unless,  which  is  but  seldom  the  case,  its  baseness  is  apparent,  and 
the  person  receiving  it  is  a  fit  subject  for  imposition. 

"But  how  is  it  with  respect  to  the  nature  of  arsenic t  Is  it 
not  undeniable,  that  the  fact  is  almost,  or  quite,  as  well  known,  to 
people  generally,  that  arsenic  is  a  deadly  poison,  as  that  a 
dagger,  or  a  gun,  is  deadly  weapon?    I  think  it  is,"  etc. 

Then  he  says: 

"The  effect  of  such  testimony  is  obvious.  It  comes  upon  the 
accused  without  any  notice  whatever;  it  finds  him  without  any 
preparation  to  meet  it,  and  unable,  perhaps,  from  that  very 
want  of  preparation,  to  rebut  it,  however  innocent  he  may  be ;  it 
convinces  the  jury  that  he  was  the  poisoner  in  the  particular 
case  under  consideration,  though  it  was  admitted  for  no  such 
purpose;  and  this  conviction,  charge  what  the  court  may  as  to 
the  proper  effect  of  the  testimony,  hangs  with  a  deadly  weight 
upon  the  prisoner's  defense." 

We  think  it  was  clearly  erroneous  to  admit  the  testimony  of 
those  persons  whose  names  have  been  given.  For  that  reason  the 
judgment  is  reversed  and  the  case  remanded. 
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CONTEST  OF  WILL-ADMISSmUTY  OF  DECLARATIONS  OP 

TESTATOR. 

Circuit  Court  of  Cuyahoga  County. 

William  Boepplb  v.  Anna  M.  Mellbbt  bt  ai^ 

Decided,  November  7,  1900. 

Evidence — Wills — When  Declarations  of  Testator  Admissible. 

Declarations  of  a  testator,  made  before  or  after  the  making  of  the  will, 
if  made  near  such  time,  are  admissible  to  prove  the  state  of  mind 
of  the  testator,  but  not  to  prove  the  fact  of  undue  influence. 

Caldwell,  J. ;  Mabvin,  J.,  and  Hale,  J.,  concur. 

This  action  is  brought  in  this  court  on  a  petition  in  error  to 
reverse  the  judgment  of  the  court  of  common  pleas,  in  which 
court  the  will  of  the  mother  of  the  plaintifF  in  error  was  set 
aside. 

The  testatrix  had  several  children  living  at  the  time  of  her 
death.  She  left  her  property  to  her  son  William,  the  plaintiff 
in  error,  by  will,  and  the  action  in  the  common  pleas  court  was 
brought  by  the  disinherited  children  to  set  aside  the  will. 

The  plaintiff  in  error  says  the  court  erred  in  its  charge  to  the 
jury.   We  find  no  error  in  the  charge. 

The  plaintiff  in  error  says  the  verdict  is  against  the  evidence. 
The  verdict  is  the  only  one  the  jury  could  be,  in  any  way,  justi- 
fied in  finding. 

The  grounds  in  the  petition  for  setting  aside  the  will  are :  first, 
mental  incapacity;  second,  undue  influence  on  behalf  of  William. 

Complaint  is  made  of  the  court  below  in  that  it  erred  in  its 
ruling  on  the  admission  of  testimony.  This  complaint  pertains 
mostly  to  the  declaration  of  the  testatrix  made  both  before  and 
after  the  making  of  the  will ;  but  being  made  near  the  time  of 
making  the  will,  there  is  no  just  cause  of  complaint  by  reason 
of  remoteness. 

Complaint  is  also  made  of  rulings  as  to  the  evidence  of  a 
family  quarrel,  wherein  the  court  allowed  William's  rough  treat- 
ment  of  his  father  to  be  shown. 
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It  is  the  rule  that  in  an  issue  of  undue  influence  the  relatioiis 
of  the  members  of  the  family  to  each  other  may  be  shown. 

The  contestants,  to  make  their  case  out,  undertook  to  show  that 
William,  to  get  the  will  as  he  wanted  it  in  his  favor,  excluded 
the  other  members  of  the  family  from  the  mother ;  then  brought 
her  under  his  influences,  and  overcame  her  free  agency  in  making 
her  will.  This  plan  of  his  involved  three  steps:  (1)  exduding 
by  violence  all  other  members  of  the  family  from  his  mother; 
(2)  by  such  violence  and  other  means  bringing  his  mother  com- 
pletely under  his  control;  (3)  thus  overcoming  her  mind,  and 
procuring  the  will  as  he  wanted  it  and  not  as  she  might  wish  to 
make  it 

While  these  three  propositions  are  so  blended  as  to  show  one 
continued  line  of  conduct  to  reach  his  ultimate  purpose  and  are 
to  be  considered  for  the  purpose  of  determining  the  materiality 
of  the  abuse  of  his  father,  and  the  court  so  considered  it,  it 
clearly  appears  that  such  testimony  was  entirely  comx)etent. 

It  is  claimed  that  the  court  erred  in  admitting  certain  declara- 
tions of  the  testatrix  for  the  purpose  of  proving  the  fact  of  un- 
due influence. 

The  court  followed  the  true  rule  of  law  in  regard  to  such  dec- 
larations in  its  charge  to  the  jury ;  and,  if  the  court  erred  in  its 
rulings  on  the  admissibility  of  such  declarations,  it  was  not  be- 
cause the  court  did  not  know  the  rules  of  law,  but  it  was  because 
the  court  erred  as  to  what  the  admissions  fan^Zed  to  prove.  The 
law  is,  that  declarations  of  the  testatrix,  made  before  or  after 
the  making  of  the  will,  if  made  near  such  time,  are  admissible  to 
prove  the  state  of  the  mind  of  the  testatrix,  but  are  not  admian- 
ble  to  prove  the  fact  of  undue  influence.  If  the  declarations 
tend  to  prove  both  the  fact  of  undue  influence  and  the  state  of 
mind  of  the  testatrix,  then  the  court  must  admit  the  testimony 
and  instruct  the  jury  that  it  can  consider  the  declarations  only 
so  far  as  they  tend  to  prove  the  state  of  mind  of  the  testatrix. 
The  trial  court  impressed  upon  the  jury  in  a  very  dear  and  em- 
phatic charge,  the  true  rule  as  to  how  far  it  could  use  sudi  evi- 
dence. When  these  rules  are  borne  in  mind,  it  will  be  seen  that 
the  trial  court's  rulings  were  correct.    The  only  one  as  to  which 
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there  can  be  any  question,  is  what  the  testatrix  said  abont  why 
the  revolver  came  to  be  in  her  bed.  This  testimony  tends  to 
show  that  she  had  such  fear  of  William,  that  she  was  afraid  to 
move  it — ^which  would  be  mental  state;  or  that  he  had  so  far 
overcome  the  natural  affections  of  her  heart  for  her  other  chil- 
dren, that  she  was  willing  and  ready,  in  her  then  mental  condi- 
tion, to  keep  the  revolver  in  her  bed  for  the  purpose  of  keeping 
the  children  out  of  her  sick  room. 

Which  ever  of  these  propositions  would  express  her  feelings, 
would  tend  to  prove  her  state  of  mind  towards  her  other  chil- 
dren, and  for  that  reason  the  testimony  is  admissible.  And  the 
court,  having  guarded  the  jury  as  to  how  far  and  for  what  pur- 
pose it  could  use  such  testimony,  in  a  manner  that  the  jury  could 
not  possibly  have  misunderstood,  it  seems  to  us  that  the  trial 
below  was  a  fair  one;  that  the  proper  judgment  was  entered 
under  the  evidence  in  the  case ;  and  that  there  was  no  error  on 
the  part  of  the  court,  either  in  the  charge  or  in  the  admission  or 
rejection  of  testimony,  and  the  judgment  is  affirmed. 


GOODS  FORWARDED  UNDER  A  PRIVILEGE  OF  PURCHASE 
LOST  IN  TRANSIT. 

Circuit  Court  of  Cuyahoga  County. 

A.  Jacobs  v.  Moritz  Eollandeb. 

Decided,  March  21,  1900. 

Bailment — When  Bailee  Not  Liable  for  Loss  of  Goods  to  he  Returned 
Upon  Demand. 

Where  goods  are  sent  to  a  prospective  purchaser  from  which  he  is  to 
select  such  as  he  desires  to  purchase  and  return  the  others  to  the 
owner  upon  demand,  and  the  prospective  purchaser  elects  not  to 
keep  any  of  them,  and  after  waiting  a  reasonable  length  of  time 
ships  the  goods  to  the  owner  without  demand  having  been  made,  he 
is  not  liable  for  the  loss  of  the  goods  in  transit. 

Kerruish,  Chapman  &  Kermish,  for  plaintiff  in  error. 
E.  Joseph,  contra. 
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Hale^  J.;  Marvin^  J.,  and  CAiiDWiOiL,  J.,  concnr. 

Kollander  is  in  the  jewelry  business  in  New  York;  Jacok 
is  in  the  same  business  in  Cleveland.  An  uncle  of  Kollander 
applied  to  Jacobs  to  have  him  buy  goods  from  his  nephew  in 
New  York.  Jacobs  intimated  that  if  he  could  have  the  goods  to 
look  over,  he  might  buy  them.  The  unde  of  Kollander  wrote 
to  him,  and  upon  receipt  of  the  letter  Kollander  sent  the  goods 
to  Jacobs  with  a  writing  which  is  claimed  constitutes  the  con- 
tract between  them.  The  substance  of  the  letter  is  that  Kollander 
sent  the  goods  to  Jacobs,  and  Jacobs  was  to  look  them  over  and 
what  he  concluded  to  buy  he  was  to  take,  and  any  or  all  that  he 
did  not  want  to  buy,  he  was  to  deliver  to  Kollander  upon  de- 
^  mand.  Jacobs  received  the  goods,  did  not  wish  to  purchase  any 
of  them  at  the  price  named,  and  after  holding  them  about  a 
week,  sent  them  back  to  Kollander  in  New  York,  by  express.  The 
goods  were  stolen  from  the  express  company  at  Pittsburg.  Fifty 
dollars,  a  mere  nominal  value,  was  paid  on  the  goods  by  the 
express  company. 

Kollander  brings  this  action  to  recover  from  Jacobs  the  value 
of  the  goods  stolen ;  and  it  is  claimed  that  Jacobs  did  not  comply 
with  the  contract  in  that  he  did  not  hold  the  goods  until  they 
were  demanded  from  him  by  Kollander.  Jacobs  claims  that  he 
I  performed  the  contract.  The  contract  is  silent  as  to  when  the 
1  goods  were  to  be  returned  or  when  they  should  be  demanded. 
They  were  a  class  of  goods  that  were  liable  to  be  stolen  from 
Jacobs  unless  he  went  to  the  expense  of  keeping  them  in  some 
safety  deposit  vault  or  other  place  of  securily. 

This  contract  is  to  be  construed,  not  that  Jacobs  was  to  keep 
the  goods  for  any  considerable  length  of  time,  but  as  meaning 
that  he  was  to  be  ordered  to  return  them  to  New  York  as  soon 
as  he  had  an  opportunity  to  examine  the  goods  and  determine 
(  how  much  of  them  he  wished  to  retain.  The  silence  of  the  eon- 
tract  upon  the  time  that  he  was  to  retain  them,  made  it  the  duty 
of  the  court  to  say  to  the  jury  that  he  was  to  retain  them  a 
reasonable  length  of  time,  and  the  jury  should  have  been  in- 
structed that  if  he  retained  them  a  reasonable  length  of  time  for 
Kollander  to  ask  for  their  return,  and  he  (Kollander)  neglected 
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to  ask  or  demand  their  return,  then  Jacobs  was  justified  in  re- 
turning them  without  demand,  and  if  the  jury  found  that  they 
were  retained  by  Jacobs  a  reasonable  length  of  time  before  he 
returned  them,  then  he  would  not  be  liable  under  the  agreement 
made  between  them.  This  the  court  neglected  to  do,  but  treated 
the  contract  as  though  Jacobs  was  to  retain  the  goods  until  a 
demand  was  made  upon  him  for  their  return,  however  long  that 
might  be,  and  this  was  error  for  which  the  case  is  reversed. 


ESTATE  INHERITED  BY  A  WIDOW  WHO  DECLINED  TO  TAKE 
UNDER  THE  WILL. 

Circuit  Court  of  Cuyahoga  County. 

Geobqe  March,  Executor  op  the  Will  op  Otis  P.  McClentic, 
V.  Jennie  McClintic  bt  al. 

Decided,  January  14,  1907. 

Wills— Where  Widow  Rejects  Provisions  of  Will,  Property  Willed  to 
Her  is  Not  '*Undi8posed  Of*— Widow  Not  Entitled  to  a  DistHbutive 
Share  in  Proceeds  of  Real  Estate  Converted  Into  Personalty  iti  Vio- 
lation of  Terms  of  Will, 

1.  Where  a  testator  has,  by  two  different  items  in  a  will,  made  spe- 

ciflc  bequests  to  his  widow,  who  is  also  his  next  of  kin,  and  by  a 
later  item  gives  her  an  interest  in  all  the  residue  of  his  estate  not 
already  disposed  of  by  the  will;  upon  the  widow's  election  not  to 
take  under  the  will,  the  property  specifically  given  to  the  widow 
by  the  first  two  items  of  the  will  is  not  thereby  transferred  to  the 
class  of  property  mentioned  in  the  will  as  property  not  otherwise 
disposed  of,  but  is  to  be  treated  as  intestate  property  and  as  such 
inherited  by  the  widow  as  next  of  kin. 

2.  A  widow  who  has  rejected  the  provisions  made  for  her  in  her  hus- 

band's will  and  elected  to  take  under  the  law,  is  not  entitled  to  a 
distributive  share  in  the  proceeds  of  real  estate,  which  by  the 
terms  of  the  will  was  not  to  be  sold  until  her  death,  but  which, 
upon  order  of  the  probate  court  has  been  sold  before  that  time. 

Marvin,  J. ;  Winch,  J.,  and  Henrt,  J.,  concur. 
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This  suit  is  brought  under  favor  of  Section  6202,  Revised 
Statutes,  and  is  for  the  purpose  of  obtaining  from  the  court 
directions  to  the  executor,  for  the  disposition  of  the  estate  of 
the  testator,  now  in  his  hands. 

Otis  P.  McClentic,  who  was  a  resident  of  Cuyahoga  comity, 
Ohio,  died  testate  on  or  about  the  10th  of  June,  1904.  He  left 
no  lineal  descendant.  The  defendant,  Jennie  McClintic,  is  hi« 
widow.  By  his  will,  which  was  duly  admitted  to  probate,  the 
plaintiff  was  designated  as  executor,  and  letters  testamentary 
were  issued  to  him,  under  which  he  is  now  acting  in  the  settle- 
ment of  the  testator's  estate. 

A  considerable  number  of  bequests  of  money  are  made  in  the 
will  to  designated  persons,  and  these  have  all  been  paid  out  of 
the  personal  estate.  There  remains  of  the  personal  estate  left 
by  the  testator  about  ninety  thousand  dollars.  Besides  this  per- 
sonal estate  the  testator  left  certain  real  estate,  none  of  which 
came  to  him  by  descent,  devise  or  by  deed  of  gift  from  any  an- 
cestor, so  that  had  he  died  intestate,  the  widow  would  have  in- 
herited all  of  such  real  estate,  under  Section  4159,  Revised 
Statutes. 

One  tract  of  the  above-mentioned  real  estate  constituted  the 
homestead  of  himself  and  his  wife. 

All  of  this  real  estate  has  been  sold  by  the  executor  under  an 
order  of  the  probate  court.  It  is  suggested  that  there  was  no 
lawful  authority  in  the  probate  court  to  order  this  sale,  but  in 
the  view  taken  of  the  case,  this  is  immaterial  here. 

Item  7  of  the  will  reads: 

' '  I  give,  devise  and  bequeath  to  my  wife  Jennie  and  her  heirs 
the  homestead  in  which  I  now  reside,  situate  on  the  west  side  of 
what  is  called  Franklin  street  in  Chagrin  Palls  township,  Cuya- 
hoga county,  Ohio,  and  is  the  same  property  purchased  from 
Chas.  A.Wales.'' 

Item  8  of  the  will  reads: 

*'I  will,  give  and  bequeath  to  my  wife  Jennie  and  her  heire 
all  of  the  household  furniture  of  every  kind,  nature  and  descrip- 
tion contained  in  my  house,  or  of  which  I  may  die  possessed." 

Item  9  of  the  will  reada: 
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**Por  the  purpose  of  furnishing  and  providing  my  wife 
Jennie  with  a  home,  care,  comfort,  support  and  maintenance,  in 
such  a  way,  manner,  and  at  such  place  as  she  may  choose  and 
deem  best  during  the  remainder  of  her  life,  I  give,  devise  and  be- 
queath to  my  wife  Jennie  all  of  the  residue  and  remainder  of 
my  property  of  whatever  kind  and  wheresoever  situate,  and  I 
hereby  direct  that  she  invest  and  keep  invested  in  such  safe  and 
reliable  interest-bearing  securities  as  she  may  deem  best,  my 
personal  estate,  and  at  any  time  she  deems  best  so  to  do  is  hereby 
authorized  to  change  the  securities  or  any  part  thereof  in  which 
she  has  invested  any  of  my  personal  estate.  1  direct  that  my 
wife  first  use  the  interest  and  income  arising  from  my  personal 
and  real  estate  for  the  purposes  herein  mentioned,  and  if  from 
the  remainder  of  my  personal  and  real  estate  during  her  life  the 
interest  and  income  arising  shall  be  insufficient  for  the  purposes 
herein  specified,  then  I  hereby  authorize  and  direct  my  wife  to 
use  such  part  or  the  whole  of  the  remainder  of  my  properties  as 
she  may  deem  necessary  to  fully  carry  out  the  purpose  as  herein 
specified  and  provided.  It  is  my  wish,  and  I  so  direct,  that  my 
wife  fully  and  freely  use  and  enjoy  the  use  of  the  remainder  of 
my  property  for  the  purpose  herein  specified  without  annoy- 
ance or  hindrance  of  any  person.'* 

Item  10  of  the  will  reads: 

' '  At  the  death  of  my  wife,  any  part  of  my  estate  mentioned  in 
item  IX  herein,  then  remaining  unconsumed  by  my  wife,  I  direct 
my  executor  to  convert  into  money  and  to  distribute  the  same, 
share  and  share  alike,  between  my  nephews  and  nieces,  the 
children  of  my  brother,  Franklin  J.,  and  of  my  deceased 
brothers,  and  sisters,  to-wit:  William,  John,  Charles,  Albert 
Lucius,  Martin,  Lucinda  and  Abigal." 

The  widow  rejected  the  provisions  made  for  her  in  the  will, 
and  her  rights  are,  therefore,  fixed  by  Section  5964,  Revised 
Statutes,  which  provides  that  where  she  fails  to  elect  to  take 
under  the  will,  she  shall  retain  her  dower  and  such  share  of  the 
personal  estate  of  the  deceased  consort  as  she  would  have  been 
entitled  to  by  law,  in  ease  he  had  died  intestate,  by  sections  of 
the  statute  fixing  the  order  of  descent  and  distribution,  in  case 
of  intestacy. 

Attention  is  first  called  to  item  7  of  the  will,  already  quoted. 

It  is  clear  that  the  widow  takes  nothing  under  this  item,  which 
in  terms  bequeaths  to  her  the  homestead.     It  is  also  true  that 
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she  takes  nothing  under  item  8,  which  bequeaths  to  her  all  of  the 
household  furniture  of  every  kind  contained  in  the  homestead. 

What,  then,  is  the  status  of  the  property  described  in  these 
two  items? 

It  is  said  in  item  9,  **I  give  and  devise  and  bequeath  to  my 
wife,  Jennie,  all  of  the  residue  and  remainder  of  my  proi>ert\' 
of  whatever  kind,  and  wheresoever  situated.'*  This,  followed 
by  qualifying  expressions  as  to  such  ownership  as  appears  by 
the  item  already  quoted. 

What  is  the  residue  and  remainder  which  is  disposed  of  by 
item  91 

It  is  urged  that  it  includes  all  the  property  which  is  not  taken 
under  either  of  the  preceding  items,  and  that,  as  the  widow  de- 
clined to  take  under  the  will,  she  takes  nothing  under  item  7 
or  item  8,  and  therefore  this  residue  and  remainder  includes 
the  property  mentioned  in  those  two  items.  We  think  otherwise. 
It  would  seem  clear  that  all  which  the  testator  intended  to  have 
included  in  this  ninth  item  is  that  which  had  not,  by  previous 
items  of  the  will,  been  cared  for  out  of  the  estate  for  particular 
purposes,  and  from  this  it  follows  that  as  to  the  property  named 
in  items  7  and  8  the  rights  of  the  parties  are  just  what  they 
would  have  been  if  he  had  died  intestate ;  and  so  the  widow,  as 
next  of  kin,  and  by  inheritance,  not  by  will,  becomes  the  owner 
of  the  homestead  and  the  household  furniture. 

If  there  were  doubt  as  to  this  being  the  true  construction, 
it  would  have  to  be  resolved  in  favor  of  the  widow,  as  heir,  upon 
the  doctrine  that  words  of  doubtful  meaning  in  a  will  are  to 
be  construed  most  favorabl}'-  to  the  heir.  See  Davis  v.  Davis, 
Executor,  etc,  et  al,  62  0.  S.,  411. 

Prom  the  syllabus : 

**1.  When  a  residuary  clause  in  a  will  admits  of  a  limited 
application  as  well  as  one  of  more  general  character  it  should  be 
given  that  construction  which  will  be  most  favorable  to  the  heir- 
at-law. 

''2.  The  rule  which  adopts  a  construction  more  favorable  to 
the  residuary  legatee  with  respect  to  void  or  lapsed  legacies 
than  is  applied  with  respect  to  void  or  lapsed  devises,  does  not 
obtain  in  this  state.     The  will  should  be  construed,  in  either 
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case,  so  as  to  give  effect  to  the  intention  of  the  testator  as  fairly 
ascertained  from  a  consideration  of  all  its  provisions  and  his 
situation  at  the  time  of  its  execution.*' 

By  referring  to  the  tenth  item  of  the  will,  above  quoted,  it 
will  be  seen  that  upon  the  death  of  the  widow  the  executor  was 
to  convert  all  the  property  into  money  and  make  distribution 
as  provided  in  this  item.  The  widow  having  rejected  the  pro- 
visions made  for  her  in  the  will,  thereby  rejects  the  trust  pro- 
vided for  in  the  ninth  item  of  the  will,  but  she  does  not  thereby 
hasten  the  time  when  the  conversion  and  distribution  id  to  be 
made.  This  conversion,  however,  as  has  already  been  said,  has 
been  made  by  the  sale  of  the  real  estate,  upon  the  order  of  the 
probate  court,  and  it  is  urged  upon  the  part  of  the  widow  that 
such  conversion  having  been  made,  she  is  entitled,  taking  under 
the  law,  to  have  the  avails  of  the  conversion  of  this  real  estate 
treated  as  personal  property  in  the  distribution  to  be  made. 

In  support  of  this  attention  is  called  to  the  case  of  Uutchings 
v.  Davis,  Executor,  68  0.  S.,  160.  In  that  case  no  provision 
whatever  was  made  for  the  widow.  In  fact,  the  will  was  made 
before  the  marriage  of  the  testator  to  the  woman  who  became 
his  widow  at  the  time  of  his  death.  One  of  the  provisions  of 
that  will  reads: 

'*The  Enterprise  Mills,  my  interest  in  the  business  of  Stone- 
man  &  Hjiitchins,  with  what  real  estate  is  not  sold  of  any  and 
all  kinds,  shall  be  disposed  of,  and  business  settled  up,  if  possible, 
within  two  years  of  my  death." 

It  was  held  that  this  constituted  an  equitable  conversion  of  the 
real  estate  into  personalty,  taking  effect  from  the  death  of  the 
testator. 

The  fourth  clause  of  the  syllabus  reads: 

**The  positive  direction  by  a  testator  to  sell  all  of  his  real  es- 
tate and  to  blend  the  proceeds  with  his  personal  property  in 
one  fund  for  the  distribution  of  his  whole  estate  according  to 
the  scheme  of  the  will,  makes  an  absolute  conversion  for  all  pur- 
poses into  personal  property,  which  should  be  distributed  as 
personal  property,  even  if  the  special  object  intended  by  the 
testator  should  fail.    And  the  effects  of  the  conversion  extend  to. 
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and  may  be  claimed,  not  only  by  those  who  claim  under  or 
through  the  will,  but  also  by  those  who  are  not  entitled  under 
the  will,  but  are  entitled  directly  from  or  under  the  testator." 

An  examination  of  this  case  shows  that  the  equitable  conversion 
of  the  realty  took  place  because  the  testator  by  his  will  directed 
it  to  be  done  by  his  executors  and  blended  it  with  his  personal 
estate  for  distribution. 

In  the  present  case  the  testator  contemplated  and  directed  the 
conversion  of  this  property,  this  real  estate,  only  upon  the  death 
of  his  wife. 

Section  1162  of  Ponieroy's  Equity  Jurisprudence  reads: 

'*The  instrument  might  in  express  terms  contain  an  absolute 
direction  to  sell  or  to  purchase  at  some  specified  future  time,  and 
if  it  created  a  trust  to  sell  upon  the  happening  of  a  specified  event 
which  might  or  might  not  happen,  then  the  conversion  would 
only  take  place  when  the  event  happened,  exactly  as  though  there 
had  been  an  absolute  direction  to  sell  at  that  time.*' 

Here,  although  there  is  no  specified  time  at  which  the  conver- 
sion was  to  take  place,  there  is  an  event,  to-wit,  the  death  of  the 
widow;  certain  it  is  true  to  take  place  at  some  time,  but  no  con- 
version is  to  be  made  until  the  happening  of  that  event. 

If  the  intention  of  the  testator  had  been  carried  out,  by  the  ac- 
ceptance on  the  part  of  the  widow  of  the  provisions  made  for  her, 
she  could  never  have  had  any  part  of  the  avails  of  the  sale  of  the 
real  estate.  If  the  testator  had  died  intestate,  she  would  have 
had  nothing  in  this  real  estate  but  dower.  Her  rejection  of  the 
provisions  made  for  lier  in  the  will  did  not  necessarily  expedite 
the  time  when  this  conversion  should  have  been  made,  and  cer- 
tainly it  would  have  been  wrong  to  those  to  whom  distribution 
is  to  be  made,  after  her  death,  to  hold  that  because,  as  a  matter 
of  fact,  the  real  estate  has  been  sold  under  an  order  of  the  pro- 
bate court,  the  distribution  of  the  avails  of  such  sale  is  expedited 
in  such  wise  as  to  increase  the  amount  for  the  widow  and  there- 
by decrease  the  amount  for  those  to  whom  distribution  is  to  \ye 
made,  as  provided  in  the  will.  We  hold,  therefore,  that  the 
widow  is  not  entitled  to  distribution  out  of  the  avails  of  the  sale 
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of  this  real  estate.  She  is  entitled,  of  course,  to  the  avails  of  her 
dower  interest  in  all  of  the  real  estate  except  the  homestead.  As 
to  that,  she  is  entitled  to  all  of  the  avails  of  the  sale,  because  the 
property  was  hers  by  inheritance. 

The  claim  is  made  as  against  the  widow,  that  because  of  her 
rejection  of  the  provisions  of  the  will  she  has  lessened  the  amount 
which  would  ultimately  come  to  the  distribution  and  that  she 
should  not  have  a  liberal  construction  of  the  will  made  in  her 
favor.  Holding  as  we  do  in  the  case,  however,  this  could  affect 
only  the  matter  of  her  having  the  entire  avails  of  the  sale  of  the 
homestead,  because  we  hold  that  she  gets  no  distributive  part  of 
the  avails  of  the  sale  of  the  other  real  estate.  But  it  is  not  at 
all  clear,  that  the  distributees,  upon  final  distribution  will  receive 
less  than  they  would,  if  the  widow  had  accepted  the  provisions 
of  the  will.  Had  she  done  so,  she  would  have  been  entitled  to  the 
entire  income  of  the  property  mentioned  in  item  9,  and  might 
have  diminished  the  principal.  Her  age  is  said  to  be  about  51 
years.  With  her  expectancy  of  life,  it  is  probable  that  the  por- 
tion of  the  estate  which  will  be  left  in  the  hands  of  the  trustees  to 
be  distributed  at  the  time  of  her  death  will  be  as  great  as  it  would 
have  been  had  she  accepted'the  provisions  of  the  will. 

The  only  ground  upon  which  the  widow  can  claim  distribution 
of  the  avails  of  the  sale  of  the  real  estate  is  that  there  was  an 
equitable  conversion  of  the  real  estate,  taking  effect  at  the  time 
of  the  death  of  the  testator,  because  of  the  provisions  in  the  will 
that  there  should  be  a  conversion  at  the  death  of  the  widow,  and 
this  would  result  in  saying  that  the  widow  is  to  have  a  distribu- 
tive portion  of  a  fund  that  was  not  to  be  in  existence  until  after 
her  death.     This  is  manifestly  untenable. 

If  all  the  parties  who  might  be  entitled  to  distribution  under 
item  10  of  the  will,  were  now  in  being,  it  might  well  be  said  that 
the  trust  provided  for  in  item  9  of  the  will  would  be  a  dry  trust, 
and  that  there  would,  therefore,  be  no  reason  for  continuing  it. 
But  the  provisions  made  for  distribution  at  the  termination  of 
this  trust  includes,  *'the  children  of  my  brother  Franklin  J.'* 

All  other  distributees  are  mentioned  by  name,  but  the  dis- 
tribution is  to  be  per  capita,  and  since  it  is  to  include  the  children 
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of  Franklin  J.,  and  it  can  not  now  be  known  whether  children 
will  hereafter  be  born  to  Franklin  J.,  it  can  not  be  known  to 
whom,  when,  and  to  how  many  distribution  will  have  to  be  made 
when  this  trust  ends,  and  so  this  trust  must  be  continued.  And 
for  that  purpose  the  probate  court  will  doubtless,  upon  applica- 
tion, appoint  a  trustee;  very  likely  the  testator's  executor  mav 
be  appointed  as  such  trustee,  but  since  duties  are  required  of  the 
trustee  in  the  matter  of  investing  funds,  and  the  like,  which  the 
executor  as  such  can  not  do,  it  would  be  better,  perhaps,  that  some 
other  person  than  the  executor  be  appointed  trustee.  It  will  be 
necessary  however  that  a  trustee  be  appointed. 

The  executor  is  directed,  therefore,  to  pay  to  the  defendant. 
Jennie  McClentic,  all  the  avails  of  the  sale  of  the  homestead,  and 
her  distributive  portion,  as  provided  by  statute,  out  of  the  per- 
sonal property,  not  including  the  avails  of  the  sale  of  the  real  es- 
tate, and  to  pay  to  the  proper  trustee,  when  appointed,  all  the  re- 
mainder of  the  property  in  his  hands  for  distribution. 


PURCHASE  MONEY  LOANED  TO  JOINT  PURCHASBE. 

Circuit  Court  of  Cuyahoera  County. 

Charles  M.  Allen  v.  Emma  H.  Alsop  et  al. 

Decided,  February,  1899. 
Equitable  Liens — Joint  Purchaser  Loaning  Purchase  Money  to  Co-Pur- 
chaser Has  no  Lien  on  that  Share. 

While  it  is  true  that  the  payment  of  an  excess  of  purchase  money  in  a 
joint  purchase  is  sufficient  to  create  an  equity  in  the  nature  of  a 
trust  in  favor  of  the  paying  purchaser  against  the  other  share,  such 
is  not  the  case  where  the  purchaser  does  not  pay  the  purchase 
money  but  loans  it  to  the  joint  purchaser  to  be  used  by  him  io 
paying  for  his  share. 

r.  W,  Shreve,  for  plain titf. 
Tuttle  <0  Filliiis,  contra. 

Laubie,  J.  (sitting  in  place  of  jVFarvin,  J.) ;  Caldwell,  J.,  and 
Hale,  J.,  concur. 
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This  was  a  proceeding  for  the  partition  of  premises  consisting 
c»f  a  house  and  lot  in  Cleveland,  between  the  representatives  of 
two  deceased  owners,  a  brother  and  a  sister,  in  each  of  whom,  at 
their  deaths,  was  the  legal  title  to  one-half,  in  fee.  The  property 
had  been  conveyed  to  the  two  some  twenty-five  years  before  upon 
R  joint  purchase,  after  an  agreement  therefor,  and  after  making 
another  brother,  residing  in  Cleveland,  an  agent  for  the  pur- 
pose, the  funds  to  be  furnished  by  the  brother,  one-half  on  his 
own  account,  the  sister  promising  to  repay  her  brother  the 
other  half  during  her  life,  so  far  as  she  might  be  able  without 
inconvenience  to  herself,  and  that  the  balance  should  be  paid 
from  her  estate  at  her  death.  The  purchase  was  made  to  fur- 
nish joint  homes  for  this  sister  and  brother  and  another  sister 
and  the  husband  of  the  latter  during  their  lives,  if  the  latter 
sister  should  choose  to  occupy  so  long,  but  subject  to  termination 
of  her  rights  by  her  abandonment.  Soon  after  the  conveyance 
and  after  a  limited  reimbursement  of  the  brother,  writings  were 
executed  in  which  the  terms  of  the  undertaking  was  in  part  re- 
cited and  in  part  formally  promised  and  in  which  the  transac- 
tion of  furnishing  so  much  of  the  money  as  was  left  unpaid  was 
mentioned  as  '^ loaned  or  advanced"  to  the  sister  to  enable  her 
to  pay  oflf  her  half  of  the  purchase  money.  The  brother  had 
lived  for  many  years  in  Pittsburgh  where  he  carried  on  ex- 
tensive business  in  which  he  was  engaged  until  he  died  some  two 
years  before  the  sister.  The  sister  continued  to  occupy  the 
premises  until  her  death  but  the  other  had  abandoned  it  several 
years  before. 

The  sum  paid  was  $32,500.  For  this  sum  the  brother  bought 
in  Pittsburgh,  New  York  exchange  payable  to  his  own  order 
and  sent  it  to  the  brother  in  Cleveland,  endorsed  payable  to  his 
order,  and  with  these  funds  the  brother  paid  the  purchase  price 
including  as  part  of  it  the  removal  of  an  incumbrance  of  more 
than  $20,000. 

At  the  time  of  the  purchase  the  brother  had  in  his  hands 
$2,500  of  his  sister's  funds  which  was  applied  as  of  that  date  on 
her  share  of  the  price  and  sometime  afterwards  she  caused  a  fur- 
ther sum  of  $3,500  to  be  paid,  making  in  all  $6,000  reimbursed 
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by  her.  No  other  sum  was  ever  paid  on  the  sum  advanced,  but 
during  her  life  the  brother  released  all  interest  accrued  or  after- 
wards during  her  life  to  accrue. 

The  representatives  of  the  sister  brought  the  suit  and  nuide 
the  devisees  and  executors  of  the  brother  defendants.  It  was 
agreed  that  the  property  could  not  be  divided  and  must  be  sold. 
The  executors  of  the  brother  claimed  a  lien  on  the  sister's  share 
of  the  proceeds  for  the  unpaid  portion  of  the  price. 

There  is  in  this  case  but  one  point  in  issue  between  the  parties, 
or  at  least,  there  is  but  one  point  which  should  determine  the 
case  against  the  executors  of  Hussey  and  that  point  is,  whether 
or  not  the  executors  of  Curtis  G.  Hussey  have  a  lien  in  equity 
on  the  property  in  question.  It  is  claimed  that  they  have,  by 
reason  of  the  fact  that  Mr.  Hussey  and  his  sister  ^Irs.  Terrill 
bought  the  property  together,  and  that  Mr.  Hussey  paid  more 
than  his  proportion  of  the  purchase  money. 

That  is  the  question  in  dispute;  whether  he  did  pay  more 
than  his  proportion,  more  than  his  half  of  the  purchase  moneT. 
or  not. 

In  the  elaborate  brief  filed  by  counsel  for  the  executors,  this 
is  stated  as  being  a  principle  of  equity  upon  which  the  executors 
rely  for  the  purpose  of  establishing  this  lien  or  trust : 

"It  has  long  been  a  recognized  principle  of  equity  in  the  Eng- 
lish law  that  the  payment  of  an  excess  of  purchase  money  in  a 
joint  purchase  is  sufficient  to  create  an  equity  in  the  nature  of  a 
trust  in  favor  of  the  paying  purchaser  against  the  other  share. 
It  was  long  ago  held  sufficient  to  take  away  the  right  of  survivor- 
ship in  what  would  otherwise  be  a  joint  tenancy." 

Such  was  held  in  Lake  v.  Oihson,  1  Equity  Cases  Abridged. 
290,  291 ;  2  Ves.,  Senior,  256. 

Among  the  earliest  cases  I  have  found  directly  on  the  point 
in  this  country,  is  that  of  Warfield  v.  Banks,  11  Gill  ^  John. 
Rep.,  98.  The  case  was  one  of  partition  between  parties  claim- 
ing and  considered  as  tenants  in  common.  The  second  point  of 
the  syllabus  in  that  case  is  as  follows: 

'*  When  one  of  the  several  joint  purchasers  of  land  pays  more 
than  his  due  proportion  of  the  purchase  money  and  the  land  is 
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afterwards  sold  for  the  purpose  of  distribution,  the  party  making 
the  excessive  payment  is  entitled  to  be  paid  and  the  net  balance 
only  is  to  be  distributed  among  the  joint  purchasers." 

There  is  no  question  whatever  so  far  as  the  principle  of  equity 
is  concerned,  and  no  difference  in  regard  thereto,  between  the 
English  authorities  and  the  American,  that  where  the  joint  pur- 
chaser pays  more  than  his  share  of  the  purchase  money,  and  the 
title  is  taken  in  both  or  to  all  the  joint  purchasers,  the  title  is 
held  in  trust  for  him  who  pays  the  most,  to  the  extent  of  the 
excess  which  he  has  paid  over  and  above  his  share  of  the  purchase 
money. 

Now,  perhaps,  the  very  statement  that  I  have  made  is  suffi- 
cient, but  to  make  it  more  explicit,  it  is  and  has  been  always  as- 
serted that  this  payment  must  have  been  in  the  character  of 
purchaser,  that  he,  as  purchaser,  paid  more  of  the  purchase 
money  than  was  requisite  to  entitle  him  to  the  share  agreed  upon 
by  the  contract  made  between  them.  In  other  words,  it  must 
have  been  his  money,  and  that  is  the  only  question  here. 

I  do  not  understand  there  is  any  dispute  between  counsel  as  to 
the  law  or  principle  of  equity,  which  requires  that  it  shall  have 
been  payment  of  or  by  one  of  the  joint  purchasers — payment  by 
him — of  his  money.  And  the  only  point  really  in  dispute  is  as  to 
the  facts  in  the  case;  whether  the  money  in  the  instance  given 
was  the  money  of  the  decedent,  Curtis  G.  Hussey,  at  the  time 
of  payment,  or  the  money  of  his  sister,  Jane  R.  Pettit. 

The  purchase  price  money  was  $32,500,  and  each  party  was 
to  pay  one-half.  Mrs.  Pettit  was  not  able  to  pay  more  than 
$6,000,  and  the  $10,500  remaining  to  complete  her  share  of  the 
purchase  money  was  furnished  by  the  decedent,  Mr.  Hussey. 
It  seems  that  he,  having  a  relative  in  tliis  city,  forwarded  the 
money  in  the  shape  of  drafts  to  his  relative,  a  brother,  and  in 
doing  this,  he  made  and  caused  to  be  sent  a  separate  draft  for 
the  $10,500  which  he  was  advancing  of  the  purchase  money  as 
and  for  Mrs.  Pettit 's  share;  if  he  was  advancing  it  in  the  char- 
acter of  purchaser  or  was  paying  it  in  the  character  of  pur- 
chaser as  part  of  the  purchase  money  to  the  seller,  then,  un- 
doubtedly, he  was  entitled  to  this  lien 
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One  thing  to  strike  us  at  the  very  threshold  of  the  case  is, 
why  he  should  make  the  distinction  and  send  forward  two  drafts 
instead  of  one — why  he  should  send  forward  in  one  draft  es- 
pecially the  amount  for  which  Mrs.  Pettit  was  in  default. 

It  is  all  explained — by  the  contract — if  not  presented  by 
written  contract,  then  subsequently  by  the  parties.  And  I  hare 
that  original  contract  before  us.  It  recites  the  fact  of  this  pur- 
chase, and  then  proceeds  as  follows : 

*  *  And  whereas  said  Curtis  G.  Ilussey  and  Jane  R.  Pettit  were, 
according  to  an  understanding  between  themselves,  each  to  pay 
the  sum  of  sixteen  thousand  two  hundred  and  fifty  dollars,  mak- 
ing in  the  aggregate  the  said  sum  of  thirty-two  thousand  and 
five  hundred  dollars,  and  each  were  and  are  entitled  to  a  on^ 
half  undivided  interest  in  the  fee  simple  of.  in  and  to  said  house 
and  lot ;  and  whereas  said  Jane  R.  Pettit  was  unable  to  pay  more 
than  six  thousand  dollars  on  account  of  her  portion  of  the  pur- 
chase money,  without  embarrassment  to  herself,  therefore  said 
Curtis  G.  Ilussey,  at  the  request  of  said  Jane  R.  Pettit,  loaned 
or  advanced  to  said  Jane  R.  Pettit  the  sum  of  ten  thousand  two 
hundred  and  fifty  dollars  to  enable  said  Jane  R.  Pettit  to  pay 
off  her  share,  the  one-half  of  said  purchase  raonev  of  said  house 
and  lot.'' 

Now,  the  language  of  the  contract  is  in  the  past  tense  and  it 
refers  to  the  original  contract  and  understanding  between  these 
parties  in  the  purchase;  what  their  agreement  was  when  they 
made  the  verbal  agreement  which  now  has  been  reduced  to  writ- 
ing, referring  back  to  the  time  when  they  made  the  purchase, 
that  instead  of  Mr.  Hussey  paying  an  excess  of  the  purchase 
money  to  the  seller  over  and  above  his  own  share,  he  was  loaning 
and  advancing  money  to  Jane  R.  Pettit  at  her  request  to  enable 
her  to  pay  off  her  share  of  the  purchase  price.  So  that  there 
can  be  no  dispute  but  what  it  was  a  loan  from  Mr.  Hussey  to 
his  sister,  ^Irs.  Pettit,  to  the  amount  of  ten  thousand  two  hun- 
dred and  fifty  dollars,  and  that  is  the  reason  why  he  sent  it 
to  his  brother,  his  agent  here,  who  was  attending  to  the  matter. 

This  contract,  which  can  not  be  disputed  and  which  can  not 
be  misinterpreted  and  about  which  there  can  be  no  doubt. 
differed  from  the  oral  testimony  where  the  memory  of  witnesses 
may  be  so  mistaken  as  to  pervert  the  facts.    Here  it  is  in  writ- 
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ing,  about  which  there  can  be  no  misinterpretation  or  doubt, 
and  it  was,  that  Mr.  Hussey  was  loaning  and  advancing  to  Mrs. 
Pettit  the  money  to  enable  her  to  pay  for  her  share  precisely 
as  if  she  borrowed  it  from  a  perfect  stranger  to  the  transaction. 

This  is  a  complete  statement  of  the  whole  case  and  ends  it. 

The  authorities  state  explicitly  that  where  money  is  loaned 
by  one  joint  purchaser  to  another  or  to  the  other  joint  purchaser 
to  enable  him  to  pay  his  share  of  the  purchase  price,  no  trust 
arises.  It  is  not  a  payment  in  excess  on  the  share  of  the  joint 
purchaser;  it  is  merely  a  loan  to  the  joint  purchaser  to  enable 
him  to  pay  off  his  share. 

All  the  other  papers  in  the  case,  and  this  contract  itself,  and 
subsequent  parts  of  it,  seem  to  recognize  the  fact  that  the  parties 
themselves  never  contemplated  that  Mr.  Hussey  should  have 
a  lien  upon  the  premises  for  this  ten  thousand  two  hundred 
and  fifty  dollars,  but  it  expressly  provides  that  M>s.  Pettit  may 
pay  the  amount  to  him  at  such  time  and  in  such  sums  as  she 
may  be  able  to,  and  that,  at  her  death,  it  shall  be  payable  out 
of  her  estate;  and  two  bonds  were  given;  one  corresponding 
with  the  date  of  this  contract;  the  last  bond  that  was  given  to 
take  the  place  of  the  first,  provides  especially  for  the  delay  of 
payment  until  the  death  of  Mrs.  Pettit,  when  the  amount  is  to 
be  payable  out  of  her  estate ;  the  first  bond  of  October  1,  1870, 
refers  to  the  contract  itself  and  provides  that  the  money  shall 
be  paid  as  specified  in  this  contract. 

The  principle  of  equity  to  which  I  have  referred  has  settled 
the  case;  there  can  be  no  lien  because  it  was  not  Mr.  Hussey 's 
money  that  was  paid,  but  it  was  Mrs.  Pettit 's,  for  which  she 
was  indebted  to  Mr.  Hussey. 

The  decree  in  this  case  will  be  the  same  as  entered  in  the 
court  below. 
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LIABILITY  FOR  RENT  WHERE  PREMISES  BECOME  UNINHAB- 
ITABLE THROUGH  NATURAL  DECAY. 

Circuit  Court  of  Cuyahoga  County. 

Qeorge  V.  Muth  v.  Fanny  Wrubel. 

Decided,  April  1,  1899. 

Landlord  and  Tenant— Tenant  Liahle  for  Rent  When  Premises  Become 
Uninhabitable  Through  Gradual  Decay— Trial — Charge  to  Jury. 

1.  Section  4113,  Revised  Statutes,  is  for  the  relief  of  ignorant  and  in- 

different lesi^ees  who  fail  to  protect  themselyes  through  a  special 
provision  in  their  lease,  and  does  not  relieve  the  lessee  from  lia- 
bility for  rent,  where  the  premises  become  uninhabitable  through 
gradual  decay  resulting  from  the  ordinary  action  of  natural  or 
human  agencies. 

2.  It  is  not  error  to  charge  the  jury  that  defendant  had  repudiated  his 

contract,  where  he  had  refused  to  perform  his  contract  and  claimed 
that  through  the  operation  of  law  the  contract  was  no  longer  in 
eftect 

Kerruish,  Chapman  &  Kerruish,  for  plaintiflf  in  error. 
Burton  iSs  Drake,  contra. 

Mabvin,  J. ;  Caldwell,  J.,  concurs ;  Hale,  J.,  not  sitting. 

This  is  a  proceeding  in  error  seeking  to  reverse  the  judgment 
of  the  court  below  in  an  action  wherein  Fannie  Wrubel  brought 
suit  against  George  V.  Muth  to  recover  for  the  breach  of  a  con- 
tract which  she  says  was  originally  entered  into  between  herself 
and  a  man  by  the  name  of  Acnovitch. 

Fannie  Wrubel  was  the  owner  of  certain  property  on  Lorain 
street  in  the  city  of  Cleveland.  She  entered  into  a  written  con- 
tract of  lease  with  Acnovitch,  by  which  he  was  to  have  the  prop- 
erty for  the  period  of  five  years,  beginning  on  the  1st  of  Sep- 
tember, 1891.  The  lease  had  the  ordinary  clauses  and  terms  and 
in  addition  it  had  a  clause  that  all  repairs  upon  the  property 
should  be  made  by  the  lessee.  The  rent  was  four  hundred  and 
eighty  dollars  per  year,  to  be  paid  the  first  day  of  every  month- 
forty  dollars  per  month. 
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The  lease  was  acknowledged  by  Fannie  Wrubel  before  a  proper 
oflScer.    On  the  back  of  that  lease  Muth  made  this  endorsement : 

**I  hereby  guarantee  the  payment  of  the  rent  within  stipu- 
lated, for  the  entire  time  of  the  lease  and  further  guarantee  the 
performance  on  the  part  of  the  lessee,  his  heirs  and  assigns,  of 
all  the  conditions  herein  expressed. 

**But  it  is  expressly  understood  that  if  the  said  Abe  Acno- 
vitch  fails  or  should  violate  the  obligation  of  this  lease  or  if  the 
said  lessee,  Acnovitch,  fails  to  sell  other  beer  than  the  goods  pro- 
duced by  Geo.  V.  Muth,  as  long  as  the  same  is  marketable,  then 
this  lease  shall  be  null  and  void  and  the  said  Geo.  V.  Muth  shall 
have  full  control  of  the  same,  otherwise  it  shall  be  in  full  force. '* 

This  case  was  in  this  court  once  before  and  it  was  then  said 
and  agreed,  and  is  now,  that  the  words  here  used  in  this  en- 
dorsement do  not  express  what  was  intended  by  the  parties.  The 
evidence  shows  that  ^futh  was  operating  a  brewery;  that  the 
place  leased  was  a  place  where  brewers'  goods  were  sold,  and 
that  what  Muth  meant  to  provide  here  was,  that  if  Acnovitch 
failed  to  sell  the  goods  manufactured  by  Muth  the  lease  would 
be  null  and  void,  and  Muth  could  become  the  lessee.  So  that 
this  endorsement  is  to  be  treated  as  though  it  expressed  an  agree- 
ment that  if  Acnovitch  forfeited  his  rights,  then  Muth  became 
lessee;  and  when  Acnovitch  failed  to  sell  goods  manufactured 
by  Muth  and  whenever  he  failed  to  perform  the  conditions  on 
his  part  to  be  performed,  he,  as  lessee,  would  lose  his  rights 
under  the  lease. 

The  petition  sets  forth  that  Acnovitch,  having  occupied  the 
premises  for  a  time,  gave  up  the  possession  to  Muth  and  Muth 
took  possession  and  kept  possession  for  a  time,  and  then  repudi- 
ated the  contract.  Then  Wruble  sought  to  recover  damages  by 
reason  of  such  repudiation,  and  recovery  was  had  in  the  action. 
The  defense  was  that  Muth  was  justified  in  refusing  to  go  on 
under  the  lease,  by  reason  of  the  fact'  that  the  premises  were 
utterly  unfit  for  occupancy  or  use ;  that  at  the  time  notice  was 
served,  to-wit,  on  the  29th  day  of  October,  1892,  this  house  was 
then  in  an  utterly  ruinous,  dilapidated  and  uninhabitable  condi- 
tion; that  it  was  entirely  unfit  for  any  person  to  live  in;  that 
the  sides  had  bulged  out;  that  it  had  sagged  down  in  places 
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and  was  in  a  falling  condition,  and  was  not  only  unfit  to  live 
in,  but  it  was  dangerous  for  any  person  to  remain  in  it ;  that  a 
hole  beneath  it,  which  many  years  before  was  a  cellar,  had  been 
filled  with  ashes;  that  there  was  no  sewerage;  that  the  house 
had  sunk  down  upon  one  side;  that  the  floors  were  rotten  and 
utterly  worthless,  with  great  holes  through  them,  and  that  the 
partition  had  fallen  down  inside,  and  that  it  w^as  in  a  rotten 
and  utterly  worthless  condition,  and  in  such  a  condition  that  the 
only  advisable  thing  to  do  with  it  was  to  tear  it  down  or  to  set 
fire  to  it;  that  it  was  incapable  of  repairing. 

He  sets  up  further  that  he  gave  notice  to  Wruble  that  he 
abandoned  the  premises  because  of  this  condition  of  the  prop- 
erty, and  delivered  up  the  possession  and  gave  the  key  to  her, 
and  that  she  accepted  the  possession. 

On  the  trial  of  the  action  it  was  sought  on  the  part  of  the 
defendant  to  prove  that  these  premises  were  uninhabitable  and 
unfit  for  occupancy,  not  by  reason  of  any  destruction  of  the 
elements,  by  fire  or  hurricane  or  the  like,  but,  as  set  out  in  the 
answer,  that  they  became  uninhabitable. 

Relief  is  sought  by  reason  of  Section  4113  of  the  Revised 
Statutes,  which  reads: 

**The  lessee  of  any  building  which,  without  any  fault  or  neg- 
lect on  his  part,  is  destroyed  or  so  injured  by  the  elements,  or 
other  cause,  as  to  be  unfit  for  occupancy,  shall  not  be  liable  for 
the  payment  of  rent  to  the  lessor  or  owner  thereof,  after  such 
destruction  or  injury,  unless  otherwise  expressly  provided  by 
written  agreement  or  covenant;  and  the  lessee  shall  thereupon 
surrender  possession  of  the  premises  so  leased. ' ' 

In  the  case  of  Hilliard  v.  The  New  York  &  Cleveland  Oos 
Coal  Co.,  41  0.  S.,  662,  this  statute  was  construed,  and  on  page 
669  the  court  uses  this  language: 

*'The  evident  design  of  the  act  was  to  relieve  the  ignorant 
and  indifferent  who  might  fail  to  protect  themselves  by  special 
provision  in  their  lease,  against  the  evil  and  mischief  of  the 
common  law,  wliich  held  the  tenant  liable  for  rent  although  the 
demised  premises  were  destroyed  by  fire,  flood,  tempest  or  other- 
wise, unless  he  was  exempt  from  liability  by  some  express  cove- 
nant in  his  lease. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       429 

1915.]  Cuyahoga  County. 

**The  destruction  or  injury,  within  the  purview  of  the  stat- 
ute, is  not  that  gradual  decay  which  results  from  the  ordinary 
action  of  the  elements  nor  injury  resulting  from  the  ordinary 
action  of  human  agencies,  which  a  lessee  is  supposed  to  have  in 
view  when  he  enters  into  his  contract.  The  statute  is  designed 
rather  to  protect  the  lessee  against  an  unexpected  and  unusual 
action  of  the  elements  or  of  human  forces,  causing  a  total  de- 
struction of  the  demised  premises  or  an  injury  thereto  only 
short  of  a  total  destruction,  which  the  parties  ignorantly  or 
inadvertently  failed  to  anticipate  and  provide  against  when  the 
demise  was  made.'' 

And  the  court  then  quotes  from  a  decision  in  the  state  of  New 
York  under  a  similar  statute,  Suydant  v.  Jackson,  54  N.  Y.,  450. 

The  defendant  below  attempted  to  show,  not  that  there  had 
been  a  destruction  by  the  elements,  but  that  by  reason  of  faulty 
construction  and  the  ravages  of  time  the  building  had  become 
uninhabitable  and  unfit  for  occupancy.  Clearly  that  was  not,  in 
the  language  of  the  Supreme  Court,  an  '*  unexpected  and  un- 
usual action  of  the  elements  or  of  liuman  forces." 

A  large  part  of  the  objections  to  the  admission  of  evidence 
on  the  part  of  the  defendant  below  is  disposed  of  by  this  con- 
struction of  the  statute.  Quite  a  number  of  witnesses  were 
offered  on  the  part  of  the  defendant  below,  to  show  how  badly 
/lecayed  this  property  was  because  of  the  ravages  of  time,  and, 
perhaps,  of  mis-use  by  prior  tenants. 

This  the  court  refused,  and  properly  refused,  unless  we  mis- 
construe the  statute. 

It  was  proposed  to  introduce  in  evidence  a  certain  notice  that 
was  not  properly  identified.  As  we  understand  the  statute  that 
would  not  have  availed  him.  Acnovitch  occupied  this  property 
some  time  after  the.  lease  was  made ;  he  thereafter  left  the  occu- 
pancy of  it,  and  others  went  into  the  occupancy;  rent  money 
was  paid  to  Mrs.  Wrubel  by  Muth  during  the  occupancy  of 
other  tenants,  or  part  of  the  time ;  Muth  says  he  got  this  money 
from  other  tenants  and  paid  it  over  to  her.  Mrs.  Wrubel  testi- 
fies that  she  had  a  conversation  with  ^luth  after  Acnovitch  had 
left.    This  is  what  she  says : 

*'I  went  to  Mr.  Muth  and  I  told  him  Acnovitch  sold  out  the 
place  to  Mr.  Rock,  and  he  said  *No,  I  am  the  lease-holder,  and 


482       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

¥  '  — ^ 

State,  ex  rel.  v.  Railway.  [Vol.  24  (N.a) 

contract  to  the  time  prior  to  and  ending  with  the  time  she  sold 
the  property,  and  also  reduced  the  amount  by  the  difference  she 
had  been  able  to  get  out  Qjc  the  property  after  the  discontinuance 
on  the  part  of  Mr.  Muth  to  pay  any  rent. 

We  think  the  charge  was  clearly  the  law,  and  that  the  ruling 
on  evidence  was  the  proper  ruling. 

There  was  an  agreement  as  to  what  should  be  paid.  Unless 
the  defendant  was  justified  in  giving  up  this  property,  then 
that  agreed  price  between  them  was  a  matter  to  be  taken  into 
consideration  in  determining  the  damages.  That,  the  court  in- 
structed  the  jury,  should  be  done. 

We  think  the  judgment  was  right  and  there  was  no  error  in 
the  proceedings. 


SUrrABILITY  OF  DRAW  BRIDGE  OVER  NAVIGABLE  STREAM. 

Circuit  Court  of  Ashtabula  County. 

State  op  Ohio,  ex  rel  Russell  C.  Humphrey,  v.  The  Lake 
Shore  &  Michigan  Southern  Railway  Company. 

Decided,  March  23,  1901. 

Bridges— Waters— Hand  Draw  in  Bridge  Over  Navigable  Stream  M 
Reasonable— -Jurisdictionr- State  Counts  Have  Jurisdiction  Over 
Navigable  Waters  Entirely  Within  StateSuitability  of  Draw  a 
Question  for  the  Court. 

1.  A  draw  bridge  which  is  operated  by  hand  and  which  requires  tbe 

efforts  of  thirty  men  to  move  it,  resulting  in  long  delays  for  vessels 
seeking  to  pass  it,  is  not  a  compliance  with  a  decree  ordering  the 
construction  of  a  "suitable"  draw  bridge  at  that  point. 

2.  Until  the  United  States  assumes  jurisdiction  over  navigable  waters 

wholly  within  a  state,  the  state  has  jurisdiction  over  them  and  the 
state  courts  may  make  and  enforce  decrees  regarding  the  use  of 
them. 

3.  The  fact  that  plans  for  a  draw  bridge  were  approved  by  the  Secre- 

tary of  War  and  by  the  state  board  of  public  works,  does  not  pre- 
vent the  court  from  requiring  a  different  motive  power  from  th*t 
supplied,  where  the  plans  submitted  and  approved  did  not  disclose 
the  motive  power  for  moving  the  draw. 

4.  The  suitability  of  a  draw  in  a  bridge  over  a  navigable  stream  is  for 

the  court  to  determine. 
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Ooulder  &  Holding  and  Burton  &  Bake,  for  plaintiflf. 
Brewer,  Cook  &  McOotran  and  Judge  Green,  contra. 

Caldwell,  J. ;  Hale,  J.,  and  Marvin  J.,  concur. 

An  action  was  brought  in  this  court  by  the  plaintiff  against 
the  defendant  to  require  the  defendant  to  remove  a  bridge  that 
it  had  and  was  occupying  over  the  navigable  waters  at  Ashtabula 
Harbor. 

In  that  case  the  question  was  tried  as  to  whether  the  waters 
were  navigable  or  not  and  to  what  extent.  This  court  decreed 
in  that  case  that  the  waters  were  navigable  above  the  bridge 
and  that  the  bridge  interfered  with  the  navigation  of  waters, 
and  ordered  the  bridge  to  be  removed  and  left  it  to  the  option  of 
the  railway  company  to  either  build  its  bridge  above  the  naviga- 
ble waters  of  the  river  or  to  build  where  the  one  then  existing 
was,  with  a  suitable  draw  in  the  bridge.  That  case  was  carried 
to  the  Supreme  Court  of  this  state  by  the  defendant,  in  which 
court  this  court  was  aflSrmed,  and  the  defendant  then  carried 
the  case  to  the  Supreme  Court  of  the  United  States,  where  the 
courts  of  this  state  were  aflSrmed. 

The  railroad  company  thereafter  proceeded  to  build  the  bridge 
in  question.  The  evidence  shows  that  they  found  a  bridge  that 
had  been  constructed  for  other  parties  and  for  a  different  place, 
and  bought  that  bridge ;  that  the  bridge  was  360  feet  long  and, 
by  putting  the  pier  on  one  side  of  the  channel,  it  left  an  arm 
to  be  operated  over  the  channel  of  the  river  substantially  180 
feet  long.  "While  it  seems  to  us  that  that  length  of  bridge  was 
entirely  unnecessary  for  this  place  and  especially  for  the  present 
uses,  yet  we  are  not  called  upon  to  condemn  the  same  for  that 
reason,  nor  could  we  do  so,  for  the  railroad  company  had  a  right 
to  anticipate  a  growth  of  business  and  future  conditions  of  the 
harbor. 

This  action  is  now  brought  by  way  of  proceedings  in  contempt 
against  the  railroad  company  for  having  at  Ashtabula  Harbor  a 
bridge  with  a  draw  that  can  not  be  operated  by  the  means  em- 
ployed by  the  railroad,  without  much  interference  with  vessels 
passing  through  the  same,  and  much  injury  to  those  abutting 
upon  the  navigable  waters  of  the  strean^  above  the  bridge;  and 
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it  is  sought  iu  this  proceeding  to  have  the  court  take  SQch 
measures  as  to  carry  out  the  purpose  and  intent  of  the  decree 
that  was  entered  in  the  former  action^  and  compel  the  railroad 
company  to  comply  with  the  intent  and  purpose  of  that  decree. 

Before  the  railroad  company  built  the  bridge  in  question,  it 
submitted  plans  of  the  bridge  to  the  Secretary  of  War,  which 
plans  he  approved ;  and  it  submitted  also  to  the  board  of  public 
works  of  the  state  of  Ohio  the  same  plans,  which  plans  were  ap- 
proved by  that  board.  It  is  contended  by  the  defendant  that, 
having  built  according  to  the  plans  submitted  to  the  Secretary 
of  War  and  the  board  of  public  works  of  Ohio,  that  the  juris- 
diction of  this  court  to  take  such  proceeding  as  are  asked  for 
in  this  action,  is  entirely  wanting.  It  is  contended  that  the  pro- 
ceedings between  the  defendant  and  the  board  of  public  worb 
was  in  form  and  was  in  fact  a  contract ;  that  the  board  of  public 
works  representing  the  state  of  Ohio  in  matters  of  public  im- 
provements, it  amounts  to  a  contract  between  the  state  of  Ohio 
and  the  defendant,  which  settles  and  determines  the  question 
now  before  the  court,  and,  if  it  does  not  strictly  comply  with 
the  decree  made  by  this  court,  still  it  was  a  contract  that  the  state 
had  a  right  to  make  and  if  it  did  make  it  this  court  is  without 
jurisdiction  to  proceed  in  the  matter. 

Various  other  questions  are  raised,  which  I  will  notice  in  their 
order. 

In  the  first  place,  the  defendant  claims  that  it  has  furnished 
a  proper  and  suitable  draw. 

This  involves  the  question  as  to  what  is  a  proper  and  suitable 
draw.  It  may  relate  to  the  mechanical  construction  of  the  bridge 
itself;  or  that  term  may  be  used  to  include  also  the  machinery 
and  means  of  moving  the  bridge— of  opening  and  closing  the 
same.  Certainly  a  bridge  with  the  necessary  structure,  so  far 
as  the  bridge,  strictly  speaking,  is  concerned,  may  have  what 
may  be  called  a  suitable  draw  and  yet  be  entirely  useless  as  a 
draw  bridge  unless  there  is  some  means  of  opening  and  closing 
the  same.  A  bridge  of  this  size,  360  feet  long,  to  be  of  any  use 
at  all,  by  way  of  keeping  the  channel  over  which  it  is  built  open 
for  craft  navigating  the  waters,  must  have  some  means  of  open- 
ing and  closing  the  same. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       435 
1915.]  Ashtabula  County. 

The  railroad  company  claims  that  it  has  furnished  a  bridge 
that,  when  swung,  will  clear  the  channel  of  the  stream,  and  a 
bridge  with  a  draw  which  can  be  operated  by  the  application  of 
ordinary  motive  power  of  hand  or  otherwise;  and  that  they 
have  furnished  a  draw  which  can  be  opened  within  a  reasonable 
time;  and  that,  having  submitted  these  plans  to  the  Secretary 
of  War  and  to  the  board  of  public  works  of  the  state  of  Ohio, 
it  has  fully  complied  with  the  requirement  of  the  decree  and  of 
the  requirements  of  the  United  States  Government  and  of  the 
state  government. 

The  evidence  shows  that  one  man  was  kept  upon  the  bridge  as 
a  draw-tender  and  a  draw- watchman ;  that  when  a  boat  whistled 
for  the  bridge,  it  became  his  duty  to  go  to  where  the  section-men 
were  working  in  the  yards  of  the  company,  which  yards  extended 
from  the  bridge,  one  mile  away,  and  secure  the  section-men  for 
the  purpose  of  opening  the  bridge;  if  the  men  happened  to  be 
near  at  hand,  the  time  was  shorter  than  when  they  were  far 
away ;  sometimes  they  might  be  near  enough  to  be  called  by  the 
person  on  the  bridge  without  his  going  out  after  them ;  but  this 
method  of  operating  the  bridge  caused  delay  at  all  times  very 
unusual  and  unreasonable.  The  evidence  shows  that  sometimes 
the  bridge  was  not  opened  at  all  and  boats  were  unable  to  pass 
through,  and  sometimes  boats,  tired  of  waiting,  or  unwilling  to 
wait  the  length  of  time  necessary  to  get  the  bridge  open,  turned 
about  and  went  away.  The  evidence  shows  that  the  present 
mode,  adopted  for  the  last  five  years,  of  moving  a  bridge  of  this 
size,  is  by  steam-power  or  by  electricity,  and  not  by  hand ;  and 
the  evidence  shows  that  it  would  require  a  sixteen-horse-power 
engine  to  handle  the  bridge  in  proper  manner,  and  that  that 
size  engine  would  be  light  for  the  work.  The  evidence  shows 
that  it  would  require  at  least  thirty  men  to  do  the  work  with 
rapidity  and  certainty. 

The  evidence  conclusively  shows  that  the  railroad  company 
has  at  no  time  since  it  built  the  bridge  used  upon  it  the  requisite 
power  nor  the  facility  in  way  of  number  of  men,  or  time  of 
getting  the  men  there,  to  make  the  bridge  of  any  practical  use 
to  those  desiring  to  use  the  river  above  the  bridge, 
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The  only  excuse  the  railroad  makes  for  not  using  steam-power, 
cr  some  other  artificial  power,  for  opening  and  closing  tht 
bridge,  or  the  requisite  number  of  men  for  doing  it  rapidly  and 
easily,  and  for  not  having  the  men  present  at  the  bridge  ready 
to  open  it  at  any  time,  is  that  the  bridge  is  so  seldom  called  for 
by  any  boat,  that  it  would  be  a  needless  expense  upon  the  de- 
fendant and  that  the  emergency  of  the  ease  does  not  require  it. 

If  the  railroad  company  should  continue  to  operate  the  bridge 
as  it  has  been  doing,  undoubtedly  the  demand  for  the  bridge  f^ 
swing  would  never  be  increased,  for  the  delay  is  such  that  it  is 
of  no  practical  use  to  those  desiring  to  use  the  waters  above  the 
bridge. 

There  is  no  material  differences  between  this  ai^iment  ani: 
the  one  that  might  have  been  used  in  the  former  suit.  In  the 
former  suit  it  might  have  been  said  that  whenever  the  relator 
and  others  owning  property  above  the  bridge,  establish  a  bosi- 
uess  that  demands  a  swing-bridge,  then  they  would  put  one  in. 

The  bridge,  as  it  has  been  operated,  practically  prohibits  hxm- 
ness  being  introduced  above  the  bridge ;  and  it  seems  to  us  un- 
reasonable and  of  no  weight  whateyer  for  the  railroad  to  say 
that  when  the  relator  and  others  establish  business  on  the  waters 
above  the  bridge,  that  calls  for  service,  then  they  will  give  then 
that  service,  but  that,  until  they  have  thus  established  business, 
the  present  service  is  all  that  is  necessary;  whereas,  it  is  clear 
that  with  the  present  service  there  never  will  or  can  be  a  basi- 
ness  of  any  consecjuence  established  above  the  bridge  and  hence 
the  relator  and  others  could  never  make  any  use  of  their  prop- 
erty for  which  it  is  best  adapted. 

But  it  is  said  that  these  plans,  having  been  submitted  to  th«^ 
Secretary  of  War  and  the  board  of  public  improvements  and 
and  being  approved,  this  court  has  no  jurisdiction  to  now  con- 
sider the  sufficiency  and  adaptability  of  this  bridge.  The  evi- 
dence in  the  case  shows,  however,  that  the  mode  and  manner  of 
opening  and  closing  the  bridge  was  never  exhibited  to  those 
authorities  by  any  drawings  or  in  any  other  manner.  The  kind 
of  machinery  used  to  operate  the  draw  was  not  submitted  to 
them,  nor  was  there  submitted  to  them  the  kind  and  amount  of 
power  to  be  used. 
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But  it  is  said  that  the  decree  pointed  out  nothing  except  a 
suitable  bridge,  and  the  decree  not  having  declared  what  that 
suitable  bridge  should  be,  and  it  being  shown  that  the  bridge 
itself  is  suitable,  that  this  court  has  now  no  authority  to  enforce 
any  part  of  its  decree  because  the  decree  has  been  wholly  com- 
plied with. 

If  this  proposition  is  true,  then  the  railroad  company  might 
have  built  the  bridge  as  it  now  is,  without  any  machinery  to 
open  and  close  it ;  and  without  power  to  be  used  for  that  purpose, 
and  it  might  be  said  that  the  decree  had  been  whoUy  complied 
with,  and  yet  the  bridge,  so  completed,  would  be  substantially 
the  same  kind  of  a  bridge  that  the  court  required  to  be  removed. 

It  is  evident  that  the  decree,  when  it  says  *' suitable,*'  means 
a  bridge  complete  in  all  its  parts  and  one  that  has  upon  it  the 
necessary  equipment  and  machinery  for  opening  and  closing  the 
same  to  traffic,  as  such  bridges  are  usually  opened  and  closed. 
If  this  decree,  then,  means  what  we  think  it  does,  then  it  is 
within  the  jurisdiction  of  this  court,  so  far  as  the  limits  of  the 
decree  go,  to  not  only  enforce  the  building  of  the  structure,  but 
the  equipping  it  for  opening  and  closing  within  that  reasonable 
time  that  is  common  in  other  bridges. 

It  is  said  that  this  is  not  the  proper  proceeding  to  take  in 
this  case.  That  if  any  of  the  parties  living  south  of  the  bridge 
have  been  injured  by  the  way  in  which  the  bridge  has  been 
operated,  their  action  is  for  damages;  that  we  are  not  called 
upon  by  such  parties  to  act  except  as  they  may  call  upon  us 
through  the  state  by  means  of  the  proper  officer  of  the  state. 

The  state  is  interested.  It  is  a  matter  pertaining  to  the  inter- 
ests of  the  state ;  it  is  a  matter  directly  over  which  the  state  has 
control;  and  besides,  if  it  had  been  simply  the  individual,  Mr. 
Humphrey,  who  was  making  this  application,  if  he  could  make 
it  at  all,  there  would  be  open  to  him  three  remedies;  he  could 
proceed  by  way  of  indictment,  or  he  could  proceed  by  way  of 
having  the  nuisance  abated,  or  he  could  proceed  for  damages. 

It  has  been  held  in  this  state  and  other  places  that  under  the 
facts  and  circumstances  existing  in  this  ease,  a  proceeding  by 
way  of  damages  is  inadequate.  23  0.  S.,  523.  And  we  may 
cite  manv  cases  from  other  states. 
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There  is  a  ease  in  44  0.  S.  which  bears  directly  upon  the 
question  of  when  a  party  has  an  adequate  remedy  by  way  of 
damages  and  when  he  has  not,  which,  we  think,  is  applicable  to 
the  case  before  us. 

If  we  had  any  authority  to  enter  a  decree  in  this  case  in  ih- 
first  place,  and  it  has  been  established  by  the  highest  court  in 
the  land  that  we  had,  then  we  certainly  have  the  authority  to  en- 
force that  decree  and  can  do  it  in  an  action  of  this  kind,  if  we 
can  do  it  at  all. 

There  is  no  proof  in  this  case,  nor  does  such  proof  exist,  that 
the  United  States  has  ever  assumed  jurisdiction  over  th«e 
waters  by  way  of  any  legislation  whatever,  and  it  is  the  law  that 
until  it  does,  the  state  has  entire,  or  at  least  concurrent,  juris- 
diction over  the  waters  and  her  courts  may  proceed  to  decree 
in  regard  to  the  same  and  to  the  rights  of  parties  therein.  There 
has  been  nothing  done,  either  by  the  general  government  or  the 
state  government  since  our  decree,  that  in  any  way  removes  ovr 
jurisdiction  over  this  matter.  No  legislation  has  been  pointed 
out  to  us ;  nor,  as  far  as  we  know,  is  there  any  legislation  that 
in  any  way  takes  away  the  jurisdiction  of  the  state  courts  over 
these  waters.  The  mere  approval  of  the  plans  of  the  bridge  by 
the  Secretary  of  War  and  the  state  board  of  improvements  would 
not  serve  that  purpose,  nor  is  it  intended  to  serve  any  such  pur- 
pose. It  is  provided  that  such  plans  may  be  submitted  to  th^ 
Secretary  of  War,  because  at  any  time  the  United  States  mav. 
through  Congress,  undertake  to  legislate  over  these  particular 
waters,  and  to  save  parties  who  make  improvements  needless 
expense,  it  is  proper  and  right  that  improvements  be  submitteti 
to  the  Secretary  of  War. 

The  contract  between  the  state  and  defendant  shows  on  th* 
face  of  it  that  the  state  did  not  intend  to  relieve  the  defendant 
from  any  duty  resting  upon  it  under  the  decree  of  this  court. 
In  fact,  it  shows  to  the  contrary.  As  that  contract  requires  of 
the  defendant  everything  that  we  have  construed  the  decree  M 
require  of  the  defendant,  and  if  that  contract  were  to  be  en 
forced  it  would  have  to  be  done  through  the  courts,  and  if  th? 
decree  is  to  be  enforced  that  must  be  done  through  the  court;  so 
certainly,  the  court  has  jurisdiction  to  determine  this  matter. 
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The  defendant  seems  to  have  understood  from  the  beginning 
that  its  method  of  operating  the  draw  would  be  called  in  ques- 
tion ;  it  seems  to  have  had  a  suspicion  that  the  public  would  not 
be  satisfied  with  the  way  in  which  it  was  operating  the  draw; 
and  such  appears  to  be  the  fact  from  the  testimony  which  it  un- 
dertook to  preserve. 

That  testimony  was  kept  and  presented  to  this  court  by  em- 
ployees of  the  railroad  company,  at  the  suggestion  of  the  officers 
of  the  company.  It  is  not  in  harmony  with  the  testimony  of 
disinterested  parties  who  saw  this  bridge  move  at  different  times. 
The  testimony  in  this  case  shows  clearly,  or  at  least  the  weight 
of  it  is,  that  the  operations  of  this  bridge  were  much  more  un- 
satisfactory and  much  more  tedious  than  would  appear  from  the 
testimony  of  the  defendant  on  that  subject. 

The  means  and  force  heretofore  used  on  this  bridge  for  open- 
ing and  closing  it,  have  been  unreasonable  and  not  such  as  the 
law  requires  the  company  to  maintain;  and  they  have  been  so 
unreasonable  that  they  have  made  the  time  of  passing  the  bridge 
so  uncertain  that  no  boat,  unless  it  was  a  boat  owned  by  some 
one  living  above  the  bridge,  would  undertake  to  pass  the  same 
with  any  frequency  at  all,  or  to  carry  on  any  business  or  trade 
or  traffic  that  would  require  it  to  pass  through  the  bridge.  It 
has  been  practical  prohibition  to  all  craft  to  undertake  to  pass 
through  the  bridge ;  and  it  is  no  answer  for  the  company  to  say 
that  it  will  gi\e  no  better  accommodations  until  a  traffic  has  first 
been  established  that  will  warrant  the  necessary  expenditure 
and  outlay ;  nor  will  it  do  for  the  company  to  say  that  it  is  un- 
reasonable to  require  it  to  maintain  an  engine  and  power  day 
and  night,  or  a  large  force  of  men  on  the  bridge  constantly, 
considering  the  amount  of  traffic  that  would  pass  through  the 
bridge. 

But,  in  saying  this,  the  defendant  judges  the  amount  of  traffic 
by  what  it  has  had ;  by  what  is  an  effectual  prohibition  to  traffic 
to  go  above  the  bridge. 

We  believe  that  the  railroad  company  might  have  built  a 
bridge  that  would  have*  been  entirely  sufficient  for  this  place 
on  which  the  draw  might  have  been  operated  by  hand-power  by 
the  use  of  two  or  three  men,  and  the  only  reason  why  it  may  not 
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so  operate  a  bridge  is  because  it  has  seen  fit  to  place  there  a 
bridge  which  requires  a  much  greater  force  to  handle ;  and  as 
the  railroad  company  has  seen  fit  to  use  so  large  and  exteosive 
a  bridge,  it  certainly  can  not  complain  if  the  courts  require  it 
to  use  a  proper  force  and  appliances  for  handling  the  same. 

It  is  claimed  that  this  court  has  no  authority  to  establish  any 
rules  or  regulations  governing  the  operation  or  opening  of  the 
bridge  in  question. 

The  court  has  authority  to  carry  out  this  decree,  and  to  re- 
quire the  defendant  to  use  such  means  as  are  necessary  for  that 
purpose. 

Decisions  are  not  wanting  to  show  that  it  is  for  the  courts  io 
determine  whether  a  draw  is  suitable  or  not.  2  Gray,  339;  4 
Conn.,  54. 

The  purpose  of  law-makers  and  of  courts  is  to  so  regulate 
trafiic  upon  the  bridge  and  traffic  upon  the  navigable  waters, 
that  they  shall  interfere  with  each  other  as  little  as  possible. 
The  state  may  determine  in  its  legislative  capacity,  that  one  is 
of  so  muf'h  greater  importance  than  the  other,  on  aex>ount  of  the 
quantity  and  volume  of  business,  that  the  lesser  shall  give  way 
entirely  to  the  greater ;  and  the  private  individual  who  is  dam- 
aged by  such  action  on  the  part  of  the  state,  may  have  no  cause 
of  action  for  damages ;  but  we  apprehend  that  the  courts  have 
no  authority  to  say  that,  because  the  traffic  of  defendant  over 
its  bridge  is  very  large  and  that  upon  the  water  is  small,  there- 
fore that  upon  the  water  should  yield  to  that  upon  the  bridge. 
This  reasoning  would  lead  to  keeping  the  traffic  upon  the  water 
at  a  minimum,  and  the  traffic  upon  the  bridge  at  a  maximum, 
greatly  to  the  injury  of  the  public,  and  it  has  been  the  law,  and 
is  today,  that  no  one  has  a  right  to  obstruct  or  materially  impede 
the  use  of  navigable  waters  for  the  commerce  for  which  they 
are  adapted. 

The  court,  therefore,  is  unable  in  this  case,  in  following  the 
law,  to  adopt  the  ideas  of  the  defendant  that  it  is  under  obliga- 
tion to  afford  only  such  privileges  and  opportunities  for  passing 
through  its  bridge  as  the  size  of  the  commerce  may  demand. 

The  railroad  company  has,  in  a  measure,  tried  to  comply  with 
the  decree,  and  insists  that  it  has  complied  with  the  same  in 
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good  faith  so  far  as,  in  its  opinion,  it  believed  it  was  under  obli- 
gations to  comply. 

The  kind  of  service  it  has  given  to  boats  passing  its  bridge, 
it  contends,  is  all  that  the  law  of  the  decree  required  of  it,  and 
that  in  every  way  it  has  acted  in  good  ftith. 

The  court  is  inclined  to  give  the  company  credit  for  acting 
in  good  faith  and  not  designedly  refusing  to  carry  out  the  de- 
cree of  this  court.  Nevertheless,  what  it  has  done  does  not  sat- 
isfy the  law  of  the  case  nor  the  law  intended  to  be  imposed  upon 
the  defendant  by  the  decree,  and  which  we  believe  the  decree 
does  impose  upon  it.    • 

Having,  therefore,  determined  this  much,  it  would,  perhaps, 
be  unjust  at  this  time  to  proceed  to  punish  the  defendant  for  a 
failure  to  comply  with  the  decree  of  the  court,  when  the  decree 
itself  does  not  point  out  definitely  what  the  defendant  is  to  do 
by  way  of  specifying  wherein  and  to  what  extent  it  must  afford 
lawful  privileges  to  those  navigating  the  waters  under  its  bridge. 
The  means  to  be  adopted  to  comply  with  the  law  of  the  decree 
were  left  wholly  to  the  company.  If  it  adopted  means  that  could 
not  accomplish  the  end  required  of  it,  it  would  afford  no  excuse 
in  law  for  not  doing  anything  more,  but  it  might  be  some  excuse 
for  its  action  so  that  it  would  be  unjust,  when  it  had  done  what 
it  has  in  good  faith — believing  that  it  had  fully  complied — ^to 
punish  it,  as  would  be  done  in  case  of  a  refusal  to  comply  at  all. 

Under  such  circumstances,  in  an  action  of  this  kind,  it  is 
within  the  authority  of  the  court  and,  we  believe,  within  the 
duty  of  the  court,  to  point  out  to  the  defendant  wherein  it  has 
not  complied  with  the  decree  of  the  court,  and  give  to  it  a  further 
opportunity  and  require  that  by  a  time  named  it  shall  comply 
with  the  decree  as  understood  by  the  court  and,  if  not,  then  the 
excuse  now  offered  can  no  longer  be  plead  by  the  defendant. 

We,  therefore,  say  to  the  defendant,  that  it  is  its  duty  by  the 
decree  to  furnish  a  draw-bridge  for  that  place,  such  as  is  cus- 
tomary over  navigable  waters.  That  means  that  it  shall  have  a 
suitable  draw  and  machinery  and  power  necessary  for  operating 
the  same,  as  such  bridges  are  usually  operated,  and,  under  the 
testimony  in  the  case,  that  power  should  be  such  that  this  bridge 
can  be  opened  within  seven  minutes  from  the  time  it  gets  the 
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signal  from  the  boat.  In  fixing  the  time,  we  believe  that  we 
have  given  the  railroad  company  a  full  length  of  time  usual  for 
bridges  situated  under  like  circumstances  of  this  bridge. 

We  will  not  say  that  the  power  to  be  used  shall  be  steam  or 
electricity,  although  the  evidence  shows,  without  contradiction, 
that  the  power  usual  on  bridges  of  this  size,  adopted  within  the 
last  five  years,  is  steam  or  electricity. 

Under  the  circumstances,  we  believe  that  the  railroad  com- 
pany should  have  the  privilege  of  moving  this  bridge  by  hand- 
power  providing  suflScient  men  are  used  to  have  the  bridge 
opened  within  seven  minutes  from  the  time  the  signal  from  the 
boat  is  given.  This  can  not  be  done,  according  to  the  evidence, 
in  the  method  which  has  been  adopted  by  the  railroad  company. 

The  matter  of  sending  for  help  at  quite  a  distance  from  the 
bridge,  and  giving  time  for  the  help  to  get  there,  is  not  sufficient 
and  does  not  comply  with  the  law  of  the  case. 

Accepting  the  plea  of  the  defendant  that  it  has  acted  in  good 
faith,  believing  that  it  was  complying  with  the  decree  of  the 
court,  and  having  pointed  out  more  definitely  than  the  decree 
does,  what  is  required  of  the  defendant  to  fully  comply  with 
the  decree,  we  give  the  defendant  a  further  opportunity  to 
comply  with  the  terms  of  the  decree  as  herein  construed,  and  we 
will  postpone  this  case  until  the  13th  day  of  May,  1901,  to  give 
the  defendant  an  opportunity  to  perform  the  duties  imposed 
upon  it  by  the  decree  as  construed  by  the  court,  and,  if  it  has  not 
by  that  time  so  complied,  we  will  further  consider  what  is  to  be 
done  in  this  case. 
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EMPLOYES  AT  YEARLY  SALARY  NOT  ENTITLED  TO  OVER- 

TIME. 

Circuit  Court  of  Cuyahoga  County. 

Thomas  W.  Davis  v.  R.  S.  Hubbard,  Treasurer  of  Cuyahoga 
County,  et  al. 

Decided,  March  17,  1899. 

Master  and  Servant— No  Extra  Compensation  Recoverable  Where  Em- 
ployment is  at  Yearly  Salary. 

In  the  absence  of  any  express  provision  in  the  contract  of  employment, 
an  employee,  who  is  employed  in  a  certain  capacity  at  a  yearly 
salary,  can  not  maintain  an  action  to  recover  extra  compensation 
for  time  spent  in  excess  of  eight  hours  per  day. 

Caldwell,  J. ;  Hale,  J.,  and  Marvin  J.,  concur. 

Thomas  W.  Davis  brought  this  action  in  the  court  below  to 
recover  for  over-work  under  a  contract. 

An  answer  was  filed  denying  any  indebtedness,  and  a  reply 
was  filed  to  that. 

When  the  case  came  before  the  court  below,  an  objection  was 
made  to  any  testimony  under  the  pleadings,  based  on  the  ground 
that  there  was  no  cause  of  action  set  out  in  the  petition.  The 
court  sustained  that  demurrer  to  evidence,  and  a  verdict  was 
rendered  by  direction  of  the  court  for  the  defendant,  Hubbard, 
and  a  judgment  entered  therein  dismissing  the  petition.  The 
action  was  first  brought  against  R.  S.  Hubbard  individually,  and 
against  R.  S.  Hubbard,  treasurer  of  Cuyahoga  county,  and  a 
demurrer  was  filed  to  that  petition  which  was  sustained,  but  no 
final  judgment  entered,  and  the  plaintiff  below,  Davis,  took  leave 
to  amend  the  petition  and  put  it  in  the  shape  in  which  it  was 
at  the  time  the  case  was  finally  disposed  of  in  the  lower  court. 

The  first  part  of  the  petition  presents  one  question  involved 
here,  and  the  latter  part  another,  and  although  they  might  be 
considered  together,  I  will  consider  them  separately. 

This  is  plaintiff's  amended  petition: 
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*'Now  comes  the  plaintiff  and  by  leave  of  court  first  obtained 
files  this,  his  amended  petition  herein,  and  for  his  cause  of  action 
he  says: 

'*The  defendant,  R.  S.  Hubbard,  is  the  duly  qualified  and  act- 
ing treasurer  of  the  county  of  Cuyahoga  in  the  state  of  Ohio, 
and  on  the  first  day  of  September,  1894,  plaintifE  entered  into  a 
contract  with  said  defendant,  by  the  terms  of  which  contract  the 
plaintiff  promised  and  agreed  to  enter  the  employ  of  said  de- 
fendant in  the  capacity  of  a  deputy  in  the  office  of  said  county 
treasurer  of  said  county  and  to  perform  the  duties  of  said 
deputy,  in  consideration  of  which  agreement  said  defendant,  as 
treasurer  of  said  county,  promised  and  agreed  to  pay  to  plaintiff 
for  said  services  as  deputy  at  the  rate  of  one  thousand  dollars 
per  annum,  payable  semi-monthly;  that  said  agreement  waa 
thereafter  modified  and  made  definite  in  this,  to-wit :  The  said 
plaintiff  and  defendant  agreed  that  eight  hours  per  day  should 
constitute  a  day's  work  of  said  plaintiff;  that  under  said  agree- 
ment as  so  modified  and  made  certain,  the  plaintiff  entered  said 
employment  as  deputy  county  treasurer  and  continued  in  said 
occupation  and  employment  up  to  and  until  the  31st  day  of 
January,  1896,  on  which  day  plaintiff  was  discharged  from  said 
employment  by  said  defendant." 

The  petition  sets  out  the  amount  of  labor  he  (Davis)  per- 
formed during  the  time  he  was  acting  in  the  capacity  of  deputy 
treasurer,  to  the  amount  sued  for  in  this  petition,  at  fifty  cents 
an  hour,  as  over- work,  in  excess  of  the  eight  hours  per  day.  Now 
he  says  this  was  only  done  to  make  the  agreement  more  specific, 
that  eight  hours  should  be  a  day's  work;  that  that  was  the  only 
object  and  purpose,  and  that  for  any  work  over-time  he  was  to 
be  paid  extra. 

If  the  original  contract  meant  eight  hours  should  be  a  day's 
work,  then  the  additional  contract  made  did  not  alter  the  origi- 
nal contract  in  that  respect;  eight  hours  still  constituted  the 
day 's  work.  But  if  the  contract  meant  as  here  set  out — the  sub- 
stance of  it,  and  that  is  all  we  have — if  the  contract  read  that 
he  was  to  perform  such  ordinary  labor  or  ordinary  day's  em- 
ployment as  the  duties  of  the  office  called  for  and  as  was  cus- 
tomary in  the  office,  if  the  contract  meant  that,  then  the 
alteration,  whatever  the  eight  hours  meant,  was  without  any 
consideration  whatever  and  would  be  of  no  binding  force.    It 
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would  simply  be  agreeing,  after  a  contract  was  made,  to  pay  a 
party  more  than  he  was  to  receive  by  the  contract,  without  any 
extra  consideration,  and  it  would  have  no  binding  effect  upon  the 
party  so  agreeing.  So  that  the  original  contract  not  being  in 
force  as  to  its  terms,  we  can  only  take  the  contract  as  being  what 
contracts  of  this  nature  generally  mean. 

It  would  be  a  strange  doctrine  to  most  of  the  merchants  of 
this  city  where  they  employ  a  man  to  work  in  a  store  on  a  salary 
of  a  thousand  dollars  a  year,  if  that  man  was  only  to  work  eight 
hours  a  day  and  when  he  worked  eight  hours  each  day  for  a 
year,  he  had  fully  performed  his  contract,  although  it  was  the 
fustom  in  that  store  to  open  very  early  in  the  morning  and  keep 
open  until  very  late  in  the  evening,  or  until  nine  or  ten  o'clock 
at  night. 

And  so  we  might  follow  this  in  any  department  of  the  busi- 
ness of  life  where  men  are  employed  by  the  year.  It  would  be 
introducing  into  that  kind  of  contract  an  element  that  the  public 
has  not  dreamed  of.  And  to  hold  now  under  any  law  that  exists 
in  this  state  that  eight  hours  a  day  applies  to  a  contract  of  this 
character,  would  be  going  beyond  anything  that  the  law  would 
warrant,  and  would  simply  be  revolutionizing  the  understanding 
that  is  entered  into  by  both  employer  and  employee  under  con- 
tracts of  this  character,  and  that  would  not  do.  Instead  of  the 
courts  becoming  arbitrators  of  principles  of  law  to  make  persons 
more  safe  and  to  secure  men  in  their  property  and  in  their 
rights,  it  would  be  making  the  courts  mere  machines  to  over- 
throw all  the  safety  in  contracts  that  parties  have. 

Now,  so  far  then  as  we  have  any  knowledge  concerning  this 
contract  of  the  hiring  by  the  year  at  a  thousand  dollars,  it  means 
that  he  was  to  devote  such  time  to  the  work  of  the  office  of  the 
treasurer  of  the  county  as  men  generally  do  who  work  in  that 
capacity  in  receiving  taxes  and  working  upon  the  books;  and 
we  all  know  that  that  varies ;  there  are  seasons  when  people  are 
not  paying  taxes  that  a  day's  work  may  be  short,  and  there  are 
other  seasons  when  the  day's  work  is  necessarily  long;  and  I 
notice  that  for  all  extra  hours  charged  here,  he  has  charged  for 
days  longer  than  eight  hours,  and  this  being  true,  under  any  fair 
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construction  of  the  contract  as  entered  into,  it  clearly  appears 
that  the  new  contract  was  one  without  any  consideration  so  far 
as  the  treasurer,  Hubbard,  is  personally  concerned;  hence  of 
no  binding  effect  whatever. 

This  might  be  suflScient,  but  further  on  the  plaintiff  says,  that 
said  R.  S.  Hubbard,  as  county  treasurer  as  aforesaid,  did  not^  at 
the  time  said  extra  labor  was  performed,  nor  at  any  time  within 
the  period  of  said  employment  or  theretofore,  agree  with  the 
county  commissioners  of  said  county  of  Cuyahoga  as  to  the  com- 
pensation which  this  plaintiff  was  to  receive  for  said  extra  labor, 
nor  was  said  defendant  authorized  by  said  county  commissioners 
of  Cuyahoga  county  to  employ  this  plaintiff  at  said  extra  labor 
at  a  stipulated  sum  per  day  in  accordance  with  the  statute  in 
such  case  made  and  provided. 

Wherefore,  he  concludes  that  the  said  R.  S.  Hubbard  per- 
sonally is  liable  for  this  extra  labor.  In  other  words,  he  says 
that  there  is  a  statute  in  this  state  and  that  under  it  Hubbard 
can  employ  help  in  the  office  of  county  treasurer  only  in  accord- 
ance with  that  statute  and,  not  having  the  authority  required 
from  the  county  commissioners  to  do  what  he  undertook  to  do, 
he  therefore  could  not  bind  the  county  and  hence  did  bind  him- 
self personally. 

I  have  examined  this  question  because  It  is  new.  with  some  con- 
siderable care,  and  I  find  this  to  be  the  rule  in  regard  to  public 
officers,  and  it  varies  somewhat  from  that  of  an  agent. 

It  is  frequently  said  in  works  on  agency,  that  if  the  agent  does 
not  bind  his  principal  because  he  has  gone  beyond  the  authority 
given  him,  then  he  binds  himself;  and,  with  some  exceptions, 
that  is  quite  a  general  rule.  Now  that  is  not  the  rule  in  regard 
to  public  offices.  A  public  officer  may  not  bind  himself  and  yet 
he  may  not  bind  the  principal.  The  party  may  be  without  any 
remedy  either  as  to  the  public  officer  or  corporation — the  mu- 
nicipal corporation  if  it  be  such— or  the  government,  or  what- 
ever corporation  of  which  he  may  be  acting  as  a  public  officer. 
But  1  f^nd  this  to  be  laid  down  as  the  rule  governing  public 
(fficers,  that  the  party  can  recover  from  the  officer  only  where 
he  has  acted  without  authority  from  his  principal  and  has  used 
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apt  words  to  bind  himself.  Before  he  can  be  held  liable,  he 
must  have  acted  entirely  without  authority  to  act,  and  he 
must  then  have  used  apt  words  to  bind  himself. 

I  have  examined  all  the  cases  that  were  cited  to  show  that 
Mr.  Hubbard  is  liable  under  this  petition,  and  I  find,  in  every 
case  cited,  that  they  find  that  the  officers  acted  clearly  without 
any  authority,  and  without  any  contract  and  they  used  apt 
words  to  bind  themselves.  This  contract  is  entirely  wanting  in 
showing?  that  Hubbard  used  any  apt  words  to  bind  himself.  No 
language  is  set  forth,  nothing  definite  is  set  forth  to  determine 
that  matter  at  all — a  mere  conclusion  and  nothing  else — and 
that  is  not  set  forth  as  a  conclusion  from  the  words  used,  but  as 
a  conclusion  of  law.  So  that,  in  this  case  it  would  be  impossi- 
ble to  hold  Mr.  Hubbard  until  it  is  shown,  first,  that  he  acted 
without  authority,  and  second,  that  he  used  apt  words  in  the 
contract  he  made,  to  bind  himself;  and,  even  then,  there  are 
exceptions  to  that  rule,  and  one  is  this:  If  the  officer  act 
under  a  public  statute  that  limits  his  authority  and  shows  just 
how  far  he  may  go,  then  the  party,  who  acts,  who  deals  with  him, 
deals  with  knowledge  of  his  authority  and  he  knows  that  he  has 
no  authority  to  make  such  contract,  because  what  is  known  pub- 
licly is  known  by  all  men,  and  a  public  statute  and  any  action 
that  officers  may  take  under  it,  that  is,  of  a  public  nature,  is 
known  by  everybody.  And  that  being  true  and  the  contract 
having  no  apt  words,  even  if  he  has  exceeded  the  authority  of 
the  statute  and  acted  contrary  to  it  without  authority  to  act  un- 
der it,  he  still  is  not  liable. 

This  is  held  in  18  Ind.,  66;  4  Minn.,  126;  and  in  a  number  of 
other  cases  cited. 

It  is  held  that  the  party  dealing  with  the  officer  in  such  case 
is  presumed  to  know  his  authority:  16  Fed.  Rep.,  688;  42  Ind., 
106;  12  Iowa,  142;  18  Md.,  276;  52  Mo.,  578;  7  Wallace,  606; 
and  I  have  seen  many  other  cases  on  this  subject. 

There  are  cases  holding  that  where,  as  in  this  case,  the  party 
is  bound  to  know  the  authority  of  the  officer  and  deals  with  him 
about  matters  that  concern  the  government,  such  dealings  are 
against  public  policy;  that  it  is  against  public  policy  to  have 
an  officer  dealing  with  matters  pertaining  to  government  where 
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he  has  no  authority  to,  and  the  party  thus  dealing  with  hira 
can  not  justify  his  acts  even  on  a  personal  basis  and,  in  order 
to  escape  liability  himself,  it  is  not  necessary,  that  he  should 
create  a  liability  against  his  principal,  against  the  corporation. 
That  is  held  in  a  number  of  cases:  22  Conn.,  371;  29  Cal.,  — : 
21  Wis.,  199;42Ind.,  106. 

This  being  the  law  of  the  case  as  I  find  it  laid  down  without 
exception,  it  appears  conclusively,  beyond  all  possibility  to  con- 
tradict it,  that  Hubbard  in  this  case  did  not  make  himself  lia- 
ble on  this  contract,  even  though  he  made  it,  and  even  if  it  had 
a  sufficient  consideration  to  sustain  it,  which  it  did  not  have,  as 
I  have  stated. 

The  judgment  of  the  court  below  is  affirmed. 


COURT  OF  APPEALS.  449 


1916.]  Hamilton  County. 


DESCENT  OP  ANCESTRAL  PROPERTY  PASSING  BY  WOX  TO 
THE  RELICT  OP  A  DECEASED  HUSBAND. 

Court  of  Appeals  for  Hamilton  County. 

Aeibert  Gazlay  et  Aii  V.  John  E.  Gosling  et  al.* 

Decided,  November  22,  1916. 

Law  of  Descent— Deceased  Hushcnd  Not  the  Ancestor  of  Bis  Relict— An- 
cestral  Property  Devised  by  Husband  to  Wife  Who  Died  Testate 
Thereby  Stripped  of  Its  Ancestral  Quality^-And  Next  of  Kin  of  the 
Husband  Can  Not  Maintain  an  Action  to  Contest  the  Will  of  the 
Wife. 

1.  Within  the  meaning  of  the  statutes  of  descent,  Sections  8573  to  8577, 

G.  C,  Inclusive,  a  deceased  husband  can  not  be  the  ancestor  of 
his  relict. 

2.  Property  which  came  to  a  deceased  husband  of  a  relict  as  ancestral 

property  by  dlscent,  devise  or  deed  of  gift,  and  Is  devised  by  him 
to  his  widow,  ceases  to  be  ancestral  property  In  h^  hands,  and  if 
she  should  die  Intestate  such  property  would  not  pass  under  the 
provisions  of  Section  8573,  G.  C,  to  the  blood  of  the  original  an- 
cestor from  whom  the  estate  came. 

3.  When  such  relict  of  a  deceased  husband  dies  testate  seized  of  prop- 

erty which  was  ancestral  In  her  deceased  husband,  but  came  to 
her  by  devise  from  said  husband,  those  who  are  of  the  blood  of  the 
husband  and  of  the  ancestor  from  whom  the  estate  came  and  the 
next  of  kin  of  the  deceased  husband  have  no  such  Interest  in  the 
property,  as  entitles  them  to  maintain  an  action  to  contest  her  said 
will. 

C.  W,  Baker,  for  plaintiffs  in  error. 

Schorr  &  Wesselmann  and  Clore,  Dickerson  &  Clayton,  contra. 

Gorman^  J. 

Plaintiffs  in  error  brought  an  action  in  the  court  below  to 
contest  the  will  of  Susan  Gazlay,  deceased.  Upon  motion  of  the 
defendants  the  court  ordered  the  plaintiffs  to  amend  their  peti- 

•  Motion  for  an  order  to  direct  the  court  of  appeals  to  certify  itj^  record  over- 
ruled by  the  Supreme  Court  January  25,  1916. 
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tioiiy  which  was  accordingly  done  and  an  amendment  to  the 
amended  petition  was  also  filed. 

In  substance  the  plaintifb  claim  in  their  amended  petition  and 
the  amendment  thereto  that  Susan  Gazlay  died  testate  on  or 
about  April  9,  1913,  leaving  a  paper  writing  which  purporti 
to  be  her  last  will  and  testament,  and  which  they  aver  is  not  her 
last  will  and  testament.  Plaintiffs  further  aver  that  they  are 
brother  and  sister,  and  are  heirs  at  law  of  Susan  Ghizlay,  de- 
ceased, and  that  they  are  the  only  children  of  Carter  Gazlay, 
deceased ;  that  Carter  Gazlay,  their  father,  was  the  only  sutvIy- 
ing  child  and  sole  heir  at  law  of  Aribert  Gazlay,  deceased;  that 
Aribert  Gazlay,  deceased,  was  a  brother  of  James  W.  Gazlay, 
deceasedj  and  that  James  W.  Gazlay,  deceased,  was  the  father 
of  Allen  Gazlay,  deceased,  who  was  the  husband  of  Susan  Gaz- 
lay, deceased,  testatrix  herein;  that  James  W.  Gazlay  left  no 
children  but  Allen  W.  Gazlay,  deceased,  and  said  Allen 
W.  Gazlay  left  no  issue  and  had  no  other  property  except  that 
which  he  inherited  from  his  father,  James  W.  Gazlay,  deceased, 
except  what  he  may  have  purchased;  that  said  Susan  Gazlay, 
deceased,  obtained  all  the  property  and  estate  which  she  had  in 
her  lifetime  and  of  which  she  died  seized  through  her 
husband,  Allen  W.  Gazlay,  by  inheritance,  devise  and  gift, 
and  in  no  other  way,  so  that  under  the  statutes  of  descent  and 
distribution  had  said  Susan  Gazlay  died  intestate  her  said  prop- 
erty would  have  reverted  to  the  collateral  blood  kin  of  her  hus- 
band, Allen  W.  Gazlay,  and  that  plaintiffs  are  such  collateral 
blood  kin.  Plaintiffs  further  aver  that  said  James  W.  Gazlay 
had  a  brother,  Theodore  Gazlay,  who  died  leaving  children  and 
their  representatives  who  are  parties  to  this  cause,  and  that 
said  James  W.  Gazlay  had  other  brothers  and  sisters  who  are 
deceased,  and  whose  representatives  are  made  parties  hereto. 
Plaintiffs  pray  that  an  issue  be  made  up  as  provided  hy 
statute,  and  that  said  paper  writing  purporting  to  be  the  said 
last  will  and  testament  of  Susan  Gazlay  be  held  not  to  be 
her  last  will  and  testament. 

To  this  petition  and  to  the  amendment  thereto  a  demurrer 
was  filed  by  the  defendants,  which  demurrer  was  sustained,  and 
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the'  plaintiffs  not  desiring  to  plead  further,  the  petition  was 
dismissed  at  their  cost.    They  prosecute  error  to  that  judgment. 

Prom  the  averments  of  the  amended  petition  it  appears  that 
the  plaintiffs  in  error  are  the  first  cousins  once  removed  of  Allen 
W.  Gazlay,  deceased,  being  the  children  of  his  first  cousin, 
Carter  Gazlay.  It  further  appears  that  the  estate  of  Susan  Gaz- 
lay  came  to  her  by  devise  from  her  husband,  Allen  W.  Gazlay, 
and  that  the  estate  of  Allen  W.  Gazlay  which  came  to  Susan 
Gazlay  descended  to  Allen  W.  Gazlay  from  his  father,  James 
W.  Gazlay,  by  devise,  descent  or  deed  of  gift;  that  there  are  no 
children  of  Allen  W.  Gazlay,  deceased,  and  no  brothers  oi;  sisters. 

The  question  presented  by  this  demurrer  is  whether  or  not  the 
plaintiffs  in  this  case  have  an  interest  in  the  estate  of  Susan 
Gazlay,  deceased,  or,  rather,  would  they  have  an  interest  in  that 
estate  if  the  paper  writing  purporting  to  be  her  last  will  and 
testament  should  be  set  aside  and  held  for  naught.  Under  the 
will  of  Susan  Gazlay  they  are  not  legatees  or  devisees,  nor  are 
they  heirs  or  next  of  kin  of  Susan  Gazlay,  so  far  as  the  averments 
of  the  petition  disclose.  Their  only  right,  as  they  claim,  to  main- 
tain this  action  is  by  virtue  of  the  fact  that  they  are  of  the  blood 
of  Allen  W.  Gazlay  and  James  W.  Gazlay,  from  whom  the  es- 
tate came.  If  they  would  have  no  interest  in  the  estate  of  Susan 
Gazlay  in  case  her  will  should  be  set  aside,  then  they  are  not 
proper  parties  plaintiff;  they  would  have  no  interest  in  this  ac- 
tion and  could  not  maintain  the  action,  and  the  demurrer  was 
properly  sustained. 

We  are  of  the  opinion  that  the  court  of  common  pleas  did  not 
err  in  sustaining  the  demurrer  to  the  petition. 

Plaintiffs  claim  under  Section  8573,  Subdivision  6  of  the  Gen- 
eral Code,  which  is  the  section  relating  to  the  descent  of  ances- 
tral property.  Plaintiffs*  counsel  in  his  brief  admits  that  there 
are  no  children  or  their  legal  representatives  of  Susan 
Gazlay;  that  there  is  no  husband  of  Susan  Gazlay,  he 
having  died  before  Susan  Gazlay;  that  there  are  no  brothers  or 
sisters  of  Allen  W.  Gazlay;  that  there  is  no  ancestor  of  Allen 
W.  Gazlay  to  whom  the  estate  may  ascend.  He  admits  that 
James  W.  Gazlay,  the  ancestor  from  whom  the  estate  came,  is 
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deceased,  and  that  the  only  child  of  that  ancestor  is  AJlen'W. 
Gazlay,  who  is  deceased;  that  there  is  no  relict  of  Allen  W. 
Gazlay  to  take  the  estate,  and  none  of  the  half-blood.  Bnt  be 
claims  that  under  Subdivision  6  plaintiffs  are  entitled  to  inherit 
this  property  as  the  next  of  kin  of  Allen  W.  Gazlay.  That  sub- 
division of  the  section  reads  as  follows : 

"If  there  are  no  such  half-brothers  and  sisters  of  the  intestate, 
or  their  legal  representatives,  the  estate  shall  pass  to  the  next  of 
kin  to  the  intestate  of  the  blood  of  the  ancestors  from  whom  the 
estate  came,  or  their  legal  representatives." 

Now  it  will  be  noted  that  two  conditions  must  exist  to  enable 
the  plaintiffs  to  inherit  this  estate  if  Susan  Gazlay  had  died  in- 
testate: They  must  be  the  next  of  kin  of  Susan  Gazlay,  and 
also  of  the  blood  of  the  ancestor  from  whom  the  estate  came— 
that  is,  the  blood  of  Allen  W.  Gazlay.  According  to  the  allega- 
tions of  the  petition  they  are  of  the  blood  of  Allen  W.  Gazlay 
and  of  the  blood  of  James  W.  Gazlay,  his  father,  but  they  are 
not  next  of  kin  of  Susan  Gazlay,  the  intestate — assuming  that 
she  would  be  intestate  if  this  will  were  set  aside.  Therefore  it 
appears  certain  that  they  could  not  inherit  this  property,  even 
if  it  were  ancestral  property. 

Furthermore,  we  are  of  the  opinion  that  this  property  which 
came  to  Susan  Gazlay  from  her  deceased  husband  ceased  to  be 
ancestral  property  when  she  acquired  it,  even  if  it  were  ancestral 
property  in  Allen  W.  Gazlay  during  his  lifetime.  We  think 
it  is  clear  that  a  husband  can  not  be  the  ancestor  of  his  wife,  and 
we  think  this  proposition  has  been  decided  in  Broxver  v.  Hunt, 
18  0.  S.,  311.  The  proposition  decided  in  that  case  was  that  the 
terms  ''ancestor"  and  "descent"  as  used  in  connection  with  the 
crder  of  distribution  prescribed  in  the  first  section  of  our  stat- 
ute  of  descents  had  reference  to  such  estates  only  as  descended 
to  the  intestate  in  right  of  blood,  or  which  came  to  him  by  devise 
or  deed  of  gift  from  one  from  whom  he  might  have  inherited 
the  same  in  such  right,  and  that  where  the  estate  came  to  the 
intestate  otherwise,  its  descent  to  him  is  regulated  by  the  second 
section  of  the  act.    The  second  section  of  that  act  is  8574,  pre- 
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scribing  the  order  of  descent  of  non-ancestral  property,  or  prop- 
erty which  came  by  purchase. 

Now  let  us  assume  that  Allen  W.  Gazlay  died  intestate,  pos 
sessed  of  this  ancestral  property.  His  wife  could  only  take  a 
life  interest  in  this  ancestral  property  under  the  provisions  of 
8573,  and  at  her  death  her  interest  in  the  property  would  become 
extinguished.  She  could  not  inherit  from  her  husband  as  an- 
cestor  within  the  meaning  of  Section  8573,  because  the  only  per- 
sons who  can  take  under  that  section  are  those  having  the  blood 
of  the  person  from  whom  the  estate  comes,  as  was  said  in  Brawer 
V.  Hunt,  supra^  So  that  in  any  aspect  of  the  case  it  appears  to 
us  that  whether  this  property  was  ancestral  in  the  hands  of 
Allen  W.  Gazlay  during  his  lifetime,  or  was  non-ancestral  prop- 
erty, the  plaintiffs  in  this  case,  upon  the  death  of  Susan  Gazlay, 
if  she  had  died  intestate,  would  have  no  right,  title  or  interest  in 
the  property ;  and  inasmuch  as  those  only  who  have  an  interest  in 
the  property,  or  who  would  have  an  interest  in  the  property  if 
the  will  were  set  aside  can  maintain  an  action,  it  is  manifest  that 
plaintiffs  have  no  standing  in  court — ^are  not  the  proper  parties 
plaintiff — and  the  court  of  common  pleas  did  not  err  in  sustain- 
ing the  demurrer  to  the  petition. 

Whether  or  not  the  court  of  common  pleas  was  warranted  in 
requiring  the  plaintiffs  to  make  their  petition  definite  and  cer- 
tain by  setting  out  the  sources  of  their  title  or  interest  in  this 
property,  need  not  now  be  considered.  It  is  probable  that  the 
court  might  not  have  been  warranted  in  granting  this  motion, 
but  in  view  of  the  fact  that  the  plaintiffs  complied  with  the  re- 
quirements of  the  court  to  set  out  fully  the  sources  of  the  title 
which  they  claim,  we  can  not  see  that  any  prejudice  resulted 
to  the  plaintiffs  in  granting  the  motion. 

For  the  reasons  stated,  the  judgment  of  the  court  of  common 
pleas  will  be  afiSrmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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VAUDTTY  or  A  VOLUNTARY 


Court  of  Appeals  for  Knox  Coimty. 

Ed.  Deveb  v.  The  Bbbvbb  Enihxkbbing  Gompant.* 

Decided.  October  22.  191&. 

CorporatiaH9— Dividends  Remitted  5y  Preferred  Stockholderw—Ou  Cam- 
dition  that  the  Common  Stockholders  Stand  an  Asseaawieni—Ac-' 
tion  Lies  to  Compel  Payment  of  the  AssettmenU 

An  agreement  entered  into  by  all  the  stockholders  of  a  corpOTatioii, 
whereby  the  holders  of  the  preferred  stock  remitted  all  diTidends 
accrued  and  unpaid  and  all  dividends  which  should  accrue  up  to  a 
certain  specified  date,  on  condition  that  the  holders  of  the  com- 
mon stock  should  stand  an  assessment  of  $40  per  share,  does  not 
lack  in  mutuality  nor  is  it  void  for  want  of  consid^iLtlon.  and  an 
action  lies  against  a  common  stockholder  who  has  failed  to  meet 
the  assessment  so  levied. 

L.  C.  StUlwell  and  C.  L,  Bermont,  for  plaintiff  in  error. 
Henry  C.  Devin  and  Z>.  B.  Onibb,  contra. 

HOUCK^  J. 

This  cause  is  here  on  error  to  the  judgment  of  the  oommoo 
pleas  court  of  this  county.  The  action  below  is  based  on  a  written 
agreement  entered  into  between  the  stockholders  of  the  Beeves 
Engineering  Company,  whereby  they  agreed  to  pay  certaiii 
amounts  to  the  treasurer  of  said  company,  for  the  benefits  to 
accrue  to  them  and  said  company,  the  amount  claimed  to  be  due 
from  the  defendant  below  being  $640.  The  petition  averred 
that: 

''Plaintiff  is  a  corporation  organized  under  the  laws  of  the 
state  of  Ohio,  with  an  authorized  capital  stock  of  600  shares  of 
common  stock  of  the  par  value  of  $100  each,  and  400  shares  of 

•  Motion  for  an  order  to  direct  the  court  of  appeals  to  certify  its  record  over- 
ruled by  the  Supreme  Court  December  11,  1915. 
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preferred  stock  of  the  value  of  $100  each ;  that  on  or  about  the 
15th  day  of  December,  1910,  and  at  the  dates  and  times  herein- 
after  mentioned,  said  plaintiff  had  issued  and  outstanding  of 
its  said  capital  stock  576  shares  of  the  said  common  stock  and 
263  shares  of  said  preferred  stock;  that  on  or  about  said  date, 
in  order  to  provide  said  corporation  with  additional  money,  the 
stockholders  entered  into  a  written  agreement  between  them- 
selves, and  with  said  corporation,  for  the  payment  of  a  voluntary 
assessment  upon  the  shares  of  common  stock  held  by  each  stod:- 
holder,  and  the  following  is  a  copy  of  said  agreement,  to-wit: 

**  *We,  the  undersigned,  being  aU  of  the  common  and  pre- 
ferred stockholders  of  the  Beeves  Engineering  Co.  of  Mt.  Vernon, 
Ohio,  in  consideration  of  the  mutual  promises  of  each  other,  and 
of  the  benefits  to  accrue  to  each  of  us  and  the  Beeves  Engineering 
Co.,  do  hereby  agree  as  follows: 

**  *We,  the  preferred  stockholders,  hereby  agree  to  excuse  and 
remit  in  full,  receipting  therefor,  all  dividends  now  accumulated 
or  that  shall  accumulate  prior  to  Jan.  1st,  1911. 

**  *We,  the  common  stockholders,  hereby  agree  to  pay  to  the 
treasurer  of  the  Beeves  Engineering  Company  $40  per  share 
upon  the  number  of  shares  set  beside  our  respective  names. 

*^  ^Payments  to  be  made  as  follows:  25%  of  said  amount  on 
or  before  Dec.  15,  1910;  25%  on  or  before  Jan.  15,  1911;  25% 
on  or  before  Feb.  15,  1911,  and  the  entire  balance  on  or  before 
March  15,  1911.' 

'' Plaintiff  further  says  that  said  agreement  was  signed  by  the 
owner  and  holder  of  each  and  all  of  the  issued  and  outstanding 
stock  of  said  corporation ;  that  at  said  time  the  said  defendant, 
Ed.  Dever,  was  the  owner  and  holder  of  sixteen  shares  of  the 
said  issued  common  stock  of  said  corporation,  and  that  on  or 
about  said  date  said  defendant,  for  the  consideration  therein 
set  forth,  did  sign  his  name  to  said  agreement,  and  did  set  beside 
his  said  name  the  number  sixteen  to  indicate  the  number  of 
shares  of  said  stock  so  owned  and  held  by  him. 

**  Plaintiff  further  says  that  said  agreement  was  accepted  by 
the  board  of  directors  of  said  company,  and  the  subscription 
thereunder  called  for;  that  said  defendant  was  duly  notified 
thereof,  and  requested  to  make  pajrment  to  the  treasurer  of 
plaintiff  of  the  several  installments  due  thereunder,  which  said 
defendant  refused  and  neglected  to  do,  and  has  ever  since  re- 
fused and  neglected  to  pay  the  said  amount  of  $40  per  share 
upon  the  number  of  shares  set  beside  his  name,  or  any  part 
thereof. 
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"Plaintiff  farther  says  that  it  has  duly  performed  all  the 
obligations  and  conditions  upon  its  part  to  be  performed,  and 
there  is  now  dae  and  owing  to  said  plaintiff  from  said  defend- 
ant, upon  said  defendant's  agreement  hereinabove  set  forth,  the 
'som  of  $640,  with  interest  at  six  per  cent,  per  annom  from  the 
first  day  of  Angnst,  1911," — and  prays  judgment,  etc. 

The  defendant  filed  an  answer  denjring  all  the  material  allega- 
tions of  the  petition,  and  specifically  averring  that  notwithstand- 
ing he  signed  said  paper  ¥nriting  that  it  was  without  considera- 
tion moving  either  to  him  or  the  said  the  Beeves  Engineering 
Company,  and  that  said  company  did  not  own  the  claim  upon 
which  suit  is  brought. 

A  reply  in  the  nature  of  a  general  denial  was  filed  to  the  an- 
swer; the  cause  was  tried  to  a  jury,  and  a  verdict  returned  for 
the  full  amount,  with  interest,  and  judgment  rendered  upK>n  the 
verdict.  The  judgment  is  sought  to  be  reversed  for  the  following 
reasons: 

First.  That  the  statutes  of  Ohio  do  not  authorize  a  recovery 
upon  such  an  agreement  as  the  one  upon  which  the  suit  at  bar 
is  based. 

Second,  That  the  plaintiff  below  did  not  own  the  claim  upon 
which  suit  was  brought. 

Third.  The  contract  of  agreement  is  not  founded  upon  a 
good,  valid,  or  sufficient  consideration,  and  is  without  any  con- 
sideration to  support  it. 

From  an  examination  of  the  statutes  of  Ohio  and  the  record 
in  this  case  we  are  fully  satisfied  that  the  alleged  errors  Nos. 
1  and  2  are  not  well  taken,  and  should  be  overruled,  and  the 
same  is  hereby  accordingly  done. 

The  real  question  presented  for  the  determination  of  the  court 
appears  to  us  to  be :  Is  the  paper  writing  sued  upon  a  contract 
in  substance  and  in  fact,  with  a  good  and  sufficient  consideration 
to  support  it,  or  is  there  any  consideration  for  it?  If  this  is 
answered  in  the  affirmative  then  the  judgment  should  stand; 
but  if  in  the  negative  it  must  fall.  Can  it  be  claimed  with  any 
degree  of  assurance,  after  an  examination  of  the  contract,  that 
the  plain  language  contained  therein  does  not  state  a  considera- 
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tionf  It  certainly  does  not  fall  for  lack  of  mutuality,  and  as 
mutuality  is  essential  to  the  validity  of  at  least  an  executory  con- 
tracts  the  law  certainly  presumes  an  intent  to  create  mutual 
obligation,  except  in  cases  where  the  expressed  agreement  will 
not  admit  of  that  interpretation.  Prom  the  nature  of  the  agree- 
ment, what  is  the  reciprocity  between  the  parties!  The  plaintiff 
in  error  was  the  owner  of  sixteen  shares  of  the  common  stock  of 
the  Beeves  Engineering  Company,  and  there  were  many  others 
who  owned  stock,  and  also  a  number  who  owned  preferred  stock. 
The  company  needed  more  money  to  conduct  its  business,  and 
the  preferred  stockholders  said  in  the  agreement:  **We  hereby 
agree  to  excuse  and  remit  in  full,  receipting  therefor,  all  divi- 
dends now  accumulated  or  that  shall  accumulate  prior  to  Janu- 
ary 1st,  1911."  The  common  stockholders  said  in  the  agree- 
ment: *'We  hereby  agree  to  pay  to  the  treasurer  of  the  Reeves 
Engineering  Company  $40  per  share  upon  the  number  of  shares 
set  beside  our  respective  names.''  This  was  a  promise  for  a 
promise;  and  when  carried  into  effect,  which  was  done  by  all 
of  the  stockholders  except  the  plaintiff  in  error  and  two  others, 
enhanced  the  value  and  increased  the  assets  of  the  company,  and 
thereby  inured  to  the  benefit  of  all  the  stockholders,  including 
the  plaintiff  in  error  and  the  company,  which  was  fully  intended 
by  the  language  of  the  agreement,  namely: 

**We,  the  undersigned,  being  all  of  the  common*  and  preferred 
stockholders  of  the  Reeves  Engineering  Company  of  Mt.  Vernon, 
Ohio,  in  consideration  of  the  mutual  promises  of  each  other,  and 
of  the  benefits  to  accrue  to  each  of  us  and  the  Reeves  Engineer- 
ing Company,  do    •    •    •." 

What  were  the  benefits  to  be  derived!  The  payment  on  the 
contract  would  and  did  increase  the  value  and  assets  of  the 
company.  The  co-stockholders  with  plaintiff  in  error  contrib- 
uted their  part,  as  provided  for  and  agreed  to  by  them  in  said 
written  agreement,  which  was  all  they  had  agreed  to  do  or 
could  do,  and  which  thereby  enhanced  and  enlarged  the  assets  of 
the  company,  which  inured  to  the  benefit  of  the  plaintiff  in  error 
as  well  as  the  company,  and  which  was  the  ultimate  object  of  the 
contract.    From  an  examination  of  the  language  of  the  instru- 
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ment  it  is  apparent  that  the  parties  thereto  intended  to  make  a 
contract — a  binding  obligation — and  every  line  precludes  the 
idea  that  it  was  not  intended  to  be  binding  upon  the  parties 
thereto  and  of  full  force  and  effect  in  law. 

We  think  the  doctrine  laid  down  in  the  case  of  Sterling 
Wrench  Company  et  al  v.  Amstutz,  50  Ohio  State,  page  484, 
first  paragraph  of  the  syllabus,  is  applicable  to  this  case: 

**An  agreement  entered  into  by  solvent  shareholders  of  an 
embarrafised  corporation  that  they  will  severally  contribute  and 
raise  a  fund  to  pay  the  corporate  liabilities,  creates  a  valid  obli- 
gation; and  if  the  share  to  be  contributed  by  each  is  not  ex- 
pressly fixed  by  the  terms  of  the  agreement,  each  should  contrib- 
ute in  the  proportion  that  the  number  of  shares  of  stock  owned 
by  him  bears  to  the  shares  held  by  all  the  contributors." 

The  record  discloses  that  all  of  the  stockholders  except  the 
plaintiff  in  error  and  two  or  three  others  have  paid  the  several 
amounts  agreed  by  them  to  be  paid  under  said  contract,  and  that 
full  performance  by  all  of  the  contracting  parties  of  their  obli- 
gations under  the  contract  have  been  met  by  them.  In  the  face 
of  this  fact  and  the  plain  language  of  the  contract,  which  to  onr 
mind  is  founded  upon  a  good  and  valuable  consideration,  is  it 
proper  and  right  under  the  facts  and  the  law  that  the  plaintiff 
in  error  should  not  be  compelled  to  comply  with  his  agreement 
and  the  terms  of  the  contract  as  entered  into  by  him  t  We  think 
not.  A  majority  of  the  court  is  of  the  opinion  that  the  judg- 
ment below  is  right  and  should  be  affirmed. 

Judgment  affirmed. 

Shields,  J.,  concurs;  Powell,  J.,  dissents. 
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INDSNNITY  TO  BBNBFICIARIBS  UNDBIL  A  POLICY  OF 
INSURANCE  PLEDGED  FOIL  A  LOAN. 

Court  of  Appeals  for  Hamilton  County. 

Henrietta  D.  Schuebmank,  Exboutbix  of  the  Estate  of 

Christian  P.  Schubrmann,  Deceased,  v. 

Henrietta  Twachtman  et  al. 

Decided,   January   31,   1916. 

lAfe  Insurance — Policy  Pledged  by  the  Insured  for  a  loan  Which  uxu 
Not  Repaid^Beneficiaries  Who  Satisfied  the  Debt  Entitled  to  In- 
demnity. 

Beneficiaries  under  a  policy  of  life  insurance,  who  have  been  com- 
pelled to  pay  a  loan  which  the  insured  by  pledging  the  policy  ob- 
tained for  his  own  use  and  benefit,  are  entitled  to  Judgment  against 
the  estate  of  the  insured  for  the  amount  of  the  debt  so  satisfied. 

If.  D.  Oliver,  for  plaintiff  in  error. 
Long  &  Pcucson,  contra. 

Jones  (Oliver  B.),  J. 

This  cause  was  decided  in  the  court  below  upon  a  general  de- 
murrer to  the  petition.  Defendant  there  not  desiring  to  fur- 
ther plead,  on  the  overruling  of  this  demurrer  judgment  was 
entered  for  plaintiffs. 

The  petition  states  that  in  each  cause  of  action  money  was 
borrowed  by  defendant's  intestate  Christian  P.  Schuermann 
for  his  sole  use  and  benefit,  from  the  Mutual  Life  Insurance 
Company,  under  an  agreement  to  repay  same  signed  not  only 
by  himself  but  also  by  his  children,  W.  H.  Schuermann  and 
Elizabeth  Schuermann  Twachtman,  neither  of  whom  received 
any  part  of  said  consideration  and  who  were  then  the  only  bene- 
ficiaries of  the  insurance  policy  which  was  by  the  terms  of  said 
agreement  then  assigned  to  the  company  as  collateral  security 
for  the  payment  of  said  loan;  that  Elizabeth  Schuermann 
Twachtman  died  January  26,  1908,  leaving  surviving  her  the 
following    named    children:     Oeorge    Twatchman    Henrietta 
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Twachtman,  Elizabeth  Twachtman  and  Willie  Twachtman,  and 
Christian  P.  Schuermann  died  November  15,  1913 ;  that  by  rea- 
son of  the  failure  of  Christian  P.  Schuermann  to  repay  said  loan 
according  to  the  terms  of  said  agreement,  plaintiffs  Henrietta 
Twachtman,  Elizabeth  Twachtman  and  Willie  Twachtman, 
George  Twachtman  and  William  H.  Schuermann  were  compelled 
upon  the  death  of  Christian  P.  Schuermann  to  pay  out  of  the 
proceeds  of  said  policy  of  insurance  in  the  first  cause  of  action 
the  sum  of  $1,658,  and  in  the  second  cause  of  action  the  sum 
of  $1,436,  to  the  INfutual  Life  Insurance  Company;  that  the  said 
George  Twachtman  duly  assigned  his  claim  therein  to  the  plaint- 
iff; and  that  by  reason  of  said  facts  plaintifib  have  been  dam- 
aged  to  the  extent  of  $829  and  $718  respectively — making  to- 
gether the  sum  of  $1,547,  for  which  judgment  was  prayed. 

It  was  alleged  in  the  petition  that  William  H.  Schuermann 
had  an  equal  interest  with  plaintiffs,  and  had  on  request  refused 
to  join  with  them  as  plaintiffs  and  had  therefore  been  made  a 
defendant.  Plaintiffs  claim  as  representing  the  half  interest 
of  their  mother,  who  with  her  brother  became,  surety  for  the 
debt  of  their  father,  the  insured,  to  have  paid  such  debt  and  ask 
to  be  reimbursed  for  such  payment  out  of  the  estate  of  the  prin- 
cipal debtor. 

It  is  well  settled  that  where  property  is  mortgaged  or  pledged 
by  its  owner,  to  secure  the  debt  of  another,  such  property  oc- 
cupies the  position  of  a  surety  or  guarantor,  and  if  such  prop- 
erty is  taken  to  satisfy  the  debt  the  owner  may  recover  indem- 
nity from  the  principal  debtor.  1  BrancU  on  Suretyship  & 
Guaranty,  3d  Ed.,  Section  43. 

The  demurrer  admitting  that  the  debt  to  the  insurance  com- 
pany was  the  debt  of  Christian  P.  Schuermann  and  that  it  was 
in  part  paid  by  plaintiffs,  it  follows  that  they  were  entitled  to 
recover  from  his  estate  so  much  of  the  debt  as  they  were  com- 
pelled to  pay,  and  the  judgment  was  properly  rendered  for 
plaintiffs. 

Plaintiff  in  error,  howevcx,  coijtends  that  the  proceeds  of  the 
insurance  policy  should  have  been  paid  entirely  to  William  H. 
Schuermann  and  not  one-half  to  him  and  one-half  to  the  chil- 
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dren  of  Elizabeth  Schuermann  Twachtman.  In  other  words, 
it  is  contended  that  the  words  of  the  policy  under  which  the 
company  upon  the  death  of  the  insured  agrees  to  pay  the  amount 
named  therein  to  Henrietta  Schuermann  as  the  ''assured  for 
her  sole  use,  if  living,  in  conformity  with  the  statute,  and,  if  not 
living,  to  her  children  or  their  guardian,  for  their  use,"  must 
be  construed  so  as  to  confine  such  payment  strictly  to  the  "chil- 
dren" of  said  Henrietta,  and  can  not  be  construed  as  including 
''grandchildren"  to  let  in  the  children  of  her  daughter  Eliza- 
beth Schuermann  Twatchman. 

The  conclusion  contended  for  would  make  William  H.  Schuer- 
mann the  sole  beneficiary  of  the  policies,  and  thus  a  question 
might  have  been  raised  between  him  and  plaintiffs  below  as  to 
who  was  entitled  to  the  proceeds  of  the  policies.  But  it  seems 
he  has  made  no  such  claim,  and  it  would  hardly  be  in  the  power 
of  plaintiff  in  error  to  assert  such  a  claim  for  him.  If  she  might 
have  raised  such  a  question  in  this  case,  it  must  have  necessarily 
been  done  by  answer,  and  in  our  view  she  has  failed  to  do  so  by 
demurrer  to  the  petition  as  filed  herein. 

The  question  as  to  whether  the  grandchildren  would  have  been 
entitled  to  participate  in  the  proceeds  of  the  policies,  if  such 
right  had  been  challenged  by  their  uncle;  is  not  entirely  free 
from  doubt.  Each  of  these  policies  is  an  Ohio  contract  and 
would  be  governed  by  the  laws  of  Ohio.  Pla^it  v.  Insurance  Co., 
4C.C.(N.S.),94. 

Counsel  for  plaintiff  in  error  rely  upon  Ryan  v.  Rothweiler, 
50  0.  S.,  595.  We  can  not  regard  it  as  an  authority  for  the 
reason  that  there  the  wife  and  only  child,  and  the  only  child  of 
that  child,  all  died  before  the  husband  and  father  who  was  the 
insured,  and  the  policy  was  held  to  enure  to  the  benefit  of  the 
estate  of  the  insured  under  the  principle  covered  by  Section 
9399,  General  Code. 

Reliance  is  also  placed  upon  the  two  unreported  cases  of  Frank 
V.  Ba/uman,  54  0.  S.,  621,  and  Dovel  v.  Dovel,  69  0.  S.,  576. 
Each  of  these  cases  is  stated  in  the  report  to  have  been  decided 
on  the  authority  of  Ryan  v.  Rothweiler,  Notes  in  regard  to  the 
first  of  these  cases  are  found  in  35  W.  L.  B.,  59,  and  copies  of 
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the  printed  record  and  briefs  used  in  the  Supreme  Court  in  the 
Dovel  case  are  submitted  here.  An  inspection  of  these  would 
indicate  that  the  question  whether  a  grandchild  would  be  in- 
cluded under  the  word  "children"  as  a  beneficiary  under  gach 
a  policy  in  right  of  its  deceased  parent,  was  involved  in  each  of 
these  cases.  But  as  the  Supreme  Court  failed  to  report  either 
of  these  two  cases,  we  feel  compelled  to  follow  their  repeated 
declarations  as  to  unreported  cases  and  refuse  to  consider  them 
as  authorities  binding  upon  this  court. 

The  authorities  outside  of  Ohio  are  not  in  accord  upon  this 
question.  A  leading  case  in  favor  of  admitting  the  child  of  a 
deceased  child  to  an  interest  in  the  i)olicy  is  found  in  Conii- 
nenial  Life  Ins.  Co.  v.  Palmer,  42  Conn.,  60.  The  same  role 
has  been  followed  in  Ins.  Co.  v.  Fish,  59  N.  H.,  126 ;  Glenn  v. 
Bums,  100  Tenn.,  295;  Ins.  Co.  v.  Easier,  140  Mich.,  233;  Diekm 
V.  Ins.  Co.,  129  Mo.  App.,  256. 

A  contrary  rule  has  been  announced  in  Walsh  v.  Mutual  Life 
Ins.  Co.,  133  N.  T.,  408 ;  Martin  v.  Modern  Woodmen,  253  III. 
400. 

If  it  were  necessary  to  construe  the  language  of  the  policy, 
in  the  absence  of  reported  decisions  in  Ohio  we  should  be  in- 
clined to  follow  the  rule  laid  down  in  the  Connecticut  case  and 
the  other  cases  first  noted  above,  as  carrying  out  the  natnral 
intention  of  the  parties  and  being  more  in  accord  with  the  law 
of  descent  and  distribution,  the  provisions  for  insurance  being 
somewhat  analogous  to  testamentary  provisions.  The  condi- 
tion of  the  record  in  this  case,  however,  as  we  have  above  stated, 
does  not  require  a  decision  upon  this  question,  but  does  require 
an  affirmance  of  the  judgment. 

Judgment  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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INOOMPETENT  TESTIMONY  AS  TO  THE  ErrECT  Or  INJURIES. 

Court  of  Appeals  for  Hamilton  County. 

City  op  Cincinnati  v.  Susie  C.  Osbobnb. 

Decided,  March  8,  1916. 

Evidence — Statements  hy  One  Who  has  teen  Injured  as  to  Pain  and 
Buffering  Caused  Thereby  Incompetent,  When, 

Statements  by  one  who  has  been  injured,  as  to  the  effect  of  the  in- 
Jury  and  the  suftering  caused  thereby,  can  not  be  repeated  from 
the  witness  stand  by  a  physician  not  in  attendance  on  the  case 
or  by  third  persons,  in  an  action  in  which  damages  are  sought  on 
account  of  the  injury. 

Walter  M,  Schoenle,  City  Solicitor,  and  Constant  Southworth, 
Assistant  Solicitor,  for  plaintiff  in  error. 
F,  E,  Burnett  and  Thomas  L,  Michie,  contra. 

Chittenden^  J. 

This  action  was  brought  in  the  common  pleas  court  by  Susie 
C.  Osborne  to  recover  damages  from  the  city  of  Cincinnati  for 
injuries  alleged  to  have  been  sustained  by  a  fall  caused  from  an 
alleged  defective  sidewalk.  The  plaintiff  recovered  a  verdict 
and  judgment  against  the  city  for  $4,000.  A  number  of  errors 
alleged  to  have  occurred  on  the  trial  are  urged  as  grounds  for 
reversal. 

Plaintiff  called  as  a  witness  Dr.  Theodore  H.  Wenning,  who 
was  qualified  to  testify  as  an  expert.  He  had  at  no  time  treated 
the  plaintiff  for  the  injuries  complained  of.  During  the  course 
of  his  examination  he  testified,  among  other  things,  as  follows : 

''Prom  what  she  told  me  of  her  previous  condition  I  should 
judge  that  this  displacement  was  much  more  pronounced  only 
after  exercise." 

Also: 

''From  what  she  said  the  displacement  was  very  pronounced 
and  occurred  only  after  considerable  exercise." 
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After  further  describing  the  condition  of  the  plaintiff,  he  was 
asked: 

**That  being  the  case — ^is  that  from  your  own  examination 
or  what  she  told  you?  A.  I  am  using  both,  my  examination 
as  a  basis." 

Objection  was  made  by  counsel  for  the  city  to  the  introduction 
of  this  evidence,  which  objection  was  overruled  and  exception 
lodged.    , 

A  daughter  of  the  {daintiff  was  called  as  a  witness.  Among 
other  things,  she  testified  as  follows: 

**And  she  would  always  tell  me  just  how  it  felt  and  would 
always  tell  me  it  hurt  her  very,  very  bad.  Q.  Did  you  hear  her 
make  any  complaints  of  pain?  A.  Yes,  sir.  Q.  How  fre- 
quently?   A.  She  complained  of  it  all  the  time." 

Counsel  for  the  city  moved  to  strike  out  all  the  evidence  of  the 
witness  as  to  complaints,  which  motion  was  overruled  and  ex- 
ceptions taken. 

The  evidence  of  Dr.  Wenning  and  of  the  daughter  as  to  the 
complaints  made  by  the  plaintiff  is  in  direct  conflict  with  the 
decision  of  the  Supreme  Court  in  Pennsylvania  Co.  v.  Files,  65 
0.  S.,  403,  and  City  of  Cincinnati  v.  Olshewitz  et  at,  89  0.  S, 
414.  This  same  conclusion  was  also  reached  by  the  Court  of 
Appeals  of  the  Sixth  District  in  Lucas  County  in  the  unre- 
ported case  of  The  Toledo  Railways  &  Light  Company  v. 
YahnTce, 

We  find  no  other  error  justifying  a  reversal  of  the  judgment 
but  for  the  error  in  receiving  the  evidence  of  Dr.  Wenning  and 
the  daughter  of  the  plaintiff,  as  above  set  forth,  over  the  objec- 
tion and  exception  of  the  defendant,  the  judgment  of  the  eom- 
mon  pleas  court  will  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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COMPLIANCE  WITH  THE  CONDITIONS  OP  A  WRITTEN 
CONTRACT  PRECEDENT  TO  RECOVERY. 

Court  of  Appeals  for  Lucas  County. 

The  Nobtuern  Assubancb  Company  v.  Frank  F.  Kbhob.- 

Decided,  June  2,  1918. 

Insurance— Denial  by  an  Adjuster  of  LiahiUty  for  Loss  hy  Fire—Not  a 
Waiver  of  the  Requirement  as  to  Proofs  of  Loss,  etc.,  Whenr— Evi- 
dence of  a  High  Character  Required  to  Bru^h  Aside  Conditions  of  a 
Contract. 

In  the  absence  of  evidence  that  an  insurance  adjuster  had  authority 
from  the  company  to  deny  liability  on  the  policy  in  suit,  the  fact 
of  such  denial  by  an  adjuster  on  the  ground  that  the  insured  had 
himself  caused  the  fire  does  not  amount  to  a  waiver  of  conditions 
of  the  policy  and  particularly  of  those  relating  to  appraisement 
of  loss  and  the  making  of  proofs  of  loss. 

J.  W,  Mooney  and  Doyle  &  Lewis,  for  plaintiff. 
B.  F,  Ritchie  and  J.  77.  Doyle,  contra. 

KiNKADE,  J . ;  RiCHARDS,  J.,  and  CHITTENDEN,  J.,  COnCUF. 

The  action  below  was  based  upon  a  policy  of  fire  insurance. 
The  plaintiff  claimed  a  total  loss  of  the  property  covered  by  the 
policy,  stating  the  value  of  the  property  destroyed  by  fire  at  $2,- 
718,  and  prayed  a  judgment  for  $2,000,  the  amount  of  the  policy. 
To  the  petition  as  filed  was  attached  a  copy  of  the  insurance 
policy,  and  the  insured  averred  in  the  petition  that  he  had  per- 
formed all  the  terms  and  conditions  of  the  policy  to  be  by  him 
kept  and  performed.  The  assurance  company  answered  setting 
up  numerous  conditions  of  the  policy  and  alleging  the  violation 
of  each  of  the  conditions  set  forth  and  denying  all  liability.  In 
the  reply  the  insured  reaffirmed  in  general  terms  that  he  had 
complied  with  all  the  terms  of  the  policy  and  then  set  forth  in 
detail  a  specific  compliance  with  the  various  conditions  of  the 
policy  alleged  by  defendant  to  have  been  violated.     Later  an 
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amendment  and  supplement  to  the  reply  was  filed  in  which  the 
plaintiff  averred  that  the  assurance  company  subsequent  to  the 
fire  denied  all  liability.  Thereafter  an  amended  petition  was 
filed  by  the  insured  in  which  various  conditions  of  the  policy  are 
set  forth  showing  the  grounds  on  which  the  policy  might  be- 
come void,  and  these  portions  of  the  amended  petition  are  fol- 
lowed by  the  statement  '*for  a  more  particular  description  of 
each  and  every  item  of  the  terms  and  conditions  of  said  policy 
aforesaid,  plaintiff  hereby  refers  to  said  policy  attached  to  the 
petition  filed  herein."  Following  the  clause  quoted,  the 
amended  petition  states  the  averment  that  the  insured  had  not 
violated  any  of  the  conditions  set  forth  in  the  amended  petition 
as  being  in  the  policy,  and  that  none  of  the  things  as  described 
in  the  amended  petition  existed  at  the  time  of  the  fire  which 
would  avoid  the  policy,  and  following  this  the  amended  petition 
contains  the  following  statement: 

**  Immediately  after  said  fire  said  plaintiff  notified  said  de- 
fendant of  said  loss  and  thereupon  said  defendant  denied  any 
and  all  liability  to  said  plaintiff  for  the  loss  by  him  incarred  as 
aforesaid,  and  charged  and  alleged  that  said  fire  had  been  occa- 
sioned by  his  own  act." 

The  assurance  company  filed  an  answer  to  the  amended  peti- 
tion, setting  forth  various  conditions  and  provisions  of  the 
policy  of  insurance  and  stating  particularly  with  respect  to  each 
that  there  had  been  a  violation  thereof  by  the  insured.  The 
reply  denied  the  allegations  of  the  answer  to  the  amended  pe- 
tition. At  the  close  of  the  plaintiff's  evidence  the  defendant 
moved  the  court  for'a  directed  verdict  in  its  favor,  which  was 
overruled  and  exception  noted  and  at  the  close  of  all  the  evi- 
dence, this  motion  was  renewed  by  the  defendant,  again  over- 
ruled and  exception  saved.  The  jiiry  returned  a  verdict  in 
favor  of  plaintiff  for  $1,293.80.  The  motion  for  new  trial  was 
made  and  overruled  and  judgment  entered  on  the  verdict. 

It  is  not  contended  here  that  the  plaintiff  below  complied  with 
all  the  provisions  and  conditions  of  the  insurance  policy  to  be 
kept  and  performed  by  him,  but  the  contention  is  that  in  so  far 
as  he  did  not  comply  with  the  provisions  of  the  policy  as  he 
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stated  in  his  amended  petition,  the  terms  and  conditions  ot  the 
policy  were  waived  by  the  company  by  its  denial  of  liability. 

Stating  the  evidence  as  favorably  as  it  can  be  stated  for 
plaintiff  below  on  the  subject  of  the  denial  of  liability  by  the 
company,  it  amounts  to  this  and  only  this:  that  the  adjuster 
who  came  to  adjust  the  loss  after  the  fire  stated  to  the  plaintiff 
that  the  company  was  not  liable  and  would  not  pay  and  as- 
signed as  a  reason  for  the  non-liability  that  the  plaintiff  himself 
had  caused  the  fire  that  destroyed  the  property.  No  claim  is 
made  by  plaintiff  that  any  one  representing  the  company  other 
than  the  adjuster  made  any  statement  in  the  nature  of  a  denial 
of  liability;  and  no  claim  is  made  that  this  denial  of  liability 
was  in  writing  nor  is  it  claimed  that  any  waiver  of  any  provi- 
sion or  condition  of  the  company  was  ever  endorsed  upon  the 
policy.  The  adjuster  was  called  as  a  witness  for  the  company 
and  denied  having  made  the  statements  attributed  to  him  by  the 
insured.  The  defendant  contended  below  and  contends  here 
that  even  conceding  that  the  statements  were  made  by  the  ad- 
juster at  the  time  and  in  the  form  and  under  the  circumstances 
stated  and  claimed  by  the  insured,  that  still  they  did  not  amount 
to  a  denial  of  liability  by  the  company  for  the  reason  that  there 
was  no  evidence  to  show  that  the  adjuster  had  any  authority 
from  the  companj'  to  deny  its  liability  on  the  policy,  and  no 
authority  to  waive  any  of  the  conditions  of  the  policy,  and  that 
this  being  true,  that  which  was  stated  by  the  adjuster  could  in 
no  event  be  held  as  suflBcient  to  waive  the  provisions  of  the 
policy,  several  of  which  the  company  claimed  had  been  violated 
by  the  insured  and  particularly  the  provisions  of  the  policy  with 
respect  to  appraisement  of  the  damage  and  proofs  of  loss.  On 
the  other  hand  the  insured  contends  that  under  the  clause 
quoted  from  the  amended  petition  and  the  evidence  produced 
in  support  of  it,  which  was  as  I  have  stated,  the  company  waived 
all  provisionii  of  the  policy  not  performed  by  tlie  insured  and 
particularly  that  it  waived  the  provisions  of  the  policy  with 
respect  to  appraisement  and  ascertainment  of  the  loss  and  the 
making  of  proofs  of  loss  within  the  time  required  by  the  policy. 

To  state  that  one  who  relies  for  a  right  of  recovery  upon  a 
written  contract  must  show  that  he  has  himself  complied  with 
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the  conditions  precedent  to  a  recovery  stated  in  the  contract,  or 
he  must  show  that  the  performance  of  those  conditions  has  heen 
waived  is  but  to  state  an  elementary  proposition  of  law  familiar 
to  all  lawyers  and  the  courts.  It  has  been  definitely  and  plainly 
laid  do\\Ti,  not  only  by  our  own  Supreme  Court,  but  by  the  Su- 
preme Court  of  the  United  States  and  most  every  inferior  court 
so  many  times  that  it  certainly  ought  to  be  understood,  but  for 
some  unaccountable  reason  these  principles  appear  to  be  re- 
garded as  not  applicable  to  certain  kinds  of  written  contracts, 
particularly  building  contracts  and  contracts  of  insurance,  and 
hence  it  is  found  necessary  to  k6ep  re-stating  what  the  law  is  in 
this  respect  or  to  at  least  cite  cases  where  it  may  be  found. 
The  policy  of  insurance  in  question  contained  the  following 
provisions : 

''This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  and  to  the  following  stipulations 
and  conditions  printed  on  back  hereof  which  are  hereby  specially 
referred  to,  and  made  a  part  of  this  policy,  together  with  such 
other  provisions,  agreements,  or  conditions  as  may  be  endorsed 
hereon  or  added  hereto,  and  no  officer,  agent,  or  other  repre- 
sentative of  this  company  shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  endorsed  hereon 
or  added  hereto,  and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  such  provisions  or  conditions  un- 
less such  waiver,  if  any,  shall  be  written  upon  or  attached  here- 
to, nor  shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached. 

"This  company  shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property  at  the  time  any  loss  or  damage  occurs,  and 
the  loss  or  damage  shall  be  ascertained  or  estimated  according 
to  such  actual  cash  value;  with  proper  deduction  for  deprecia- 
tion however  caused,  and  shall  in  no  event  exceed  what  it  would 
then  cost  the  insured  to  repair  or  replace  the  same  with  material 
of  like  kind  and  quality;  said  ascertainment  or  estimate  shall 
be  made  by  the  insured  and  this  company,  or,  if  they  differ, 
then  by  appraisers,  as  hereinafter  provided;  and,  the  amount 
of  loss  or  damage  having  been  thus  determined,  the  sum  for 
which  this  company  is  liable  pursuant  to  this  policy  shall  he 
payable  sixty  days  after  due  notice,  ascertainment,  estimate. 
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and  satisfactory  proof  of  the  loss  have  been  received  by  this 
company  in  accordance  with  the  terms  of  this  policy. 

''In  any  matter  relating  to  this  insurance  no  person,  unless 
duly  authoiized  in  writing,  shall  be  deemed  the  agent  of  this 
company. 

/'If  fire  occur  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate  the  damaged  and  un- 
damaged personal  property,  put  it  in  the  best  possible  order, 
make  a  complete  inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount  claimed  thereon;  and, 
within  sixty  days  after  the  fire,  unless  such  time  is  extended  in 
writing  by  this  company,  shall  render  a  statement  to  this  com- 
pany signed  and  sworn  to  by  said  insured,  stating  the  knowledge 
and  belief  of  the  insured  as  to  the  time  and  origin  of  the  fire ;  the 
interest  of  the  insured  and  of  all  others  in  the  property;  the 
cash  value  of  each  item  thereof  and  the  amount  of  loss  thereon; 
all  encumbrances  thereon ;  all  other  insurance,  whether  valid  or 
not,  covering  any  of  said  property ;  and  a  copy  of  all  the  de- 
scriptions and  schedules  in  all  policies ;  any  changes  in  the  title, 
use,  occupation,  location,  possession,  or  exposures  of  said  prop- 
erty since  the  issuing  of  this  policy ;  by  whom  and  for  what  pur- 
pose any  buiJding  herein  described  and  the  several  parts  thereof 
were  occupied  at  the  time  of  fire ;  and  shall  furnish,  if  required, 
verified  plans  and  specifications  of  any  building,  fixtures,  or  ma- 
chinery destroyed  or  damaged;  and  shall  also,  if  required,  fur- 
nish a  certificate  of  the  magistrate  or  notary  public  (not  inter- 
ested in  the  claim  as  a  creditor  or  otherwise,  nor  related  to  the 
insured)  living  nearest  the  place  of  fire,  stating  that  he  has  ex- 
amined the  circumstances  and  believes  the  insured  has  honestly 
sustained  loss  to  the  amount  that  such  magistrate  or  notary  pub- 
lic shall  certify." 

Our  own  Supreme  Court  in  the  case  of  Ashley  v.  Henahan, 
56  0.  S.,  559,  in  speaking  of  an  attempted  waiver  of  the 
terms  of  a  witten  contract,  used  this  language  in  the  fifth  para- 
graph of  the  syllabus : 

*'Such  stipulation  being  for  the  benefit  of  the  employer,  proof 
of  a  waiver  must  either  be  in  writing  or  by  such  clear  and  con- 
cise evidence  as  to  leave  no  reasonable  doubt  about  it.*' 

And  on  page  573  of  the  opinion,  the  court  used  this  language : 
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''We  suppose  the  law  to  be  that  the  contract  must  control  un- 
less its  provisions  have  been  clearly  waived.  Some  of  the  au- 
thorities maintain  that  there  must  be  an  express  waiver;  and  all 
agree,  or  should  agree,  that  nothing  short  of  evidence  of  the 
most  satisfactory  character  should  be  permitted  to  brush  aaide 
a  contract  which  the  parties  have  deliberately  made.  They  have 
determined  that  certain  things  shall  be  proved  only  by  written 
evidence.  To  that  extent  that  is  the  law  of  this  case.  It  is  the 
duty  of  the  court  to  enforce  that  law  unless  it  appears  that  the 
parties  have  abrogated  it.  Has  it  been  thus  abrogated?  If  the 
owner  has  intentionally  relinquished  a  known  right,  the  plaintiff 
should  be  able  to  show  it  either  in  express  terms  or  by  acts  and 
conduct  equivalent  thereto.  Equivocal  conduct  or  conduct  of 
doubtful  import  is  not  suflScient."     (Cite  authorities.) 

The  language  of  our  Supreme  Court  in  the  case  just  cited  is 
quite  as  applicable  to  an  insurance  policy  as  it  is  to  a  building 
contract.  Almost  every  provision  and  condition  in  the  standard 
form  of  fire  insurance  policies  has  been  before  our  Supreme 
Court  for  consideration.  We  call  attention  to  the  following  au- 
thorities, to-wit: 

Un%on  Central  Life  Insurance  Co.  v.  Hook,  62  0.  S.,  256,  para- 
graph one  of  the  syllabus : 

**1.  In  ai  action  to  recover  on  a  written  contract  for  life  in- 
surance and  upon  an  alleged  subsequent  verbal  modification  of 
the  same,  statements  and  representations  made  by  the  agent  who 
solicited  the  policy,  prior  to  and  contemporaneous  with  the  is- 
sue of  the  i^olicy,  are  inadmissible  to  vary,  in  any  respect,  the 
terms  of  the  written  policy.  In  the  absence  of  proof  of  fraud  or 
mistake,  such  statements  and  representations  are  merged  in  the 
written  contract.*' 

Eureka  Fire  <&  Marine  Insurance  Co.  et  al  v.  Balduyin,  62  0. 
S.,  368,  paragraphs  one  and  three  of  the  syllabus : 

'*1.  Where  a  party  avers  that  he  has  performed  all  the  con- 
ditions of  a  contract  to  be  by  him  performed,  his  proo&  upon 
the  trial  must  show  such  performance  in  order  to  entitle  him 
to  a  recovery.  Under  such  an  averment  it  is  not  competent  to 
prove  a  waiver  of  such  conditions.  If  the  waiver  of  conditions 
is  relied  upon,  such  waiver  must  be  averred  in  the  pleadings. 
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**3.  Tha  power  of  an  agent  to  waive  conditions  in  a  policy  of 
fire  insurance  is  not  different  from  the  same  power  in  life  in- 
surance. As  to  such  power,  Uvion  Central  Life  Insurance  Co. 
V.  Hook,  62  Ohio  St.,  256,  is  followed  and  approved. 

Ohio  Farmers^  Insurance  Compa/ny  v.  Titus,  82  0.  S.,  161, 
first  paragraph  of  the  syllabus: 

'^1.  An  insurance  company  can  not  be  deemed  to  have  waived 
a  condition  in  a  policy  of  fire  insurance  rendering  it  void.  'If 
the  subject  of  insurance  or  any  part  thereof,  or  the  real  estate 
or  any  part  thereof  described  in  the  application  as  that  on  which 
any  building  insured  herein  is  situated  now  is,  or  shall  here- 
after be  incumbered  by  mortgage  or  otherwise'  unless  by  agree- 
ment endorsed  hereon,  or  added  hereto,  simply  because  its  agent 
had  notice  or  knowledge  of  the  existence  of  a  mortgage  incum- 
brance and  received  premiums,  when  an  agreement  as  to  such 
mortgage  was  not  endorsed  on  the  policy  and  where  such  policy 
also  provided  that  *No  oflScer,  agent  or  adjuster  or  other  repre- 
sentative shall  have  power  to  waive  or  alter  any  of  the  provisions 
or  conditions  of  this  policy,  except  such  as  by  the  terms  of  this 
policy  are  made  subject  of  an  agreement  endorsed  hereon  or 
added  hereto  and  as  to  such  provisions  or  conditions,  such  waiver 
or  alteration,  if  any,  shall  only  be  valid  when  actually  endorsed 
hereon  or  added  hereto  by  such  officer,  agent  or  adjuster;  nor 
shall  any  permission  or  privilege  affecting  this  insurance  exist 
or  be  claimed  by  the  insured  unless  so  written,  endorsed  or  at- 
tached.'' 

Scottish  Union  &  Nat.  Ins.  Co.  v.  Encampment  Smelting  Co. 
166  Federal,  231,  paragraph  one  of  the  syllabus : 

'1.  Instirance — Proof  of  Loss — Requirements  of  Policy — 
Waiver. — Where  a  policy  of  fire  insurance  expressly  provided 
that  in  case  of  loss  a  written  and  verified  proof  of  loss  should  be 
made  by  the  insured  containing  certain  stated  and  detailed  in- 
formation, such  proof  of  loss  is  an  essential  condition  precedent 
to  the  company's  liability  unless  waived;  and  where  it  further 
provided  that  no  officer,  agent,  or  other  representative  of  the 
company  should  have  power  to  waive  any  of  its  conditions  except 
in  writing  indorsed  thereon  or  attached  thereto,  the  failure  to 
make  such  proof  of  loss  is  not  excused  by  a  claimed  waiver,  not 
in  writing,  by  an  agent  of  the  company  not  shown  to  have  any 
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express  authority  to  make  it  and  whose  action  was  not  ratified 
by  the  company." 

Northern  Asswance  Compcmy  v.  Grand  View  Building  Asso- 
ciation, 183  United  States  Reports,  308,  paragraph  six  of  tbe 
syllabus : 

**Contract«  in  writing,  if  in  unambiguous  terms,  must  be  per- 
mitted to  speak  for  themselves,  and  can  not,  by  the  courts  at  the 
instance  of  one  of  the  parties,  be  altered  or  contradicted  by 
parol  evidence,  unless  in  case  of  fraud  or  mutual  mistake  of 
facts,  and  this  principle  is  applicable  to  eases  of  insurance  con- 
tracts.'* 

The  precise  question  presented  here  was  passed  upon  by  this 
court  in  the  case  of  BUlings  v.  National  Insurance  Co.^  17  Circuit 
Decisions,  27  C.  C,  page  582.  This  court  there  decided  that 
statements  made  by  an  adjuster  sent  by  the  company  to  adjust 
the  loss  could  not  be  held  to  operate  as  a  waiver  of  any  of  the 
conditions  of  the  policy,  and  cited  numerous  authorities  in  sup- 
port of  the  position  then  taken.  The  question  presented  in  that 
case  had  be(^n  fully  argued  in  the  court  of  common  pleas,  and  the 
opinion  of  the  trial  judge  (Judge  Morris)  with  many  authorities 
cited  is  found  in  Volume  14  Ohio  Decisions  N.  P.,  page  387. 

After  a  very  full  examination  of  all  the  authorities  presented 
for  our  consideration,  we  see  no  reason  to  modify  the  position 
taken  by  this  court  in  the  case  of  Billings  v.  National  Insurance 
Company,  cited.  We  are  clearly  of  the  opinion  that  the  evidence 
produced  by  plaintiff  below  in  support  of  the  claim  of  denial  of 
liability  by  the  company  was  insufiBcient  to  show  any  such  de- 
nial by  the  company  as  would  amount  to  a  waiver  of  any  of  the 
conditions,  and  provisions  of  the  policy,  and  this  being  true,  it 
follows  that  the  motion  of  the  defendant  below  for  a  directed 
verdict  in  its  favor  should  have  been  granted. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  the  judgment  that  should  have  been  entered  by  that  court 
will  be  entered  here,  dismissing  the  action  at  the  costs  of  the 
defendant  in  error. 
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CONSTRUCTION  OP  AGREEMENT  POR  PURCHASE  OP  OPTIONS. 

Circuit  Court  of  Hamilton  County. 

Robert  Kuhn  v.  William  Wabnock  and  Chablbs  Steahi^. 

Decided,  February  2,  1905. 

Contracts — Parties  Employed  to  Secure  Options  on  Coal  Lands-— Con- 
struction of  Agreement  as  to  Oom^pensation  and  by  Whom  to  he 
Paidr— Weight  of  Evidence. 

Where  the  eigniflcance  and  meaning  of  a  conversation,  embodied  In  the 
testimony  submitted  to  the  Jury,  depends  upon  the  emphasis  which 
was  placed  on  certain  words  and  particularly  on  the  pronoun  "I,"  a 
reviewing  court  will  give  it  a  construction  consistent  with  the  find- 
ing of  the  jury. 

Max  B,  May,  for  plaintiff  in  error. 
Shay  &  Cogan,  contra. 

Per  Curiam  (Giffen,  Swing  and  Jelke,  JJ.). 

The  only  error  complained  of  in  this  case  is  that  the  verdict 
and  judgment  of  the  court  below  is  against  the  weight  of  the 
evidence. 

Counsel  for  plaintiff  in  error  in  his  zeal  has  urged  upon  us 
not  to  apply,  without  great  and  careful  consideration,  the  prin- 
ciple that  a  reviewing  court  will  not  disturb  the  judgment,  on 
the  ground  that  the  verdict  is  against  the  weight  of  the  evidence, 
unless  it  is  manifestly  so.  J[fter  a  careful  reading  of  the  record, 
we  are  of  opinion  that  this  is  par  excellence  a  case  for  the  appli- 
cation of  this  rule. 

It  appears  that  the  defendant,  Robert  Euhn,  was  the  president 
and  acting  as  the  representative  of  the  Empire  Coal  Mining 
Company,  in  securing  a  large  number  of  options  embracing  a 
wide  tract  of  coal  land.  In  his  capacity  as  president,  or  such 
representative,  he  had  given  Wamock  and  'Strahl  general  in- 
structions as  to  the  terms  and  methods  on  which  they  were  to 
acquire  these  options. 

It  developed  that  there  were  three  parcels  of  land  in  the  mid- 
dle of  this  tract  which  they  had  failed  to  secure,  and  that  at  a 


474       CIRCUIT  COURT  REPORTS— NEW  SERIES. 
Kuhn  V.  Warnock. [VoLliiNA) 

meeting  in  the  office  of  Theodore  Neff,  in  Bellaire,  said  Warned 
and  Strahl  reported  their  failure,  and  said  they  were  unable 
to  secure  these  parcels  of  land  on  the  terms  provided  in  their 
instructions.  It  seems,  thereupon,  Mr.  Kuhn  withdrew  these 
gentlemen  either  to  another  room  or  to  a  different  part  of  the 
same  room,  where  the  following  conversation  took  place,  as  nar- 
rated in  the  testimony  of  Mr.  Strahl: 

**A.  He  said  to  me,  'What  is  the  reason  that  you  haven't 
these  three  farms  optioned  f  I  told  him  that  the  farm — ^thoae 
three  wouldn't  take  the  price  that  we  had  been  optioning  the 
other  farms  for,  and  he  says,  *  What  will  they  take?'  I  says,  'I 
don't  know,  but  I  believe  they  can  be  got  for  fifteen  dollars  an 
acre.'  'Well,'  he  says,  *go  and  take  them,'  My  next  question 
was,  of  course,  *What  is  in  it  for  us,  Mr.  Kuhn,  if  we  go  and 
take  these  options?'  And  he  says,  *I  will  tell  you.  If  you  go 
and  take  these  options  up  and  take  them  up  in  my  name  that 
I  will  pay  you  the  half  of  the  difference  between  the  option 
price  and  fifteen  dollars  an  acre.'  And  he  went  and — well,  I 
believe  Mr.  Kuhn  at  that  time  give  us  his  address — ^yes — where 
to  send  those  options  to,  and  said  to  send  tiiem  to  him;  take 
them  up  in  his  name  and  send  them  to  him  at  the  McClnre  House 
in  Wheeling." 

It  seems  clear  that  the  transaction  in  regard  to  these  three 
parcels  of  land  was  to  be  under  a  different  and  separate  arrange- 
ment from  that  under  which  the  options  had  been  procured  on 
the  other  parcels  in  the  tract. 

The  significance  and>  meaning  of  the  conversation  would  be 
directly  opposite,  dependent  upon  wliat  emphasis  was  put  upon 
the  pronoun  **I"  in  this  conversation.  As  this  appears  in  the 
cold  typewritten  record,  we  can  not  tell,  excepting  that  we  are 
bound  to  give  it  a  construction  consistent  with  the  verdict  and 
judgment  below.     If  Mr.  Kuhn  said: 

**7  wiU  tell  you.  If  you  go  and  take  these  options  up  and 
take  them  up  in  my  name  that  /  will  pay  you  the  half  of  the 
difference  between  the  option  price  and  fifteen  dollars  an  acre," 

it  would  be  very  plain  who  was  the  principal  and  for  whom 
Wamock  and  Strahl  were  acting  in  securing  these  options,  and 
who  should  pay  the  conunission. 
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We  find  nothing  necessarily  inconsistent  in  the  letter  of  May 
11th,  1901,  with  the  view  that  Robert  Kuhn  was  the  principal 
in  this  transaction.  It  would  seem,  after  a  reading  of  the  record, 
that  with  Bobert  Euhn  acting  either  for  himself  or  for  the 
Empire  Coal  Mining  Company,  it  would  not  be  expecting  too 
much  of  him  by  way  of  business  courtesy,  to  have  looked  after 
the  interests  of  Wamock  and  Strahl,  and  at  least  to  have  called 
their  attention  to  the  closing  up  of  matters,  so  that  their  rights 
could  have  been  defined  and  their  claim  then  asserted.  It  may 
very  well  have  been  that  this  indifference  on  the  part  of  Mr. 
Kuhn  prejudiced  him  in  the  eyes  of  the  jury  and  led  them  to 
somewhat  discount  his  testimony.  If  they  did  so,  that  was 
within  their  province.  Not  having  any  of  these  parties  before 
us  and  so  much  in  this  record  being  susceptible  of  either  one  of 
two  opposite  constructions,  we  are  compelled  to  apply  the  prin- 
ciples first  above  mentioned. 

Judgment  aflSrmed. 


L£SSOR  MADE  JOINT  TORT  FEASOR  WITH  LESSEE. 

Court  of  Appeals  for  Hamilton  County. 

The  Kroger  Grocery  &  Baking  Company  v. 
Blanche  Greenland.* 

Decided,  July  13,  1914. 

Landlord  and  Tenant — Made  Joint  Tort  Feasors — By  Settlement  toith 
Landlord  for  Injury  Received  on  the  Premises, 

Settlement  with  the  lessor  for  injuries  received  on  the  premises  makes 
the  lessor  a  joint  feasor  with  the  lessee  and  bars  an  action  against 
the  lessee  for  damages  on  account  of  the  same  injury. 

R,  A.  LeBlond,  for  plaintiff  in  error. 
0.  M,  Dock,  contra. 

•Affirmed  without  opinion,  Greenland  v.  Kroger  Qrocery  d  Baking  Co., 
92  Ohio  State, —. 
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Jones  (K  H.),  J. 

In  the  court  below  the  defendant  in  error  recovered  a  judg- 
ment of  $1,000  against  the  plaintiff  in  error,  as  damages  for  in- 
juries received  by  her  through  an  alleged  defect  in  the  side- 
walk at  the  base  of  steps  leading  into  the  store  of  the  plaintiff 
in  error  company  on  Reading  road  in  the  city  of  Cincinnati. 

Pour  grounds  of  reversal  are  set  forth  and  argued  in  the  brief 
for  plaintiff  in  error,  as  follows : 

1.  That  there  was  no  liability  on  the  part  of  the  defendant 
bebw. 

2.  That  the  plaintiff  was  guilty  of  contributory  negligence 
and  could  not  recover. 

3.  That  there  was  no  evidence  of  the  defendant  having  cre- 
ated or  maintained  the  defect  complained  of. 

4.  That  the  plaintiff's  release  to  Mrs.  Thale,  as  set  up  in  the 
second  defense  of  the  answer,  was  a  complete  defense  both  under 
the  doctrine  of  estoppel  and  as  a  full  settlement  of  the  injury 
received. 

As  to  the  first  three  grounds,  we  find  against  the  plaintiff  in 
error. 

The  question  presented  by  the  foiirth  proposition  is  one  not 
free  from  diflBculty,  and  one  to  which  we  have  given  much  time 
and  thought.  After  examining  the  authorities  cited  in  the  excel- 
lent briefs  of  counsel  on  both  sides  we  have  reached  the  conclu- 
sion that  the  settlement  with,  and  the  release  given,  to  Mrs. 
Thale,  the  lessor,  to  Mrs.  Greenland,  was  a  bar  to  any  action 
against  the  Kroger  Grocery  &  Baking  Company.  Said  release 
reads  as  follows : 

**  Cincinnati,  Ohio,  May  9,  1911. 
**B[now  All  Men  by  These  Presents: 

**That  Whereas,  Blanche  Greenland,  is  about  to  institute  an 
action  for  damages  resulting  from  an  injury  sustained  on  the 
11th  day  of  March,  1911,  on  the  premises  of  Christina  Thale,  in 
the  Court  of  Common  Pleas  of  Hamilton  County,  Ohio,  and 
whereas  the  said  Blanche  Greenland  and  the  said  Christina 
Thale,  through  their  respective  attorneys,  have  agreed  to  com- 
promise and  settle  said  claim  and  all  liability  in  the  premises 
against  the  said  Christina  Thale  by  the  payment  to  the  said 
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Blanche  Greenland  or  her  attorney,  by  the  said  Christina  Thale, 
the  sum  of  three  hundred  ($300)  dollars. 

''Now,  Therefore,  I,  Blanche  Greenland,  in  consideration  of 
said  sum  of  three  hundred  ($300)  dollars,  received  to  my  full 
satisfaction  of  the  said  Christina  Thale,  do  hereby  release  and 
forever  discharge  the  said  Christina  Thale  from  all  claims,  de- 
mands, damages,  actions  and  causes  of  actions  whatsoever,  in- 
cluding such  as  have  arisen  by  reason  of  or  in  any  manner  grow 
out  of  said  injury. 

'*In  Wftness  Whereof  I  have  hereunto  set  my  hand  this 
9th  day  of  May,  1911. 

**  (Signed)     Blanche  Greenland. 
**In  presence  of 

*' Oliver  M.  Dock." 

The  petition  in  this  case  shows  that  the  injuries  therein  com- 
plained of  are  the  same  injuries  for  wh^ch  Mrs.  Thale  settled 
with  Mrs.  Greenland,  and  in  the  threatened  suit  against  Mrs. 
Thale,  had  the  same  been  brought,  the  allegations  of  negligence 
would  necessarily  have  been  similar  to  those  contained  in  the 
petition  herein. 

Cooley  gives  the  test  to  be  applied  in  determining  whether 
two  or  more  persons  are  joint  tort  feasors  in  the  following  lan- 
guage (Cooley  on  Torts,  3d  Ed.,  246)  : 

**In  respect  to  negligent  injuries  there  is  considerable  differ- 
ence of  opinion  as  to  what  constitutes  joint  liability.  The  au- 
thorities are,  perhaps,  not  agreed  beyond  this,  that  where  two 
or  more  owe  to  another  a  common  duty,  and  by  a  common  neglect 
of  that  duty  such  other  person  is  injured,  then  there  is  a  joint 
tort  with  joint  and  several  liability.  The  weight  of  authority 
will,  we  think,  support  the  more  general  proposition  that  where 
the  negligences  of  two  or  more  persons  concur  in  producing  a 
single,  indivisible  injury,  then  such  persons  are  jointly  and 
severally  liable,  although  there  was  no  common  duty,  design  or 
concert  action.'* 

It  is  well  settled  in  Ohio,  and  conceded  by  counsel  on  both 
sides  in  this  case,  that  but  one  satisfaction  of  a  claim  existing 
against  tort  feasors  can  be  enforced.  By  her  action  in  this  case 
in  making  claim  against  Mrs.  Thale,  Mrs.  Greenland  has  made 
Mrs.  Thale  a  tort  feasor,  and  the  tort  is  joint  as  between  Mrs. 
Thale  and  the  Kroger  Grocery  &  Baking  Company.    The  motion 
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for  judgment  in  favor  of  the  defendant  below  should  have  been 
granted,  and  in  refusing  same  the  court  erred. 

Judgment  reversed,  and  judgment  will  be  entered  here  for 
plaintiflE  in  error. 

Swing,  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


CONSTRUCTION  OP  A  GUARANTY  UPON  WHICH 
CREDIT  WAS  BASED. 

Court  of  Appeals  for  Hamilton  County. 

Louis  H.  Landman  v.  Gboegb  D.  Sauerston  kt  xu 

Decided,  March  29,  1915. 

Guaranty — Of  Payment  for  Goods  if  Credit  is  Given— Testimony  as  to 
Surrounding  Circumstances  May  te  Offered — But  Must  Not  Modify 
the  Written  Contract — Duration  of  the  Guaranty. 

1.  The  situation  of  the  parties  and  the  object  sought  to  be  accompIiBhed 

are  competent  evidence  to  aid  a  court  in  construing:  a  guaranty, 
but  it  is  not  permissible  by  the  aid  of  such  evidence  to  modify 
or  alter  the  written  contract  entered  into  between  the  parties. 

2.  A  request  to  "extend  credit  to  the  extent  of  one  hundred  dollars 

to  my  nephew  I.  B.,  for  which  I  will  stand  responsible,"  Is  not  a 
continuing  guaranty,  but  Is  limited  to  the  first  one  hundred  dol- 
lars' worth  of  goods  purchased. 

Error  to  the  court  of  common  pleas. 

H.  L,  Bevis,  for  plaintiflf  in  error. 
C.  8.  Bell,  contra. 

Richards,  J. 

The  plaintiflf  in  error,  who  was  defendant  in  the  court  of  com- 
mon pleas,  was  sued  on  a  written  guaranty  reading  as  follows: 

''Cincinnati,  0.,  Sept.  22,  1909. 
'^Messrs.  Sauerston  &  Brown: 

''Please  extend  credit  to  the  extent  of  one  hundred  dollars 
to  my  nephew,  Isaac  Breastin,  for  which  I  will  stand  responsible 
for,  and  obliged. 

''Louis  H.  Landman/' 
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At  the  close  of  the  evidence  each  side  moved  the  court  for  a 
directed  verdict  and  the  court  thereupon  directed  the  jury  to 
return  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of  one 
hundred  dollars. 

It  appears  from  the  evidence  disclosed  in  the  bill  of  exceptions 
that  Breastin  was  a  nephew  of  Landman  and  desired  to  start  in 
the  candy  business,  and  that  Landman  went  to  Sauerston  & 
Brown,  who  were  wholesale  dealers  in  candy,  and  inquired 
as  to  the  extent  of  credit  it  would  be  necessary  for  his  nephew 
to  have  with  them  and  whether  they  would  extend  credit,  which 
they  promised  to  do  if  Landman  would  guarantee  the  same. 
Thereupon  he  signed  the  guaranty  as  above  quoted.  Subsequent 
to  the  making  of  this  guaranty,  goods  were  furnished  to  Breastin 
to  the  amount  of  several  hundred  dollars,  a  large  part  of  which 
was  paid  for,  but  at  the  time  he  ceased  doing  business  there 
remained  due  Sauerston  &  Brown  an  amount  in  excess  of  one 
hundred  dollars. 

The  only  question  in  this  case  is  as  to  whether  the  guaranty 
is  a  continuing  one.  The  common  pleas  court  held  that  it  was 
a  continuing  guaranty  and  that  the  liability  of  Landman  thereon 
was  not  limited  to  the  first  hundred  dollars'  worth  of  goods 
purchased.  In  so  holding  the  trial  court  erred.  By  its  terms  the 
guaranty  is  limited  in  extent  to  the  amount  of  one  hundred 
dollars  and  would  be  exhausted  when  goods  to  that  amount  had 
been  furnished  and  paid  for.  The  situation  of  the  parties  and 
the  object  sought  to  be  accomplished  are  competent  evidence  to 
aid  the  court  in  construing  the  guaranty,  but.  it  is  not  permis- 
sible by  the  aid  of  such  evidence  to  modify  or  alter  the  written 
contract  entered  into  between  the  parties;  and  it  is  a  funda- 
mental principle  in  this  state  that  a  contract  of  guaranty  must 
be  construed  most  favorably  to  the  guarantor.  It  was  said  by 
our  Supreme  Court  in  Birdsall  v.  Heacock,  32  0.  S.,  177,  184, 
that  such  an  instrument  should  be  confined  to  the  immediate 
transaction,  unless  the  language  of  the  promise  is  suflSciently 
broad  to  show  that  it  was  intended  to  render  the  guarantor 
liable  for  future  credits.  That  such  a  guaranty  should  be  held 
to  be  limited  and  not  continuing,  is  held  in  the  case  above  cited 
and  also  the  following  cases:    Morgan  v.  Boyer,  39  0.  S.,  324; 
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The  M^rchmts'  National  Bank  v.  CoU,  83  0.  S.,  50;  National 
Bank  of  Commerce  v.  Oarn  et  al,  3  C.C.(N.S.),  428. 
In  the  case  last  cited  the  guaranty  read  as  follows : 

"Toledo,  Ohio,  June  10,  1895. 
"Eetgham  National  Bank: 

*'We,  the  undersigned,  hereby  jointly  and  severally  guaranty 
to  you  the  payment  of  any  and  all  sums  of  money  that  may  be 
loaned  by  you  to  the  Carothers  Publishing  Company,  on  request 
of  F.  W.  0am,  treasurer,  providing  the  amount  of  said  loan 
shall  not  exceed  in  the  aggregate,  $3,000." 

The  circuit  court,  sitting  in  Lucas  county,  held  that  sach  a 
guaranty  is  not  a  continuing  one  but  is  restricted  to  the  first 
three  thousand  dollars  loaned. 

Counsel  for  defendants  in  error  relies  very  largely  on  the 
case  of  Rochford  et  al  v.  Rothschild  et  al,  16  C.  C,  287,  a  deci- 
sion also  by  the  Circuit  Court  of  Lucas  County.  In  that  case  the 
guaranty  under  consideration  was  held  to  be  a  continuing  guar- 
anty, but  the  written  instrument  itself  provided  that  it  was 
to  secure  the  sum  guaranteed  on  open  account,  and  the  decisioD 
of  the  court  is  based  upon  that  particular  language.  The  de- 
cision is  not,  therefore,  in  conflict  with  the  conclusion  we  reach 
in  the  case  at  bar. 

Counsel  for  the  defendants  in  error  also  relies  on  Wolf  v. 
John  ShUlito  &  Company,  9  0.  D.  Bepr.,  273,  a  decision  ren- 
dered by  the  old  District  Court  of  BQamilton  County,  but  that 
case  appears  to  have  been  controlled  and  the  conclusion  carrived 
at  by  a  consideration  of  surrounding  circumstances  which  are 
essentially  dissimilar  from  those  in  the  case  at  bar. 

The  general  principles  that  control  in  determining  whether  a 
written  guaranty  is  or  is  not  continuing  are  clearly  announced 
in  1  Brandt,  Suretyship  &  Chiaranty  (2d  Ed.),  Sections  156  to 
165,  inclusive. 

It  follows  from  what  has  been  stated  that  the  judgment  must 
be  reversed,  and,  proceeding  to  enter  the  judgment  which  should 
have  been  entered  in  the  common  pleas,  a  finding  will  be  made 
for  the  defendant  below  and  the  petition  dismissed. 

Chittenden,  J.,  and  Kinkadb,  J.,  concur. 
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GAME  LAWS  NOT  APPLICABLE  TO  TAME  SQUIRRELS. 

Circuit  Court  of  Cuyahoga  County. 

W.  J.  Phillips  v.  State  op  Ohio. 

Decided,  January  22,  1898. 

Oame  Laws  do  Not  Apply  to  Tamed  Animals. 

Section  6.961,  Revised  Statutes,  making  it  unlawful  to  have  in  one's  pos- 
session certain  animals,  was  intended  to  protect  wild  game  animals, 
and  does  not  apply  to  a  case  where  the  animals  had  been  reclaimed 
and  tamed  and  were  in  one's  possession  at  the  date  the  law  was 
enacted. 

Hale,  J. ;  Marvin,  J.,  and  Caldwell,  J.,  concur. 

The  case  of  W.  J.  Phillips  against  the  State  of  Ohio  comes 
here  on  error  to  the  court  of  common  pleas. 

The  plaintiff  in  error,  Phillips,  was  charged  hy  aflSdavit,  be- 
fore a  justice  of  the  peace  of  this  county,  with  having  in  his 
possession  two  fox  squirrels,  contrary  to  the  provisions  of  Sec- 
tion 6961  of  the  Revised  Statutes  of  the  state  of  Ohio. 

This  statute  provides  in  general  terms  that  it  shall  be  unlaw- 
ful for  any  person  to  have,  between  the  first  of  September  and 
the  fifteenth  of  December,  any  squirrels  in  his  possession. 

The  plaintiff  in  error  was  tried,  convicted  and  sentenced  to 
pay  a  fine  of  $25  and  costs.  That  judgment  was  affirmed  by  the 
court  of  common  pleas,  and  it  is  brought  here  for  review,  and 
we  are  asked  to  reverse  both  judgments. 

The  facts  disclosed  by  the  bill  of  exceptions  are,  that  Phillips 
had  had  for  some  seven  years  prior  to  the  passage  of  the  present 
statute,  these  squirrels  in  his  possession;  that  they  had  become 
tame  and  were  by  him  kept  in  the  ordinary  way  in  which  pet 
squirrels  are  kept. 

Our  Supreme  Court  have  said  in  39  0.  S.,  691,  in  the  case  of 
Moore  v.  Oiihen,  that  it  is  the  duty  of  courts  in  the  interpreta- 
tion of  statutes,  unless  restrained  by  the  letter  of  the  statute,  to 
adopt  that  view  which  will  avoid  an  absurd  consequence,  injus- 


482       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

PhlUlps  V.  State.  [Vol.  24  (N.S.) 

tice,  or  great  inconvenience,  as  none  of  these  can  be  presumed 
to  have  been  within  the  legislative  intent. 

Of  course,  this  charge  is,  that  the  plaintiff  in  error  violated 
the  section  of  the  game  law  of  this  state,  and  that  Section  6961 
provides  that  no  person  shall,  on  any  place,  catch,  kill,  or  injure, 
or  pursue  with  such  intent,  any  squirrel  or  other  animals  named 
(I  will  leave  out  the  balance  of  the  statute),  and  in  violation  of 
this  statute  shall  be  subject  to  a  ,fine  of  $25  and  costs,  except 
between  the  first  day  of  September  and  the  fifteenth  day  of 
December. 

Section  6964  provides  that  whoever  purchases,  sells,  exposes 
for  sale  or  has  in  his  possession  any  squirrel,  etc.,  between  the 
first  day  of  September  and  the  fifteenth  day  of  December,  inclu- 
sively, shall  be  fined  as  provided  by  another  section. 

It  is  very  evident  that  this  statute,  Section  6961,  was  intended 
to  protect  these  wild  animals  named,  and  to  prevent  their  de- 
struction, and,  perhaps,  extinction,  and  made  it  unlawfal  for 
any  person  to  catch,  kill  or  injure,  or  pursue  with  such  intent, 
any  such  wild  animals. 

It  is  made  unlawful  to  pursue,  while  at  large,  catch,  kill  or 
injure  such  animals. 

It  was  not,  in  our  judgment,  the  intention  of  the  Legislature 
to  apply  the  statute  to  such  a:nimals  as  had  been  captured  and 
had  become  the  property  of  the  person  who  made  that  capture. 

Section  6964,  which  I  have  read  from,  it  is  evident,  was  passeil 
because  it  would  be  difficult  and  many  times  impossible  to  appre- 
hend and  punish  the  person  who  pursued  and  killed  the  game 
found  in  possession  of  another;  and,  hence,  by  this  section,  it  is 
made  unlawful  for  any  person  to  have  in  his  possession  any  of 
the  animals  protected  by  Section  6961. 

But  this  section  should  be  given  by  construction,  in  oiu"  judg- 
ment, the  same  limitation  as  that  of  Section  6964  and  should  not 
be  held  to  apply  to  animals  that  had  been  reclaimed  and  were 
subject  to  lawful  ownership. 

This  man  had  these  squirrels  in  his  possession  at  the  time 
this  section  of  the  statute  was  passed  as  it  now  stands.  He  conU 
not  keep  those  squirrels  in  his  possession  if  this  statute  was  in- 
tended to  apply  to  bira — to  a  transaction  of  that  kind.    He  could 
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not  kill  them ;  he  could  not  slaughter  them ;  the  only  thing  for 
him  to  do  would  be  to  turn  them  loose  after  they  had  been  tamed 
and  eared  for,  for  seven  years.  Now  we  do  not  think  this  statute 
should  be  given  an  interpretation  to  apply  that  way.  We  do 
not  believe  this  statute  was  intended  to  make  such  a  transaction 
unlawful. 

We,  therefore,  reverse  the  judgment  of  the  court  of  common 
pleas  and  of  the  justice  of  the  peace,  and  discharge  the  defend- 
ant below. 


LEGALITY  OF  A  SEWER  TAX  LEVY, 

Circuit  Court  of  Cuyahoga  County. 

C.  August  Kbauss  v.  The  City  op  Clevei.and  and  James  P. 
IM'ADiGAN,  Auditor  op  Said  City. 

Decided,  March  28,  1905. 

Tctxcs — Sewer  District  Tax  Legal, 

Taxes  may  be  levied  at  a  uniform  rate  upon  territory  not  constituting 
a  political  district  or  subdi vision  of  a  political  district:  hence  taxes 
for  sewer  purposes  levied  uniformly  upon  a  sewer  district  are  law- 
ful. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

The  plaintiff  is  a  resident  and  tax-payer  of  sewer  district  No. 
1  of  the  city  of  Cleveland.  He  requested  the  city  solicitor  to 
bring  this  suit  and  he  declined  to  do  so.  Suit  was  brought  on 
behalf  of  the  plaintiff  and  other  tax-payers  to  restrain  the  pay- 
ment of  money  for  the  construction  of  a  sewer  in  Case  avenue. 
This  sewer  had  been  contracted  for  and  is  now  in  process  of 
construction,  the  city  having  passed  an  ordinance  for  the  con- 
struction of  said  sewer  and  provided  that  66  per  cent,  of  the  cost 
thereof  should  be  paid  out  of  the  sewer  fund  of  sewer  district 
Xo.  1,  33  per  cent,  out  of  the  sewer  fund  of  No.  2  and  1  per 
cent,  out  of  the  sewer  fund  of  district  No.  7. 

It  is  claimed,  first,  that  this  sewer  is  not  needed.  This  is  a 
main  sewer,  and  it  is  for  the  council  to  determine  the  necessity 
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for  its  construction.  Unless  the  council  abused  its  discretion 
in  so  determining  its  necessity,  this  court  could  not  interfere. 
The  evidence  falls  short  of  showing  such  abuse  of  discretion. 

It  is  further  urged  that  the  council  is  without  lawful  author- 
ity to  levy  a  tax  upon  such  divisions  of  a  city ;  that  it  may  len* 
assessments  according  to  benefits  for  public  improvements,  hut 
that  the  manner  of  securing  the  money  for  this  improvement  is 
not  such  as  comes  within  this  authority,  and  that  therefore  it 
must  be  that  it  is  to  be  read  as  a  tax.  We  hold  that  this  money 
is  to  be  paid  out  of  money  arising  from  taxation,  but  that  taxes 
may  be  levied  at  a  uniform  rate  upon  territorj'  not  constitutine 
a  political  district  or  subdivision  of  a  political  district. 

In  37  0.  S.,  35,  the  first  clause  of  the  syllabus  is  directly  in 
point;  also  the  language  of  the  opinion  found  on  pages  39  and 
40  of  the  report,  which  we  will  not  stop  to  read. 

In  Root  V.  Board  of  Education,  52  0.  S.,  589,  the  syllahus, 
and  from  the  opinion  on  pages  596  and  597,  it  appears  that  as  to 
each  of  the  sewer  districts  to  be  charged  with  any  portion  of 
the  expense  of  this  sewer,  the  rate  of  taxation  is  uniform  upon 
all  of  the  property  real  and  personal  within  such  district.  It  i? 
not  uniform  in  all  districts,  but  in  each  particular  district  it 
is  uniform  as  to  that  district.  This  tax  is  for  a  sewer  fund  and 
is  authorized  by  law. 

In  paying  for  this  sewer,  the  council  follow^ed  the  methotl 
pointed  out  in  Section  2406-6,  Revised  Statutes,  an  act  which 
had  not  been  held  to  be  unconstitutional  at  the  time  the  coimcil 
acted,  October  28,  1901. 

Without  discussing  further  the  questions,  we  think  that  those 
to  which  attention  has  been  called  determine  the  case,  and  tn. 
petition  of  the  plaintiff  is  dismissed. 
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CONVERSION  OP  CHECKS  USED  IN  PAYMENT  OF  INSURANCE. 

PRJCMIUMS. 

Circuit  Court  of  Cuyahoga  County. 

The  Park  National  Bank  op  Cleveland,  Ohio,  v.  The  Trav- 
elers Insurance  Company  op  Hartpord,  Connecticut. 

Decided,  January  22,  1905. 

Agency — Banks  and  Banking — Bank  Liable  to  Principal  for  Amount  of 
Checks  Drawn  on  Other  Banks  Cashed  for  Agent. 

Authority  of  an  insurance  broker  to  collect  premiums  from  policy 
holders,  raises  no  presumption  of  authority  on  his  part  to  endorse 
and  collect  checks,  and  a  bank  which  cashes  them  upon  the  en- 
dorsement of  the  agent  and  then  collects  them  from  the  banks  upon 
which  they  were  drawn  is  liable  to  the  principal  as  for  conversion 
of  the  checks. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  proceeding  in  error  is  brought  to  reverse  a  judgment  for 
$2,409.67  recovered  at  the  April  term,  1905,  of  the  Cuyahoga 
common  pleas  court  by  the  Travelers  Insurance  Company  against 
the  Park  National  Bank.  The  action  below  was  begun  to  re- 
cover from  said  bank  the  amounts  of  certain  checks  drawn  on 
other  banks  in  favor  of  said  insurance  company  by  holders  of 
its  policies  in  payment  of  premiums.  The  checks  were  given 
by  the  drawers  about  July  1,  1902,  to  one  W.  B.  Uhl,  an  insur- 
ance broker,  by  whom  the  business  was  solicited,  and  the  policies 
delivered.  But  although  Uhl  had  authority  thus  to  collect  the 
premiums  he,  without  authority,  endorsed  the  checks  in  the 
insurance  company's  name  by  his  own  as  agent,  and  deposited 
them  to  his  own  account  in  said  bank,  by  which  they  were  col- 
lected in  the  ordinary  course  from  the  banks  on  which  they  were 
drawn.  Uhrs  deposit  was  subsequently  withdrawn  and  con- 
sumed by  him,  and  he  became  a  fugitive.  The  insurance  com- 
pany's attorneys  learned  of  Uhl's  misconduct  October  29,  1902, 
having  consumed  the  interval  in  the  investigation  and  attempted 
settlement  of  the  matter  with  Uhl 's  friends. 
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At  the  trial,  and  upon  the  court's  ruling  that  the  defendant 
had  the  hurden,  the  bank  put  in  its  evidence  first.  After  both 
parties  had  rested,  each  asked  the  court  to  direct  a  verdict  in  its 
favor.  When  the  defendant's  motion  was  disallowed,  it  made 
no  request  to  go  to  the  jury  upon  the  facts,  and  the  court  was 
thus  clothed  with  the  functions  of  a  jury,  so  that  the  verdict 
for  the  plaintiff,  which  the  court  thereupon  directed,  can  not 
here  be  set  aside  unless  clearly  against  the  weight  of  evidence. 
First  National  Bamk  v.  Hayes  cfe  Sons,  64  Ohio  St.,  100. 

It  is  claimed,  however,  that  the  verdict  thus  directed  is 
founded  on  insufficient  evidence  and  on  a  petition  which  states 
no  cause  of  action.  The  bank  insists  that  the  insurance  company 
has  its  remedy  against  the  policy  holders,  because,  on  this  state 
of  facts,  the  premiums  which  they  owed  have  never  been  paid, 
payment  of  their  check  by  the  drawees  upon  forged  endorsements 
being,  in  law,  no  payment  at  all.  The  fact  that  the  policy 
holders  may  have  recourse  upon  their  own  banks,  and  the  latter, 
in  turn,  upon  the  defendant  below,  affords  no  warrant,  it  is 
urged,  for  the  short  cut  sought  to  be  taken  here ;  for  the  inter- 
vening parties  may  well  have  defenses  inter  sc  that  are  not  avail- 
able in  this  action,  and,  in  any  event,  there  is  no  privity  between 
the  parties  here." 

We  think,  however,  that  the  rule  of  Shaffer  v.  McKee,  19  Ohio 
State,  527,  presents  a  complete  answer  to  this  contention.  The 
syllabus  is: 

**A  debtor  of  the  plaintiff  enclosed  and  mailed  to  her  a  draft 
on  a  bank  in  New  York,  payable  to  her  order.  The  draft  was 
stolen  from  the  mail  and  the  thief,  having  placed  a  forged  en- 
dorsement of  the  plaintiff's  name  thereon,  sold  the  same  to  the 
defendant,  who  drew  from  the  bank  the  money  and  appropriated 
it  to  his  own  use.  Held:  On  this  state  of  facts  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  draft  from  the  defendant." 

It  is  said,  however,  that  the  reasoning  in  that  case  proceeds 
upon  a  state  of  the  law  which  does  not  now  prevail,  for  there 
the  plaintiff  was  permitted  to  recover  against  the  defendant  be- 
cause she  might  have  recovered  against  the  drawee,  the  action 
being  in  the  nature  of  trover  and  the  damages  being  the  amount 
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which  could  have  been  recovered  from  the  bank.  But  we  think 
the  checks  in  this  case,  whose  value  the  defendant  below  received, 
were  clearly  things  of  value,  the  property  of  the  insurance  com- 
pany; that,  misled  by  Uhl's  forgery  and  false  representation  of 
agency,  the  bank  converted  this  property;  that  on  these  facts  it 
is  liable  to  this  action  for  damages,  and  that  it  is  no  answer  to 
say  that  some  one  else  may  also  have  incurred  a  liability  in  the 
transaction.  Nor  do  we  know  of  any  principle  on  which  a  person 
whose  property  has  been  thus  converted  owes  a  duty  to  the  per- 
son converting  it  of  notifying  the  latter  when  the  conversion 
is  discovered  or  of  exercising  any  greater  promptness  or  dili- 
gence in  making  demand  than  was  employed  in  this  case. 

The  defendant  below,  having  interposed  by  general  denial  and 
other  allegations,  the  defense  that  Uhl  had  authority  from  the 
plaintiff  to  endorse  the  checks  in  question,  and  that,  even  if  he 
was  without  authority,  he  had  actually  paid  the  proceeds  to 
plaintiff,  was  charged  with  the  burden  of  making  good  those  de- 
fenses, as  the  court  below  rightly  ruled.  Uhl's  admitted  au- 
thority to  collect  premiums  from  the  policy  holders  and  his  right 
to  commissions  thereon,  create  no  presumption  of  authority  on 
his  part  to  endorse  and  collect  checks  made  payable  to  the  order 
of  his  principal.  We  find  no  error  in  this  record  and  the  judg- 
ment below  is  affirmed. 
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CONSTRUCTION  OF  UDASE  OF  AN  UNCOMPLETED  BUILDING. 

Circuit  Court  of  Cuyahoga  County. 

The  Bankers'  Fraternal  Union  v.  The  Williamson  Company. 

Decided,  December  12,  1904. 

Landlord  and  Tenant — Clause  in  Lease  Regarding  Delay  in  Giving 
Possession  Construed. 

When  a  clause  in  a  lease  provides  that  the  lessor  shall  not  be  liable  in 
damages  for  any  failure  on  its  part  to  complete  tlie  building  leased 
In  time  for  occupancy  under  the  terms  of  the  lease,  but  will  en- 
deavor to  have  it  completed  at  that  time  and  in  case  of  failure  so 
to  do,  the  lessee  shall  be  entitled  to  a  proportionate  rebate  of  rent, 
such  clause  postpones  the  date  when  the  lease  becomes  effective, 
in  case  the  building  is  not  completed,  and  is  not  a  mere  limitation 
of  damages  on  the  part  of  lessor  for  non-delivery,  and  gires  lessee 
no  right  to  repudiate  the  contract  of  lease  because  the  premises 
are  not  ready  for  occupancy. 

Hogan  &  Parmely,  for  plaintiff  in  error. 
Ford,  Snyder  &  Henry,  contra. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

The  Williamson  Company  brought  its  action  in  the  common 
pleas  court  against  the  Bankers'  Fraternal  Union  to  recover 
for  the  rent  of  certain  offices  in  the  Williamson  Building,  Cleve- 
land, Ohio,  under  the  terms  and  covenants  of  a  written  lease  en- 
tered into  between  the  parties  wherein  the  lessor  demised  certain 
premises  for  the  term  of  three  yars  from  the  first  day  of  April, 
1900,  and  the  lessee  agreed  to  pay  as  rent  for  the  demised  prem- 
ises for  said  term  the  sum  of  one  thousand  dollars  per  annum  in 
monthly  installments  in  advance. 

The  eighth  clause  of  said  lease  contains  the  following  pro- 
vision : 

**  Lessor  shall  not  be  liable  in  damages  for  any  failure  on  its 
part  to  complete  the  Williamson  Building  in  time  for  occupancy 
under  the  terms  thereof.  Said  lessor,  however,  agrees  to  use 
its  best  endeavors  so  as  to  complete  said  building,  and  in  the 
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event  of  any  failure  so  to  do  the  lessee  shall  be  entitled  to  a  pro- 
portionate rebate  of  the  rent  for  the  premises  hereby  leased." 

The  defendant  below  tendered  issue  as  to  the  authority  of  the 
person  who  signed  the  lease  for  it  to  bind  the  corporation  and 
as  a  further  defense  alleged  that  said  oflSces  were  not  completed 
ready  for  occupancy  April  1,  1900,  and  that  the  lessor  failing 
to  give  it  possession  of  the  premises  on  said  day  the  defendant 
on  said  day  rescinded  and  canceled  said  lease,  refused  to  be 
bound  thereby  and  immediately  so  notified  the  lessor. 

These  issues  being  referred  to  a  jury,  there  was  a  verdict  lor 
the  plaintiff  below  and  the  judgment  thereon  we  are  now  asked 
to  review. 

As  to  the  authority  of  one  Myler,  who  signed  said  lease,  to 
bind  the  defendant  below,  the  question  was  fairly  submitted  to 
the  jury,  and  w^e  are  not  disposed  to  disturb  its  findings  with 
regard  thereto. 

The  alleged  rescission  of  the  contract  by  the  lessor's  failure 
to  give  possession  on  April  1,  1900,  is  a  legal  proposition  and  is 
properly  brought  before  this  court  for  review  by  exceptions  of 
defendant  below  to  the  court's  charge  as  given  and  its  refusal 
to  charge  as  requested  by  said  defendant. 

There  was  evidence  offered  at  the  trial  that  the  building  was 
not  completed  on  said  day  and  that  possession  of  said  offices 
could  not  be  taken  on  that  day ;  there  was  no  evidence  that  the 
lessor  had  not  used  its  best  endeavors  so  to  complete  the  building. 

We  are  thus  called  upon  to  construe  that  part  of  the  eighth 
clause  of  said  lease  heretofore  quoted. 

Counsel  for  plaintiff  in  error  has  argued  that  the  evidence  in 
this  case  shows  a  breach  on  the  part  of  the  lessor  of  the  cove- 
nant to  give  possession ;  that  the  time  for  the  delivery  of  posses- 
sion to  the  tenant  is  treated  as  of  the  essence  of  the  lease  and 
if  the  landlord  refuses  to  deliver  possession  at  the  time  specified, 
the  tenant  may  abandon  the  lease,  or  he  may  affirm  the  lease  and 
sue  the  lessor  for  damages  for  the  breach  of  the  covenant ;  that 
the  law  thus  stated,  giving  the  lessee  an  option  as  to  his  remedies, 
would  be  applicable  to  this  case  were  it  not  for  said  eighth 
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clause  of  the  lease ;  that  the  sole  purpose  and  effect  of  said  clause 
is  to  limit  the  lessor's  remedy  in  damages  without  taking  from 
it  its  option  to  rescind  the  lease. 

The  supposed  attitude  and  intention  of  the  Williamson  Com- 
pany at  the  time  it  prepared  this  lease  is  coUoqually  stated  by 
lessee's  counsel,  as  follows: 

'*I  believe  now  that  I  will  be  able  to  deliver  to  you  the  posses- 
sion of  these  rooms  on  April  1,  1900,  consequently  I  will  make 
your  term  begin  on  that  date  and  have  your  rent  payable  from 
then.  But,  for  fear  that  I  may  be  unable  to  do  so,  I  propose,  as 
a  matter  of  precaution,  to  limit  my  liability  in  damages  to  you. 
If  I  am  unable  to  deliver  possession  to  you  on  April  1,  1900, 
you  may  have  all  the  remedies  that  the  law  gives  you  therefor, 
except  that  I  am  not  to  be  liable  to  you  in  damages  for  sneh 
failure.  I  agree,  however,  to  use  my  best  endeavors  to  have  the 
building  completed  and  these  rooms  ready  for  occupancy  at  the 
commencement  of  your  term.  If  I  fail,  however,  and  you  prefer 
to  hold  me  to  the  lease  and  accept  possession  of  the  rooms  when 
I  am  able  to  deliver  them  to  you,  then  you  are  only  to  be  entitled 
to  a  rebate  of  the  rent,  provided  for  in  the  lease  from  the  date 
of  the  commencement  of  the  term  to  the  time  you  receive  posses- 
sion of  the  rooms.  If  I  fail  to  use  my  best  endeavors  to  complete 
the  building  and  have  it  ready  for  occupancy  by  April  1,  1900, 
then  of  course  I  will  be  responsible  to  you  for  such  damages  as 
the  law  gives  you,  in  event  that  you  elect  to  hold  me  to  this  lease; 
otherwise  not,  except  as  herein  provided." 

We  are  inclined  to  think  that  the  parties  were  not  contracting 
with  regard  to  lessee's  remedies  in  ease  of  the  lessor's  breach  of 
the  covenants  of  the  lease,  but  were  contracting  with  regard  to 
the  term  of  the  lease,  when  it  was  to  begin,  if  the  btfilding  was 
not  completed  on  time,  and  that  it  would  be  more  proper  to  put 
the  lessor's  attitude  and  intention  as  follows: 

**If  I  am  unable  to  deliver  possession  to  you  on  April  1, 1900, 
it  is  hereby  agreed  that  the  term  hereby  granted  shall  not  begin 
until  the  building  is  completed  and  I  can  give  you  possession, 
and  you  shall  not  be  liable  for  rent  until  the  building  is  so  com- 
pleted." 

This  is  the  construction  given  to  the  eighth  clause  of  the  lease 
by  the  trial  judge,  and  we  find  no  error  in  it. 
Judgment  affirmed. 
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DELAY  IN  MOVmC  rOR  THE  RETAXINC  Or  COSTS. 

Circuit  Court  of  Cuyahoga  County. 

T.  J.  Kerns  v.  Augusta  P.  Lindeb  et  al. 

Decided,  March  28, 1905. 

Costs — Right  to  Have  Retaxed  Lost  hy  Laches. 

A  motion  to  have  costs  retaxed  should  be  made  within  a  reasonable 
time  after  the  judgment  awarding  them,  and  one  who  has  waited 
four  years  before  making  such  a  motion  has  been  guilty  of  laches. 

Winch,  J.;  ^Iarvin,  J.,  and  Henry,  J.,  concur. 

This  is  a  motion  to  relax  costs  awarded  by  the  judgment  of 
this  court  on  November  7,  1901.  The  docket  shows  that  after 
judgment  by  this  court  the  case  went  to  the  Supreme  Court  and 
was  there  dismissed. 

While  there  is  some  merit  in  the  contention  that  some  part  of 
the  costs  complained  of  were  excessive  and  improperly  charged 
against  the  defendant,  Augusta  P.  Linder,  we  think  this  motion 
is  altogether  too  late  to  be  entertained  by  this  court.  Since  said 
costs  were  taxed  almost  all  the  officials  connected  with  the  litiga- 
tion, such  as  the  clerk  and  sheriff,  have  gone  out  of  office,  and 
only  one  judge  who  sat  in  the  case  is  now  on  the  bench. 

A  motion  to  retax  costs  should  be  made  within  a  reasonable 
time  after  the  judgment  awarding  them,  so  that  the  court  can 
call  upon  its  officers  to  explain  the  items  of  the  cost  bill.  The 
right  to  have  costs  retaxed  may  be  lost  by  laches  of  the  party 
against  whom  they  are  taxed.  11  Cyc.  165;  5  Enc.  of  PI.  &  Pr., 
248,  and  cases  cited  in  notes. 

This  motion  is  made  more  than  four  years  after  the  costs  were 
taxed  and  entered  on  the  dockets  of  the  court,  and  we  hold  that 
defendant  has  waived  his  right  to  have  the  same  retaxed  and 
the  motion  is  overruled. 
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TRUSTEE  SHOULD  REPRESENT  INSANE  DEFENDANT  IN 
DIVORCE  PROCEEDINCS. 

Circuit  Court  of  Cuyahoga  County. 

Mary  Keerlick  v.  Thomas  Keerljck. 

Decided,  1906. 

Divorce— Trustee  Should  he  Appointed  for  Insane  Party. 

Where  an  Insane  party  is  sued  for  divorce  the  court  should  appoint  a 
trustee  to  defend  the  suit,  as  in  other  cases. 

Winch,  J.;  jMabvin,  J.,  and  Henry,  J.,  concur. 

Plaintiff  brought  her  action  against  the  defendant  praying 
for  divorce,  custody  of  children,  alimony,  and  that  she  be  decreed 
to  be  the  sole  owner  of  certain  real  estate  which  she  claims  to 
have  paid  for  herself,  although  the  record  title  thereto  is  in  the 
plaintiff  and  defendant  jointly.  Extreme  cruelty  and  gross  neg- 
lect of  duty  are  alleged  as  the  grounds  for  divorce 

The  petition  further  alleges: 

''Defendant  is  now  an  inmate  of  the  Cleveland  Hospital  for 
Insane,  duly  committed  by  the  Probate  Court  of  Cuyahoga 
County,  and  is  hopelessly  insane  beyond  hope  of  recovery.  All 
of  the  grounds  for  divorce  above  set  forth  arose  prior  to  the 
insanity  of  the  defendant  and  while  he  was  in  good  health  and 
of  sound  mind." 

Service  was  had  by  delivering  copies  of  the  summons  and  of 
the  petition  to  the  defendant,  and  like  copies  for  him  to  Dr.  A.  B. 
Howard,  superintendent  of  the  state  hospital,  in  which  the  de- 
fendant is  detained. 

Thereupon  the  court  of  common  pleas  appointed  a  trustee  for 
the  defendant  in  the  suit,  finding  that  his  legal  guardian  had  an 
interest  in  the  controversy  adverse  to  defendant ;  and  the  trustee 
so  appointed  answered,  admitting  the  marriage,  birth  of  chil- 
dren, and  insanity  of  the  defendant,  as  alleged  in  the  petition, 
but  denying  all  other  allegations  therein. 

At  a  subsequent  term  the  trial  court  made  the  following 
order  in  the  cause : 
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''This  cause  having  beeen  duly  advanced,  came  on  this  day 
for  hearing,  whereupon  the  court  tvithout  final  hearing  dismissed 
the  petition  of  the  plaintiff  at  her  costs,  for  which  judgment  is 
rendered  against  her." 

Notice  of  appeal  was  given,  bond  fixed  and  given,  and  the  case 
brought  into  this  court  under  favor  of  Section  5706,  Revised 
Statutes,  which  reads: 

'*No  appeal  shall  be  allowed  from  any  judgment  or  order  of 
the  court  of  common  pleas  under  this  chapter,  except  from  an 
order  dismissing  the  petition  without  final  hearing,  or  from  a 
final  order  or  judgment  granting  or  refusing  alimony,  or  in  cases 
under  Section  5705  (injunction  against  intemperate  husband  from 
squandering  property) ;  when  judgment  is  rendered  for  both 
divorce  and  alimony,  the  appeal  shall  apply  only  to  so  much  of 
the  judgment  as  relates  to  the  alimony;  and  when  the  appeal 
is  taken  by  the  wife,  she  shall  not  be  required  to  give  bond.'* 

In  this  court  a  motion  is  made  to  dismiss  the  appeal,  but  said 
motion  is  overruled,  as  it  is  clear  that  the  case  is  appealable  as  to 
the  property  rights  of  the  parties,  and  we  do  not  decide  whether 
or  not,  as  to  the  divorce,  an  order  was  made  dismissing  the  peti- 
tion without  final  hearing,  within  the  intendment  of  the  statute, 
so  as  to  require  this  court  to  hear  and  determine  whether  a 
divorce  should  be  granted  to  the  plaintiff. 

Further  objection  is  made  to  this  court  hearing  the  case, 
based  upon  the  defendant's  in.sanity. 

So  far  as  that  objection  amounts  to  a  demurrer  to  the  petition, 
it  is  overruled,  for  we  know  no  good  reason  why  the  property 
rights  of  the  parties  should  not  be  adjudicated,  even  though  the 
defendant  is  insane.  Whether  the  present  insanity  is  a  bar 
to  divorce,  w^e  do  not  now  decide. 

But  it  is  said  that  this  case  shoiild  not  be  tried,  because  there 
is  no  provision  in  the  chapter  on  divorce  authorizing  the  appoint- 
ment of  a  trustee  who  may  make  a  defense  for  the  defendant, 
which  his  insanity  precludes  him  from  making  for  himself. 

In  the  case  of  Johnson  v.  Pomcroy,  31  0.  S.,  247,  at  page  248, 
it  is  said : 

'  *  An  insane  person  may  be  sued  and  jurisdiction  over  his  per- 
son acquired  by  the  like  process  as  if  he  were  sane.    But  when 
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it  is  made  to  appear  to  the  court  that  a  party  to  the  suit  is  in- 
sane, it  is  made  the  duty  of  the  court  by  statute  (S.  &  C,  385, 
Section  7)  to  appoint  a  trustee  to  prosecute  or  defend  the  suit 
for  and  on  behalf  of  such  insane  party/' 

L  The  statute  referred  to  is  now  known  as  Section  5000,  Revised 
Statutes, 'and  is  found  in  the  revision  and  consolidation  of  the 
laws  relating  to_civil  procedure  enacted  ]\[ay  14,  1878  (75  0.  L., 
597,  606),  butVas  originally  enacted  March  14,  1853  (51  0.  L^ 
473,  Section  4),  and  then  read: 

*' Whenever  any  suit  in  court  now  pending,  or  that  may  here- 
after be  instituted,  it  shall  manifestly  appear  to  the  court  that 
any  person  who  is  party  to  such  suit  is  an  idiot,  lunatic,  or  in- 
sane person,'*  the  court  may  appoint  a  trustee. 

This  act  was  passed  three  days  after  the  Legislature  had 
adopted  the  original  code  of  civil  procedure  (51  0.  L.,  57)  and 
the  act  concerning  divorce  and  alimony  (51  0.  L.,  377),  both  of 
which  were  also  carried  into  the  revision  and  consolidation  of 
the  laws  relating  to  civil  procedure,  above  referred  to. 

The  code  provided  for  *'one  form  of  action,  which  shall  be 
called  a  civil  action,*'  and  the  provisions  regarding  divorce  con- 
stituted a  ** special  proceeding,"  so  designated  in  the  revision 
(75  0.  L.,  726),  and  so  held  by  the  Supreme  Court  (66  0.  S., 
566,  572). 

Section  604  of  the  code  of  1853  (51  0.  L.,  161)  provided: 

**  Until  the  Legislature  otherwise  provide,  this  code  shall  not 
affect  •  •  *  proceedings  under  statutes  relating  to  dower, 
divorce  or  alimony;  *  *  *  but  such  proceedings  may  be 
prosecuted  under  the  code,  whenever  it  is  applicable." 

This  section  dropped  out  in  the  revision,  and  in  its  place  ap- 
pears Section  4956,  Revised  Statutes,  which  reads': 

''Where  in  part  three  of  this  revision  special  provision  is 
made  as  to  service,  pleadings,  competency  of  witnesses,  or  in 
any  other  respect,  inconsistent  with  the  general  provisions  in 
this  title,  the  special  provisions  shall  govern,  unless  it  appears 
that  the  provisions  are  cumulative." 
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Considering  this  history  of  the  statutes,  we  have  concluded 
that  as  there  is  no  special  provision  in  the  chapter  on  divorce 
with  regard  to  the  procedure  in  the  case  of  an  insane  party,  the 
general  statutes  on  the  subject  apply,  and  that  a  trustee  was 
properly  appointed  for  the  insane  defendant. 

The  motion  to  dismiss  the  petition  is,  for  the  reason  stated, 
overruled  and  the  case  is  assigned  for  trial. 


imiON  or  LEGAL  AND  EQUITABLE  CAUSES  Or  ACTION  DOES 
NOT  PREVENT  SUBMISSION  TO  JUKY. 

Circuit  Court  of  Cuyahoga  County. 
The  Curtiss- Ambler  Realty  Company  v.  Mary  Tweedib  bt  al. 

Decided,  1906. 
Appeals— Action  on  Note  and  Mortgage,  When  Not  Appealal>le, 

1.  When  an  action  is  brought  to  foreclose  a  mortgage  and  personal 

judgment  Is  asked  upon  the  mortgage  note,  the  union  of  legal  and 
equitable  causes  of  action  does  not  prevent  the  submission  to  a 
Jury  of  the  Issues  raised  as  to  the  note,  and  the  case  on  the  note  is 
not  appealable. 

2.  An  answer  setting  up  an  equitable  defense  to  an  action  on  a  note  does 

not  make  the  case  appealable  where  the  answer,  if  sustained,  would 
not  extinguish  plaintiflTs  demand,  but  only  result  in  allowing 
certain  credits. 

Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

A  motion  is  made  in  this  ease  to  dismiss  the  appeal  on  the 
ground  that  upon  the  issues  joined  in  the  common  pleas  court 
the  parties  were  entitled  to  demand  a  jury. 

The  petition  sets  up  a  promissory  note  and  a  mortgage  given 
to  secure  it ;  recites  that  certain  of  the  mortgaged  premises  were 
released  from  the  mortgage  and  other  property  deeded  to  certain 
persons  to  hold  in  trust  as  security  for  the  payment  of  said  note 
and  in  lieu  of  the  premises  released,  and  sets  forth  certain  ex- 
penses incurred  and  taxes  paid  in  and  about  the  transfer  of 
securities. 
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The  prayer  of  the  petition  is  for  a  money  judgment  and  that 
the  several  securities  be  subjected  to  the  payment  thereof. 

The  amended  answer  of  the  makers  of  the  note  admits  the  exe- 
cution of  the  note  and  mortgage,  but  alleges  that  by  fraud  and 
misrepresentation  the  note  was  obtained  from  them  for  a  lai^er 
sum  than  was  owing  by  them  to  plaintiff  and  that  a  farm  was 
deeded  to  a  trustee,  as  alleged  in  the  petition,  was  not  so  deeded 
as  security  for  the  note,  but  as  payment  thereof,  and  that  certain 
city  property  was  deeded  to  a  trustee  for  the  interest  of  said  de- 
fendants and  not  as  security  for  said  note. 

There  is  no  prayer  that  the  original  note  and  mortgage  be  set 
aside.  On  the  contrary,  the  answer  recognizes  the  note  and  its 
prayer  is  that  credits  be  made  upon  the  note  as  claimed  by  de- 
fendants and  that  the  farm  be  decreed  to  belong  to  plaintifiE  and 
the  said  city  property  to  said  defendants.  The  credits  claimed 
would  not  extinguish  the  note. 

The  case  was  tried  in  the  common  pleas  court  without  the  in- 
tervention of  a  jury ;  the  issues  were  found  in  favor  of  plaintiff, 
and  personal  judgment  rendered  on  the  note  and  the  securities 
ordered  subjected  to  its  payment. 

It  has  been  repeatedly  held  in  this  state  that  where  an  action 
is  brought  to  foreclose  a  mortgage  and  personal  judgment  is 
iisked  upon  the  mortgage  note,  the  union  of  legal  and  equitable 
causes  of  action  does  not  prevent  a  submission  to  a  jury  of  the 
issues  raised  as  to  the  note,  and  the  case  is  not  appealable.  Ladd 
V.  James,  10  0.  S.,  437,  and  cases  in  Laning's  Notes, 

The  fact  that  the  answer  sets  up  an  equitable  defense  does  not 
make  this  case  appealable,  because  it  goes  only  to  the  credits 
upon  the  note,  and,  if  sustained,  would  not  extinguish  the  plaint- 
iff's demand.    Raymond  v.  Railway  Co,,  57  0.  S.,  271,  288. 

^lotion  to  dismiss  appeal  granted. 
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AS  TO  THE  FIDUaARY  RELATIONSHIP  BETWEEN  AN  ADMIN- 
ISTRATOR AND  THE  WIDOW  OF  HIS  INTESTATE. 

Circuit  Court  of  Cuyahoga  County. 

Mary  Lally  v.  Mary  IjALIiY  et  al. 

Decided.  1906. 

Gifts — When  Duty  of  Court  to  Scrutinize, 

Although  as  to  the  title  to  real  estate,  no  legal  fiduciary  relationship 
exists  between  the  administrator  of  an  estate  and  the  widow  of  his 
intestate,  a  de  facto  relationship  of  that  character  may  exist;  and 
where  the  administrator  is  the  brother  of  the  Intestate  and  ac- 
customed to  doing  business  and  the  widow  is  illiterate  and  not 
accustomed  to  doing  business,  a  deed  of  gift  from  the  latter  to  the 
former  could  only  be  made  after  full  disclosure  to  the  donor  of 
her  rights  in  the  property,  and  where  such  convej'ance  is  sought  to 
be  set  aside  it  is  the  duty  of  the  court  to  scrutinize  jealously  the 
conduct  of  the  donee  and  the  comprehension  of  the  donor  in  respect 
to  the  entire  transaction. 

Herman  Preusser,  for  plaintiflf. 

McCaslin  &  Cannon  and  Jas,  F.  Walsh,  contra, 

Henry,  J.;  Laubie,  J.  (sitting  in  place  of  Marvin,  J.),  and 
Winch,  J.,  concur. 

This  is  an  appeal  by  plaintiflf  from  the  judgment  of  the  court 
of  common  pleas  in  an  action  to  set  aside  a  conveyance  which 
she  alleges  was  fraudulently  procured  from  her  by  her  brother- 
in-law,  Michael  Lally,  since  deceased.  The  defendants  are 
Michael  Lally 's  devisees,  etc. 

John  Lally  died  intestate  November  20,  1903,  without  issue, 
leaving  a  house  and  lot  on  Phelps  street,  in  Cleveland,  which 
he  had  purchased,  and  personal  property  consisting  chiefly  of 
bank  deposits.  He  and  his  brother  Michael  had  been  intimately 
associated  as  co-administrators  of  an  estate,  and  John's  widow, 
who  is  an  illiterate  woman  about  65  years  old,  had  confidence 
in  Michael  and  consented  to  his  appointment,  December  2,  1903, 
as  an  administrator  of  her  husband's  estate.    At  the  same  time 
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• 
she  signed  a  deed  to  ^lichael  of  the  Phelps  street  property,  and 
he  executed  a  life  lease  thereof  to  her.  She  also  consented  to 
a  distribution  of  the  bank  deposits,  but  inasmuch  as  the  i>eraonaI 
property  is  the  subject  of  a  separate  action  still  pending,  we 
refrain  from  discussing  this  feature  of  the  transaction.  All  this 
business  was  transacted  at  the  office  of  James  F.  Walsh,  Esq., 
of  counsel  in  this  cause.  The  evidence  shows  no  actual  fraud  or 
misrepresentation  in  the  premises,  but  on  the  contrary,  an  effort 
on  the  part  of  the  widow  to  carry  out  what  she  believed  to  her 
late  husband's  wishes.  He  had  been  her  second  husband  and 
she  had  had  issue  by  her  former  marriage.  It  is  said  that  the 
Phelps  street  property  had  been  paid  for  by  John,  Michael  and 
a  sister,  as  a  home  for  their  mother  in  her  lifetime,  and  title 
taken  in  John's  name  with  a  life  lease  to  the  mother;  and  that 
John 's  widow,  knowing  this,  wanted  a  similar  provision  for  her- 
self, but  so  arranged  that  the  property  would  belong  to  Michael 
on  her  death.  The  source  of  the  original  purchase  money  is  not 
proved  in  this  case,  but  we  think  it  is  proved  that  John's  widow 
signed  the  deed  which  she  now  seeks  to  set  aside,  and  that  she 
knew  or  should  have  known  what  she  was  signing.  She  alleges 
that  she  first  discovered  the  fact  that  she  had  made  such  a  con- 
veyance about  one  month  thereafter,  at  ^lichael  Lally 's  funeral, 
and  the  files  here  show  that  she  brought  this  action  within  a 
fortnight  afterwards. 

The  main  question  in  this  case  is  whether  and  under  what  cir- 
cumstances one  occupying  such  a  relation  to  another,  as  that  of 
Michael  Lally  to  his  brother's  widow,  can  take  a  gift  of  land 
from  that  other.  Here  the  fact  of  confidence  reposed  is  abun- 
dantly established,  in  addition  to  such  confidence,  if  any,  as  is 
legally  implied  from  the  kinship  by  affinity,  the  relationship  be- 
tween an  intestate's  widow  and  the  administrator  of  the  estate, 
and  the  inequality  of  footing  as  between  a  man  accustomed  to 
the  transaction  of  business  and  an  illiterate  widow  whose  hus- 
band has  been  dead  but  twelve  days. 

It  is  pointed  out  to  us,  and  we  agree,  that  no  official  fiduciary 
relationship  subsists  between  an  administrator  and  the  widow  of 
his  intestate,  in  respect  to  the  title  to  the  latter 's  real  estate. 
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But  we  think  a  de  facto  relationshhip  of  that  character  may  exist 
between  parties  so  situated  which  will  give  rise  to  legal  duties; 
and  under  the  facts  of  this  case  we  hold  that  the  duty  of  making 
a  full  and  complete  disclosure  to  plaintiff  of  her  rights  as  heir 
of  her  deceased  husband  rested  upon  Michael  Lally  before  he 
could  take  a  valid  gift  from  her  of  the  real  estate  which  she  had 
thus  inherited.  And  it  is  the  duty  of  a  court  of  equity,  where 
such  a  gift  is  sought  to  be  set  aside,  to  scrutinize  jealously  the 
conduct  of  the  donee  and  the  comprehension  of  the  donor  in 
respect  to  the  entire  transaction.  The  rule  as  to  purchases  ap- 
plies with  even  more  force  to  such^ifts  as  this.  Walker  v.  Shep- 
ard,  210  111.,  100;  Pniro  v.  Vickery,  37  Nev.,  467;  Handlin  v. 
Davis,  4  Ky.  Law  Rep.,  675. 

No  disclosure  of  her  rights  appears  to  have  been  made  to  John 
Lally 's  widow.  Whether  she  supposed  she  was  giving  away  her 
own  property  or  merely  effectuating  her  husband's  intended 
disposition  of  his  property,  is  at  best  uncertain.  Under  these 
circumstances  the  gift  can  not  be  upheld,  but  must  be  set  aside 
and  the  deed  of  conveyance  canceled.  The  plaintiff  may  take 
a  decree  in  accordance  with  this  opinion. 


ALLEGED  COLLUSION  IN  PLAONC  A  CORPORATION  IN  THE 
HANDS  or  A  RECEIVER. 

Circuit  Court  of  Cuyahoga  County. 

David  B.  Carpenter  v.  Andrew  Williamson  et  al. 

Decided,  November  24,  1905. 

i'orporations — Stockholder  Must  Redress  Wrongs  Through  the  Corpo- 
ration. 

A  stockholder  In  a  corporation  can  not  maintain  an  action  to  redress 
wrongs  done  the  corporation,  whereby  he  has  suffered  in  his  stock- 
holding interest,  unless  he  alleges  an  effort  to  secure  redress 
through  the  corporation,  its  officers,  assignee  or  receiver,  and  neg- 
lect or  refusal  on  their  part  to  act. 
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David  B.  Carpenter,  for  plaintiff  in  error. 
E.  Hitchens,  contra. 

Winch,  J. ;  Marvin,  J.,  and  Henky,  J.,  concur. 

The  petition  in  this  case  attempts  to  set  forth  a  cause  of  action 
growing  out  of  the  defendant's  collusion  and  fraudulent  man- 
agement or  mismanagement,  of  a  corporation  in  which  plaintiff 
w^as  a  stockholder,  by  reason  whereof  said  corporation  was  placed 
in  the  hands  of  a  receiver  and  its  entire  assets  transferred  to 
defendants  under  the  guise  of  a  new  corporation  which  is  also 
made  defendant  to  the  action. 

The  plaintiff  says  that  the  suit  is  one  of  general  interest  to  all 
the  other  stockholders  and  creditors  of  said  original  company, 
who  are  very  numerous,  and  that  he  brings  the  action  not  only 
for  himself,  but  for  all  other  stockholders  and  creditors  thereof 
who  may  come  in  to  prosecute  it. 

One  of  the  defendants  demurred  to  the  petition  in  the  common 
pleas  court,  the  demurrer  was  sustained,  judgment  entered  on 
the  demurrer,  and  the  matter  brought  here  for  review  of  said 
judgment. 

The  petition  is  very  voluminous,  but  we  have  searched  it  in 
vain  for  any  allegations  that  plaintiff  ever  attempted  to  secure 
redress  for  the  wrongs  of  which  he  complains  through  the  origi- 
nal corporation  or  its  receiver,  though  it  is  manifest  that  he  was 
wronged,  if  at  all,  because  of  his  ownership  of  stock  in  a  corpo- 
ration whose  rights  were  infringed. 

Neither  is  said  corporation  or  its  receiver  a  party  to  the  action. 

We  hold  that  a  stockholder  can  not  maintain  an  action  to  re- 
dress wTongs  done  the  corporation,  whereby  he  has  suffered  in 
his  stock-holding  interest,  unless  he  allege  an  effort  to  secure 
redress  through  the  corporation,  its  officers,  assignee  or  receiver, 
and  neglect  or  refusal  on  their  part  to  act. 

No  authorities  on  this  proposition  need  be  cited.  The  whole 
of  the  eighty-ninth  cliapter  in  the  fourth  volume  of  Thompson's 
Commentaries  on  the  Law  of  Corporations  is  on  this  subject,  and 
this  court  has  heretofore  recognized  the  rule.  Larwill  v.  Burke, 
19  C.  C,  449,  475. 
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The  petition  being  deficient  in  the  respect  pointed  out,  it 
failed  to  state  a  cause  of  action,  and  the  demurrer  to  it  was 
properly  sustained. 

Judgment  affirmed. 


RKSHTS  UNDER  A  BROKER'S  UNEXECUTED  CONTRACT  TO 
SELL  STOCK. 

Circuit  Court  of  Cuyahoga  County. 

Norton  T.  Horr,  as  Assignee  of  R.  IT.  York  &  Company,  v. 

R.  M.  Baker. 

Decided,  November  24,  1905. 

Stock  Brokers — Tender  Necessary  Before  Action  for  Breach  of  Con- 
tract of  Sale, 

Where  a  stock  broker  contracts  with  another  broker  to  sell  him  certain 
stock  at  a  certain  price,  delivery  to  be  made  at  any  time  within 
ninety  days,  and  then  makes  an  assignment  for  the  benefit  of  credi- 
tors without  having  any  of  the  stock  in  question  with  which  to 
make  tender,  in  the  absence  of  any  rules  of  the  stock  exchange 
governing  the  transaction  the  assignee  has  no  right  as  against  the 
other  broker  for  the  difference  between  the  contract  price  of  the 
stock  and  the  price  at  which  he  purchased  it  in  the  open  market 
within  the  ninety  days. 

Winch,  J. ;  Mara^n,  J.,  and  Henry,  J.,  concur. 

R.  H.  York  &  Company  and  E.  M.  Baker  were  both  members 
of  the  Cleveland  Stock  Exchange,  and  on  April  13,  1905,  the 
former  agreed  to  sell  the  latter  two  hundred  shares  of  American 
Ship  Building  stock  at  fifty-five  dollars  per  share,  seller  to  have 
the  privilege  of  delivering  said  stock  at  any  time  within  ninety 
days  thereafter,  the  buyer  to  pay  for  said  stock  upon  delivery. 

Two  weeks  later  R.  II.  York  &  Co.  failed  and  made  a  voluntary 
assignment  for  the  benefit  of  creditors,  to  the  plaintiff.  The  next 
day  Baker  purchased  in  the  open  market  two  hundred  shares  of 
said  stock  and  paid  thereafter  at  the  rate  of  fifty-three  dollars 
per  share. 
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Thereupon,  the  assignee  claiming  from  Baker  the  sum  of  four 
hundred  dollars,  being  the  difference  at  $2  per  share  on  said 
two  hundred  shares  of  stock,  and  Baker  denying  the  claim,  they 
submitted  their  contention  to  the  common  pleas  court  as  an 
agreed  case  in  which  the  above  facts  were  set  forth  and  also  the 
further  statements  that  at  the  time  of  the  transaction  first  men- 
tioned the  parties  intended  actual  delivery  of  the  stock  should 
be  made,  but  that  at  the  time  of  the  assignment  B.  H.  York  & 
Co.  did  not  have  on  hand  for  delivery  any  of  the  stock  referred 
to. 

It  was  further  agreed  that  the  rights  of  the  parties  are  cov- 
ered by  the  rules  of  the  Cleveland  Stock  Exchange,  but  that  said 
rules  do  not  expressly  regulate  the  rights  of  the  parties  under 
said  circumstances,  although  said  rules  provide  that  when  a  mem- 
ber of  the  exchange  fails,  all  his  transactions  upon  the  exchange 
shall  be  at  once  '* closed,*'  and  for  all  debts  then  existing  to 
members  of  the  exchange  such  members  shall  have  a  lien  upon 
the  membership  seat  of  the  failing  member. 

As -there  is  no  averment  in  the  agreed  statement  that  York 
&  Co.  tendered  the  stock  to  Baker,  but,  on  the  contrary,  it  ap- 
pears therefrom  that  York  &  Co.  were  and  are  utterly  unable  to 
make  such  tender,  under  familiar  rules  of  law,  plaintiff  can 
not  recover,  unless  the  rules  of  the  stock  exchange  excuses  tender 
under  such  circumstances  as  are  presented  here,  and  such  rules 
are  enforcible  in  the  courts. 

It  is  said  that  the  word  ** closed,'*  as  found  in  said  rules,  im- 
plies a  settlement  upon  differences.  No  definition  of  the  word 
is  given  in  the  agreed  statement  and  the  court  has  no  judicial 
knowledge  of  its  meaning.  Doubtless  the  statement  of  facts  con- 
tained no  definition  of  the  meaning  of  the  word  ** closed"  as  used 
upon  the  exchange  and  in  its  rules,  because  such  definition  would 
not  be  consistent  with  the  allegation  that  the  parties  intended 
actual  delivery  of  the  stock.  If,  indeed,  to  close  a  transaction 
upon  the  exchange  means  to  settle  upon  differences,  then  clearly 
we  should  have  a  gambling  contract,  and  the  court  could  not 
enforce  it.  Nor  is  plaintiff's  position  strengthened  by  the  lien 
provided  by  the  rules,  which  the  exchange  is  in  a  position  to  en- 
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force,  for  if  there  is  no  debt,  the  security  for  it  is  unavailable. 
The  common  pleas  court  having  also  come  to  this  conclusion, 
its  judgment  is  affirmed. 


MUNICIPAUTY  NOT  LIABLE  FOR  NEGLIGENCE  WITH 
RESPECT  TO  A  WORKHOUSE  PRISONER. 

Circuit  Court  of  Cuyahoga  County. 

David  H.  White  v.  The  City  op  Cleveland. 

Decided,  May  31,  1901. 

Municipal  Corporations — No  Liability  for  Injury  to  One  at  Work  Un- 
der a  Prison  Sentence. 

W,  C.  Rogers  and  L.  H,  Ware,  for  plaintiff  in  error. 
Beacom,  Bahcock,  Excell,  Gage  dk  Carei/,  contra. 

Hale,  J.;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

In  this  ease  we  hold  that  a  prisoner  convicted  of  a  violation  of 
a  city  ordinance,  and  sentenced  to  the  workhouse  at  hard  labor, 
can  not  maintain  an  action  against  the  city  for  negligence  of 
its  officers  and  employees  in  the  execution  of  the  sentence,  either 
in  negligently  providing  defective  machinery  upon  which  the 
prisoner  is  compelled  to  work,  or  negligently  directing  the  man- 
ner in  which  the  work  is  to  be  done. 

This  results  in  an  affirmance  of  the  judgment  of  the  court  of 
common  pleas. 
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NO  APPEAL  riLOM  MOTION  TO  SET  ASIDE  FINAL  ORDUt. 

Circuit  Court  of  Cuyahoga  County. 

.The  South  Cleveland  Banking  Company  v. 
H.  L.  Nachtrieb  et  al. 

Decided,  March  27.  1905. 

Appeals — No  Appeal  from  Motion  to  Set  Aside  Final  Order, 

Appeals  may  only  be  taken  from  final  orders  or  decrees,  and  a  motion 
to  set  aside  such  an  order  or  decree  is  not  appealable. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

This  case  is  heard  on  a  motion  to  dismiss  the  appeal  which 
was  taken  by  one  Crowell,  who  was  not  a  party  to  the  proceeding 
but  was  interested  in  the  result.  Crowell  was  appointed  by  the 
common  pleas  court  in  this  action  as  receiver  of  the  property 
of  H.  N.  Nachtrieb.  When  his  report  was  filed  as  such,  the 
court  of  common  pleas  found  a  certain  amount  of  money  to  be  in 
his  hands  as  such  receiver,  and  ordered  that  the  entire  amount 
be  distributed  to  the  creditors,  and  that  the  receiver  should  have 
no  compensation  for  his  services.  This  order  was  made  on  the 
26th  day  of  October,  1904. 

On  the  15th  day  of  December,  1904,  Crowell  made  a  motion 
in  the  same  court  to  have  the  order  and  judgment  set  aside.  This 
motion  was  overruled,  and  it  is  from  this  order  of  the  court  over- 
ruling said  motion  that  Crowell  gave  notice  and  bond,  and  filed 
transcript  for  appeal  to  this  court.  The  motion  now  disp>osed  of 
is  made  by  the  South  Cleveland  Banking  Co.,  on  the  ground  that 
the  order  is  not  appealable.  The  final  order  in  the  case  was  that 
of  October  27,  1904,  and  without  consideration  of  the  question 
whether  Crowell  might  or  might  not  appeal  the  case,  it  is  per- 
fectly clear  that  what  he  seeks  to  appeal  is  not  the  final  order 
of  the  court  of  common  pleas. 

The  statutes  provide  within  what  time  thereafter  proceedings 
may  be  taken.  Crowell  allowed  the  case  to  rest  from  that  day 
until  the  15th  day  of  December  and  then  filed  a  motion  to  set 
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aside  that  final  order  of  October.  The  court  refused  to  set  it 
aside.  If  an  appeal  can  be  taken  from  such  an  order,  all  one 
has  to  do  who  desires  to  appeal  his  case  is  to  leave  the  final  order, 
pay  no  attention  to  it  until  a  convenient  season,  and  then  file  a 
motion  to  have  it  set  aside.  There  is  nothing  here  for  anybody 
to  appeal  from.    The  motion  to  dismiss  the  appeal  is  sustained. 


AS  TO  THE  ENGRAFTING  OF  A  TRUST  ON  LANDS. 

Circuit  Court  of  Cuyahoga  County. 

S.  T.  LeBaron  v.  Arthur  A.  Skeels  et  al. 

Decided,  December  24,  1904. 

Trusts  and  Trustees — Evidence  to  Engraft  Trust  on  a  Deed  Absolute 
Must  be  Clear  and  Convincing, 

The  evidence  necessary  to  engraft  a  trust  on  lands  conveyed  by  deed 
absolute  must  be  clear  and  convincing  and  where  the  plaintiff 
has  allowed  eight  years  to  elapse  before  seeking  to  establish  the 
trust,  the  evidence  of  one  prejudiced  witness  as  to  declarations  of 
the  original  grantee,  since  deceased,  will  not  be  sufficient  to  meet 
that  requirement. 

Winch,  J. ;  Hai,e,  J.,  and  ArARViN,  J.,  concur. 

This  case  was  heard  on  appeal.  The  petition  was  originally 
filed  in  the  common  pleas  court  January  23,  1902,  and  in  it  the 
plaintiff  asks  the  court  to  ingraft  a  trust  upon  a  deed  absolute 
on  its  face  whereby  on  May  26,  1891,  eleven  years  before,  certain 
premises  in  Cuyahoga  county  were  deeded  to  one  Prank  B. 
Skeels.  The  plaintiff  says  that  he  paid  one-half  of  the  purchase 
price  for  said  premises  and  that  at  the  time  said  deed  was  made 
it  was  the  express  understanding  that  said  Skeels  should  take 
title  in  his  own  name  in  trust  for  himself  and  plaintiff,  each  to 
have  a  one-half  interest  in  said  premises. 

The  records  with  regard  to  said  title,  beginning  with  said  deed 
to  Skeels  in  1891,  show  that  on  June  15,  1894,  Skeels  deeded 
said  premises,  by  deed  absolute  on  its  face,  to  one  C.  A.  Bejcek; 
January  22,  1895,  by  similar  deed,  the  premises  were  conveyed 
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by  Bejcek  to  Rose  Skeels,  wife  of  said  Prank  B.  Skeels ;  she  died 
November  8,  1897,  and  by  her  will  this  property  was  left  to  her 
husband;  January  31,  1900,  he  deeded  the  premises,  by  quit-claim 
deed,  to  his  brother  Arthur,  defendant  in  this  action ;  the  proof 
shows  and  it  is  admitted  by  Arthur,  that  this  deed  was  in  reality 
a  mortgage  to  secure  money  due  and  thereafter  to  be  advanced 
by  Arthur  to  his  brother ;  about  six  months  later  Frank  became 
insane  and  died  about  a  year  later,  elune  27,  1901,  after  having 
been  confined  in  a  private  hospital  for  the  insane.  The  follow- 
ing September  his  administrator  brought  proceedings  to  sell 
this  land  as  part  of  his  decedent's  estate,  made  Arthur  party 
defendant  to  said  suit  and  the  latter  set  up  the  conveyance  to 
him  as  a  mortgage,  claiming  $700  due  him  thereunder.  This 
was  found  to  be  the  case,  sale  was  ordered  and  made  and  Arthur 
became  purchaser  of  the  premises  for  $1,200,  $700  of  which  was 
paid  by  crediting  on  the  purchase  price  the  debt  due  him  from 
the  estate,  the  balance,  $500,  remaining  in  his  hands  as  guardian 
of  Frank's  two  minor  children,  one  of  whom  has  since  come  of 
age  and  has  been  paid  her  share :  the  $250  due  the  other  minor 
is  still  held  by  defendant,  Arthur  A.  Skeels,  as  his  guardian. 

The  only  testimony  upon  which  it  is  sought  to  ingraft  a  trust 
upon  this  property  is  that  of  C.  A.  Bejcek,  who  says  that  he 
formed  a  partnership  with  F.  B.  Skeels  in  1891  and  was  then 
shown  deeds  in  the  safe  which  said  Skeels  remarked  represented 
the  title  to  property  which  he  held  in  trust  for  himself  and 
plaintiff;  when  the  deed  was  made  to  him  three  years  later  wit- 
ness testifies  that  said  Skeels  stated  that  he  was  financially  in- 
volved and  deeded  the  property  to  the  witness  to  hold  as  in  trust 
for  himself  and  plaintiff,  one-half  for  each,  and  that  the  next 
year  he  deeded  said  property  to  the  wife  at  said  Skeel's  request 
and  then  told  her  that  he  deeded  it  to  her  in  trast  to  hold  for  the 
equal  benefit  of  her  husband  and  plaintiff. 

The  lapse  of  time  since  these  transactions,  the  witness'  per- 
sonal diflBculties  with  defendant  about  other  matters,  the  utter 
failure  of  proof  that  plaintiff  made  any  effort  to  establish  this 
secret  trust  from  the  time  that  the  wdfe  took  title  in  1895  until 
eight  years  later  when  he  brought  suit,  meanwhile  the  wife  dying 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       507 
1916.]  Cuyahoga  County. 

and  the  husband  first  becoming  insane  and  a  year  later  dying  him- 
self— all  these  circumstances  tend  to  weaken  the  effect  of  said  wit- 
ness' statements,  so  that  we  are  unable  to  say  that  uncorroborated 
as  he  is  thi/s  witness  brings  the  proof  within  the  rule  laid  in  the 
case  of  Boughman  v.  Boughman,  69  0.  S.,  273,  which  * 'requires 
that  parol  eA^dence  to  engraft  an  express  trust  in  lands  upon  a 
deed  absolute  shall  clearly  and  convincingly  show  that  contem- 
poraneously with  the  execution  of  the  deed  the  terms  of  the  trust 
were  declared  and  beneficiaries  designated." 

Again  it  was  sought  to  show  that  defendant  had  notice  of 
plaintiff's  claims,  both  before  he  took  deed  in  1900  and  again 
before  the  land  sale  proceedings  in  the  probate  court  in  1901, 
but,  without  stating  the  evidence  on  this  subject,  it  is  sufficient 
to  say  that  it  was  not  satisfactory. 

Perhaps  the  principal  reason  we  decide  this  case  against  the 
plaintiff  is  because  his  conduct  was  so  absolutely  indifferent  as 
to  his  alleged  interest  in  the  property  for  about  eleven  years, 
during  which  time  he  allowed  the  person  he  claims  was  trustee 
for  him  to  convey  the  property  as  his  own  and  to  become  inca- 
pacitated and  die  without  making  any  claim  upon  him  or  effort 
to  establish  his  interest. 

Secret  trusts  are  not  favored  and  we  fear  this  secret  has  died 
with  the  trustee,  if  ever  there  was  one.  It  would  have  been  so 
simple  for  plaintiff  to  have  taken  from  Prank  B.  Skeels  a  writ- 
ten statement  of  his  alleged  trusteeship  that  he  must  not  now 
complain  if  the  rules  regarding  parol  proof  are  enforced  against 
him. 

The  petition  is  dismissed. 
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SERVICE  UPON  A  CAKNISHEE 

Circuit  Court  of  Cuyahoga  County. 

Anna  Clark  Murphy  v.  The  Cleveland  &  Sandusky 
Brewing  Co.  et  al.* 

Decided,  December  24,  1904. 

Service — When  tf on-Resident  Defendant  Not  Subject  to  Personal  Serv- 
ice, 

A  civil  action  against  a  garnishee  under  favor  of  Section  555,  Revised 
Statutes,  brought  for  the  purpose  of  reaching  credits  in  the 
hands  of  the  garnishee,  la  not  an  action  for  the  recovery  of  spe- 
cific property  which  would  authorize  personal  service  upon  a  non- 
resident defendant  under  Sections  5049  and  5045,  Revised  Statutes. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

In  an  action  by  plaintiff  against  one  C.  R.  Barrett  and  others, 
the  defendant  brewing  company  was  served  with  garnishee  pro- 
cess and  answered  that  it  had  no  property  in  its  possession  or 
under  its  control  belonging  to  said  C.  R.  Barrett  or  others,  defend- 
ants with  him  in  said  suit. 

Thereupon  plaintiff  brought  this  action  in  the  common  pleas 
court  against  the  brewing  company,  setting  forth  said  attachment 
proceedings,  stating  that  the  brewing  company's  answer  therein 
was  not  satisfactory  and  further  alleging  that  when  served  in  at- 
tachment on  August  13,  1903,  the  brewing  company  had  about 
$300  in  its  possession  and  under  its  control  belonging  to  said 
debtors.  The  prayer  of  the  petition  was  that  the  brewing  com- 
pany be  ordered  to  disclose  truly  Tvhat  if  any  property  or 
credits  of  any  kind  it  had  in  its  possession  or  under  its  control 
belonging  to  said  debtors  or  either  of  them  at  the  date  of  the 
attachment  and  for  judgment  for  the  amount  of  property  and 
credits  of  every  kind  of  said  debtors,  or  for  what  may  appear 
to  be  owing  by  the  brewing  company  to  them  and  for  such 
other  relief  as  the  court  may  deem  proper. 

♦Aflarmed  without  opinion,  Murphy  v.  Cleveland  d  Sandusky  Brewing 
Co.,  74  Ohio  State,  506. 
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To  this  petition  the  brewing  company  answered,  setting  forth 
that  on  April  10,  1903,  189  shares  of  its  capital  stock  stood  upon 
its  books  in  the  name  of  C.  R.  Barrett;  that  on  said  day  said 
Barrett  was  adjudicated  a  bankrupt  by  consideration  of  the 
United  States  District  Court  for  the  Northern  District  of  Illi- 
nois; that  by  said  court  on  May  14,  1903,  the  Equitable  Trust 
Company  of  Chicago  was  duly  appointed  trustee  of  the  estate 
of  said  C.  R.  Barrett  and  qualified  as  such;  that  upon  the  de- 
mand of  said  trustee  said  189  shares  of  stock  were  transferred 
to  it  as  trustee.  That  on  August  1st,  1903,  a  dividend  on  said 
stock  amounting  to  $283.50  was  declared  upon  said  stock,  which 
amount  is  still  in  its  possession  and  control,  and  that  said  trus- 
tee had  demanded  said  dividend  of  it.  The  defendant  further 
answered  that  at  the  time  of  the  service  upon  it  of  said  gar- 
nishee process  it  did  not  have,  nor  has  it  had  at  any  time  since, 
any  property  of  any  character  in  its  custody  or  under  its  con- 
trol belonging  to  any  of  said  debtors. 

Thereupon  plaintiff  filed  an  amended  petition,  making  the 
Equitable  Trust  Company  party  defendant,  setting  forth  the 
claim  against  Barrett  and  others,  the  attachment  proceedings 
against  the  brewing  company;  its  answer  in  said  proceedings 
that  it  had  no  property  belonging  to  the  debtors;  its  answer  in 
this  case -stating  its  possession  of  $283.50,  dividend  as  aforesaid, 
and  the  statement  that  the  Equitable  Trust  Company  had  de- 
manded said  dividend. 

The  prayer  of  the  amended  petition  is  that  said  trust  com- 
pany be  required  to  assert  its  rights  to  said  dividend  and  to 
maintain  or  relinquish  the  same  against  the  plaintiff  or  the 
defendant  brewing  company,  or  be  barred  upon  all  claims  in 
respect  thereto,  and  for  such  other  relief  as  the  court  might  deem 
proper. 

Upon  this  amended  petition  personal  service  was  made  upon 
the  Equitable  Trust  Company  of  Chicago,  by  delivering  to  its 
president  there  copies  of  the  writ  and  amended  petition. 

Thereupon  the  trust  company,  appearing  only  for  the  pur- 
pose of  the  motion  and  denying  expressly  the  jurisdiction  of 
the  court  over  its  person,  moved  the  court  to  quash  the  serv- 
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ice  upon  it.  This  motion  was  granted,  plaintiff  excepted  and 
by  petition  in  error  brings  before  this  court  for  review  the  rul- 
ing on  said  motion  to  quash,  as  the  only  matter  for  our  con- 
sideration. 

Plaintiff  in  error  contends  that  the  service  complained  of 
is  authorized  by  Sections  5049  and  5045  of  the  statutes.  Sec- 
tion 5049  authorizes  personal  service  out  of  the  state  in  eases 
where  service  by  publication  may  be  made.  Section  5045  sets 
forth  nine  cases  in  which  services  may  be  had  by  publication, 
and  counsel  claims  that  this  case  comes  under  the  fifth  para- 
graph  of  said  section,  which  reads  as  follows : 

'*In  actions  which  relate  to,  or  the  subject  of  which  is  real 
or  personal  property  in  this  state,  when  a  defendant  has  or 
claims  a  lien  thereon  or  an  actual  or  contingent  interest  there- 
in, or  the  relief  demanded  consists  wholly  or  partly  in  exclud- 
ing him  from  any  interest  therein,  and  such  defendant  is  a 
non-resident  of  the  state,  or  a  foreign  corporation,  or  his  place 
of  residence  can  not  be  ascertained." 

It  will  be  noticed  that  such  service  may  be  had  only  **in  all 
actions  which  relate  to  or  the  subject  of  which  is  real  or  per- 
sonal property  in  this  state."  That  means  specific  real  or 
personal  property.  No  specific  real  property  being  in  issue, 
the  question  arises:  does  this  action  relate  to,  or  is  the  sub- 
ject of  it  specific  personal  property  ? 

We  think  not.  The  action  was  brought  under  favor  of  Sec- 
tion 5551,  Revised  Statutes,  which  provides: 

**Sec.  5551.  If  the  garnishee  fail  to  appear  and  answer,  or 
if  he  appear  and  answer,  and  his  disclosure  be  not  satisfactory 
to  the  plaintiff  •  *  •  the  plaintiff  may  proceed  against 
him  by  civil  action;  and  thereupon  such  proceedings  may  be 
had  as  in  other  actions,  and  judgment  may  be  rendered  in 
favor  of  the  plaintiff  for  the  amount  of  property  and  credits 
of  every  kind  of  the  defendant  in  possession  of  the  garnishee, 
and  for  what  may  appear  to  be  owing  by  him  to  the  defendant, 
and  for  the  costs  of  the  proceedings  against  the  garnishee." 

It  thus  appears  that  the  action  is  one  for  damages  in  which 
judgment  may  be  rendered  against  the  defendant ;   it  does  not 
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involve  the  recovery  of  specific  property,  but  a  judgment  for 
the  amount  of  such  property  and  costs.  No  specific  property 
is  mentioned,  but  a  credit  on  the  books  of  the  brewing  com- 
pany is  sought  to  be  reached. 

The  service  had  in  this  case  was  therefore  unauthorized,  and 
the  objection  to  it  was  properly  raised  by  the  motion  to  quash 
it.  Williams,  Adms,,  v.  Walto7i's  Adms.,  28  0.  S.,  451-469; 
Tlinch  V.  d'Utassy,  1  0.  D.,  372.  Said  motion  was  properly  sus- 
tained and  the  judgment  is  affirmed. 


AS  TO  LEGAUTY  OF  NOTICC  OP  LOSS. 

Circuit  Court  ot  Cuyaboga  County. 

Royal  Insurance  Company  v.  M.  Silberman. 

Decided,  November  18,  1904. 

Insurance — Soliciting  Agent,  Not  Agent  for  all  Purposes — Question  of 
Performance  of  Conditions  for  Jury — Parol  Evidence  of  Custom 
Not  Admissible  to  Vary  Written  Contract. 

1.  Section  3644,  Revised  Statutes,  making  the  agent  who  solicits  in- 

surance the  agent  of  the  company,  does  not  make  him  the  agent 
of  the  company  for  all  purposes,  but  only  those  connected  with 
the  negotiation  of  the  contract,  and  notice  of  loss  given  to  such 
agent  will  not  constitute  notice  to  the  company. 

2.  Where  an  Insurance  policy  provides  that  immediate  notice  of  loss 

shall  be  given  the  company,  it  is  a  question  for  the  jury  to  de- 
termine, whether,  under  all  the  circumstances  in  the  case,  the  in- 
sured has  complied  with  that  requirement  in  giving  notice  of  a  loss. 

3.  In  determining  whether  or  not  the  insured  has  complied  with  the 

condition  of  a  policy  that  immediate  notice  of  loss  be  given  the 
company,  evidence  of  a  local  custom  by  which  notice  of  loss  is 
given  to  the  agent  soliciting  the  Insurance,  is  not  admissible. 

Carpenter,  Young  &  Stocker,  for  plaintiff  in  error. 
C.  W.  Stage  and  W,  G.  Giienther,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Hale,  J.,  concur. 
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This  is  a  proceeding  in  error  brought  here  to  reverse  a  judg- 
ment of  the  court  of  common  pleas  of  this  county.  Silberman 
was  the  owner  of  certain  chattel  property,  baled  rags,  which  were 
stored  in  a  warehouse.  Silberman  obtained  a  policy  of  ingur- 
ance  upon  these  goods  from  the  Royal  Insurance  Company.  The 
insurance  was  brought  about  by  one  Max  Levi  obtaining  for  Sil- 
berman an  application  for  this  insurance.  Levi  represented  no 
insurance  company  in  which  the  risk  would  be  taken ;  he  applied 
•  to  another  insurance  firm,  Snider  &  Crittenden,  and  they  again 
make  the  application,  or  called  the  attention  of  the  agents,  Tre- 
maine,  Draper  &  Company,  of  the  Royal  Insurance  Company,  and 
the  policy  was  issued,  put  into  the  hands  of  Levi,  and  by  him  de- 
livered to  Silberman  and  the  premium  paid  to  Levi.  The  eora- 
missions  were,  undoubtedly,  divided  between  the  agents. 

On  the  19th  day  of  August,  1901,  a  fire  occurred  which  in- 
jured this  property,  and  suit  was  brought  to  recover  for  this  in- 
jury to  the  property  by  fire. 

The  insurance  company  set  up  as  a  defense  that  notice  of  the 
loss  was  not  given  to  it  as  required  by  the  terms  of  the  policy. 

The  language  of  the  policy  in  that  regard  to  notice  is:  *'If 
fire  occur  the  insured  shall  give  immediate  notice  of  any  loss 
thereby,  in  writing,  to  this  company." 

On  the  20th  day  of  August,  1901,  the  day  following  the  fire, 
Silberman  gave  oral  notice  to  Levi  of  the  loss.  Levi  told  him  to 
make  out  a  bill  showing  his  loss,  and  this  he  did.  Levi  commu- 
nicated  to  the  firm  of  Snider  &  Crittenden  the  fact  that  the  loss 
had  occurred. 

The  testimony  in  regard  to  this  notice  to  Levi  was  admitted  by 
the  court  under  objection  of  the  defendant,  and  the  court  having 
allowed  the  testimony,  charged  the  jury  upon  the  effect  of  su«»li 
evidence.  Before  giving  the  language  of  the  court  in  its  charge, 
attention  should  first  be  called  to  Section  3644  of  the  Revised 
Statutes  of  Ohio,  which  reads : 

*' Section  3644.  {When  solicitor  held  to  he  agent  of  insurer. 
A  person  who  solicits  insurance  and  procures  the  application 
therefor,  shall  be  held  to  be  the  agent  of  the  party  company  or 
association  thereafter  issuing  a  policy  upon  such  application  or 
reneval  thereof,  anything  in  the  application  or  policy  to  the 
contrary  notwithstanding." 
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The  court  charged  the  jury,  in  effect,  that  if  they  found  that 
Levi  solicited  this  insurance,  the  premium  was  paid  to  him,  and 
he  delivered  the  policy  to  the  assured,  then  he  was  the  agent  of 
the  company,  upon  whom  it  would  be  proper  to  serve  notice  of 
the  loss  under  the  policy,  and  that  he  would  have  authority  to 
waive  the  conditions  in  the  policy,  which  has  already  been  read, 
that  notice  in  writing  must  be  given  to  the  company  in  case  of 
loss.  There  was  no  error  in  the  admission  of  this  testimony,  if 
there  was  no  error  in  the  charge.  It  may  be  that  the  testimony 
might  be  admitted,  though  the  charge  was  wrong. 

Counsel  representing  the  assured  has  furnished  us  a  brief,  and 
called  attention  to  a  considerable  number  of  authorities  in  oral 
argument,  all  of  which  have  been  examined.  An  authority  to 
which  attention  was  not  called  is  Section  419  of  Wood  on  In- 
surance, which  reads: 

*' Where  an  agent  is  entrusted  with  policies  signed  in  blank, 
and  is  authorized  to  issue  them  upon  the  application  of  parties 
seeking  insurance,  he  is  thereby  clothed  with  apparent  authority 
to  bind  the  party  in  reference  to  any  condition  of  the  contract, 
whether  precedent  or  subsequent,  and  may  waive  notice  or  proofs 
of  loss,  and  may  bind  the  company  by  his  admission  in  respect 
thereto.'' 

A  number  of  the  states  have  statutes  similar  to  our  statute. 
Section  3644,  passed  for  the  purpose  of  protecting  people  who 
obtain  insurance  through  agents  from  the  defenses  which  were 
made  in  many  cases  that  the  agent  had  not  authority  from  the 
company,  and  that,  therefore,  representations  made  by  such 
agent  were  not  binding  upon  the  company. 

In  Iowa,  the  statutes  provide,  "That  he  who  solicits  the  insur- 
ance shall  be  the  soliciting  agent  of  the  company,*'  and  under 
that  statute  it  is  held  that  knowledge  of  such  agent  of  conditions 
existing  at  the  time  of  the  issuance  of  the  policy,  though  they 
may  be  such  as  are  negatived  by  the  application,  and  are  such 
as  under  the  terms  of  the  policy  would  forfeit  the  insurance, 
constitutes  knowledge  of  the  company.  To  that  effect  is  the  case 
of  St.  Paul  Fire  <&  Marine  Insurance  Company  v.  Schafer,  76 
Iowa,  82.  In  that  case  the  policy  was  different  from  that  which 
Ihe  insurance  company  intended  and  from  that  which  any  agent 
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of  the  company  was  authorized  to  issue.  The  fact  was,  however, 
that  it  was  not  the  regular  agent  of  the  insurance  company,  but 
one  who  was  only  so  by  force  of  the  statute,  to  whom  the  condi- 
tions were  known.  The  company  brought  suit  to  reform  the  con- 
tract after  the  fire;  the  court  held  that  the  knowledge  of  that 
soliciting  agent  was  the  knowledge  of  the  company,  and  they 
could  not,  therefore,  maintain  their  suit  to  reform  the  contract. 

Other  cases  in  Iowa  are  to  that  effect  and  hold  that  whatever 
knowledge  the  soliciting  agent  had,  that  is,  he^  who  solicits  the 
insurance,  and  who  by  virtue  of  the  statutes  is  the  soliciting 
agent,  is  the  knowledge  of  the  company. 

In  Wisconsin  the  statutes  provide:  ''That  he  who  solicits 
the  insurance  is  the  agent  of  the  company  to  all  intent  and  pur- 
pose/* and  it  is  held  that  such  agent  may,  after  the  policy  is 
issued,  waive  the  provisions  that  there  shall  be  no  other  insur- 
ance upon  the  property,  without  the  consent,  in  writing,  en- 
dorsed upon  the  policy  of  the  company  issuing  the  policy.  It 
was  so  held  in  the  case  of  Schomer  v.  Hekla  Fire  Insurance  Co.. 
50  Wis.,  575. 

Attention  has  also  been  called  to  the  case  of  Pollack  v.  German 
Fire  Insurance  Company  of  Pittsburg,  Pa,,  86  N.  W.,  1017.  In 
this  case,  however,  the  direct  question  of  whether  the  soliciting 
agent  is  the  agent  of  the  company,  beyond  being  such  agent  for 
the  purpose  of  the  contract  made  between  the  insurance  company 
and  the  assured  by  virtue  of  the  policy  is  not  raised.  And  the 
strongest  authorities  in  that  regard  that  we  find  are  the  authori- 
ties cited  in  Wood  on  Insurance,  under  Section  419,  to  which 
attention  has  been  called. 

Elliot  on  Insurance,  Section  165,  which  was  not  cited  to  us  in 
the  argument,  but  which  seems  to  us  to  be  directly  in  point, 
reads  as  follows: 

''Section  165.  (Notice  of  Loss  to  Local  Agent,)  The  local 
agent  of  a  fire  insurance  company  had  actual  authority  to  accept 
applications  for  insurance,  fix  the  premium  or  rate  of  insurance, 
and  fill  up,  countersign  and  issue  policies  thereon,  which  he  re- 
ceived from  the  company,  already  signed  by  its  president  and 
secretary.  This  was  the  extent  of  the  agent's  actual  authority, 
and  there  was  no  evidence  tending  to  show  that  his  apparent 
authority  was  other  or  greater  than  his  actual  authority.    The 
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policy  required  written  notice  of  loss  to  be  given  to  the  company. 
It  was  held  that  the  agent  had  no  authority  to  receive  or  waive 
notice  of  loss  and,  hence,  notice  to  him  was  not  notice  to  the 
company.*' 

It  will  be  noticed  that  the  agent  here  spoken  of  was  the  local 
agent,  but  he  had  authority  to  accept  applications  for  insurance, 
to  fix  the  premium  or  rate  of  insurance,  to  fill  up  and  countersign 
and  issue  policies  therein  which  he  received  from  the  company 
already  signed  by  the  president  and  secretary. 

In  another  section  of  Elliot  on  Insurance  is  a  discussion  of  the 
(construction  of  the  statutes. 

In  Section  157  there  is  a  discussion  as  to  the  agency  of  insur- 
ance brokers;  and  in  other  sections  a  discussion  as  to  the  differ- 
ence between  general  and  special  agents.  And,  perhaps,  one  of 
the  matters  to  be  considered  in  this  case  is,  as  to  what  is  meant 
by  the  word  *' agent*'  as  used  in  our  statutes. 

Wood  on  Insurance  adopts  the  idea  that  he  is  the  agent  of  the 
company  for  all  purposes.  But  is  it  necessary  to  hold  that  he  is 
an  agent  for  all  purposes  to  accomplish  the  real  purposes  for 
which  the  statute  was  enacted?  It  seems  hardly  probable  that 
the  statute  was  passed  for  the  purpose  of  making  him  an  agent 
beyond  the  agency  one  would  have  who  had  the  actual  authority 
to  accept  applications,  to  fix  the  premiums,  to  fill  up  and  counter- 
sign and  issue  the  policy  and  receive  the  premium.  One  who  has 
authority  to  do  that  would  be  clearly  the  agent  of  the  company. 
But  in  the  case  referred  to  here,  it  was  held  that  that  kind  of  an 
agent  had  no  authority  to  receive  or  waive  notice  of  loss.  The 
authority  cited  is  63  Minn.,  305,  and  the  syllabus  reads  practi- 
cally the  same  as  has  already  been  read  from  Elliot;  indeed,  I 
think  the  language  is  the  same. 

Now,  I  know  that  it  does  not  appear  from  the  statutes  that  he 
who  is  there  designated  or  declared  to  be  the  agent  of  the  com- 
pany shall  be  only  the  local  agent;  but  what  has  already  been 
said  seems  to  us  to  show  that  he  ought  not  to  be  held  by  reason 
of  the  statutes  to  be  an  agent  with  greater  authority  than  the 
agent  spoken  of  in  this  case ;  and  though  he  is  such  agent,  that 
his  knowledge  of  conditions  and  facts  at  th^  time  of  the  issuing 
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of  the  policy  is  to  be  held  to  be  the  knowledge  of  the  company, 
and  that  he  may  waive  the  condition  that  there  shall  be  no  other 
insurance  during  the  continuance  of  the  policy. 

In  one  of  these  cases  to  which  attention  has  been  called  he  may 
waive  other  conditions  during  the  continuance  of  the  policy 
while  the  policy  is  in  force  before  the  loss,  yet  to  say  that  he  is  an 
agent  who  can  do  more  than  the  local  agent,  seems  to  be  carrying 
the  statute  further  than  most  of  the  cases  go. 

In  the  case  under  consideration,  I  mean  the  case  in  63  Minn., 
305,  the  question  seems  to  be  well  considered  and  is  fully  dis- 
posed of.  I  read  from  the  opinion,  beginning  on  page  309,  but 
premise  that  by  saying  that  Seeley  &  Company  were  the  solicit- 
ing agents;  they  were  the  agents  to  whom  the  application  was 
made,  who  delivered  the  policy,  and  who  received  the  premium. 
The  court  says : 

*  *  If  Seeley  &  Co.  were  the  proper  parties  to  whom  to  give  this 
notice — in  other  words,  if  it  was  within  the  scope  of  their  au- 
thority to  receive  notice  of  loss — we  would  not  feel  any  doubt 
but  that  if,  when  they  received  verbal  notice,  they  made  no  ob- 
jection to  its  form,  they  would  be  deemed  to  have  waived  the 
omission  to  give  it  in  writing.  But  it  is  self-evident  that  if  they 
had  no  authority  to  receive  such  notice,  then  they  could  waive 
nothing  in  the  matter.  Upon  this  state  of  facts,  it  was  not  within 
the  scope  of  the  autliority  of  Seeley  &  Co.  to  receive  or  waive 
notice  of  loss,  and  hence  notice  to  them  was  not  notice  to  the  com- 
pany. Even  if  there  could  be  any  doubt  of  the  correctness  of 
this  proposition  as  a  new  question,  it  has  been  too  long  and  too 
well  settled  in  this  state  to  be  now  considered  open.  Botdin  v. 
Hekla  F.  Ins,  Co.,  36  Minn.,  433;  31  N.  W.,  859;  Shapiro  v. 
Western  Home  Ins.  Co.,  51  Minn.,  239 ;  53  N.  W.,  463 ;  Shapiro 
V.  St.  Paul  &  M.  Ins.  Co-,  61  Minn.,  135;  63  N.  W.,  614.  But 
we  think  the  rule  is  correct  upon  both  principle  and  authority. 
It  is  in  accordance  with  the  general  principles  of  the  law  of 
agency.  It  is  elementary  that  a  principal  is  only  liable  for  acts 
done  by  his  agent  within  the  scope  of  the  authority,  actual  or 
apparent,  with  which  the  principal  has  clothed  him ;  that  it  r^its 
entirely  with  the  principal  to  determine  the  extent  of  the  au- 
thority which  he  will  give  to  his  agent ;  also,  that  every  person 
dealing  with  an  assumed  agent  is  bound,  at  his  peril,  to  ascer- 
tain  the  nature  and  extent  of  the  agent's  authority. 

**In  insurance  cases  courts  frequently  inaccurately  classifv 
agents  as  'local'  and  'general.'    But  the  extent  of  the  territorv 
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which  is  to  be  the  field  of  his  agency  is  no  test  of  the  extent  of 
an  agent's  authority  within  that  field.  His  field  of  operations 
may  include  the  whole  United  States,  and  yet  his  powers  be 
special  and  limited.  On  the  other  hand,  his  field  of  operations 
may  be  confined  to  a  single  county  or  city,  and  yet  his  authority 
within  that  field  be  unlimited.  In  the  present  case  there  is  no 
question  of  apparent  as  distinguished  from  actual,  authority. 
The  question  is  simply  one  of  actual  authority,  expressed  or  im- 
plied. Authority  to  act  in  the  matter  of  a  loss  under  the  policy, 
after  it  has  occurred,  is  not  expressly  given.  All  the  authority 
expressed  relates  to  the  making  of  the  contract  of  insurance.  It 
is  a  fundamental  principle  in  the  law  of  agency  that  a  delegation 
of  power,  unless  its  extent  be  otherwise  expressly  limited,  carries 
with  it,  as  a  necessary  incident,  the  power  to  do  all  those  things 
which  are  reasonably  necessary  to  carry  into  effect  the  main 
power  expressly  conferred.  But  it  is  equally  fundamental  that 
the  power  implied  shall  not  be  greater  than  that  fairly  and 
legitimately  warranted  by  the  facts ;  in  other  words,  an  implied 
agency  is  not  to  be  extended  by  construction  beyond  the  obvious 
purpose  for  which  the  agency  was  created.  We  do  not  think 
that  mere  authority  to  make  a  contract  of  insurance  carries  with 
it  implied  authority  to  act  in  the  matter  of  a  loss  under  the  policy 
after  it  has  occurred.  If  the  implied  authority  extends  to  ac- 
cepting notice  of  the  loss,  it  would  logically  follow  that  it  also 
extends  to  proof  of  loss,  and  even  to  the  adjustment  of  the 
loss — a  length  to  which  no  court  has  ever  gone.  The  rule  which 
we  have  adopted  is  also  in  accordance  with  the  general  current  of 
the  authorities.  Lohnes  v.  Insurance  Co,,  121  Mass.,  439 ;  Smith 
V.  Niagara  F.  Ins,  Co,,  60  Vt.,  682 ;  15  Atl.,  353 ;  Bush  v.  West- 
chester F.  Ins.  Co.,  63  N.  T.,  531. 

And  then  the  court  in  this  case  goes  on  to  say  that  if  it  is 
to  be  held  that  proofs  of  loss  may  be  made  to  any  agent,  he  may 
waive  proofs  of  loss  and,  legally  followed  out,  he  might  waive 
the  requirements  of  notice;  he  "may  waive  the  proofs  of  loss, 
and  he  may  waive  every  other  matter  and  adjust  for  the  com- 
pany, because  it  can  be  said  that  he  is  the  agent  of  the  company ; 
therefore,  whatever  he  does  binds  the  company;  but  this  court 
say  in  the  opinion  no  one  has  ever  claimed  it  went  so  far  as  that. 
That  is,  that  there  must  be  some  limit  to  his  agency.  We  reach 
the  conclusion  that  the  statute  does  not  make  the  soliciting  agent, 
or  the  agent  who  solicits  the  application,  the  agent  of  the  com- 
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pany,  authorized  to  receive  notice  of  loss.  But  in  this  connection 
evidence  was  permitted  to  go  to  the  jury,  also,  as  to  a  custom 
existing  in  this  city  at  the  time  of  the  fire  and  at  the  time  of  the 
issuing  of  this  policy,  by  which  those  sustaining  loss,  gave  notice 
to  the  agent  who  delivered  the  policy ;  that  that  notice  was  sent 
on  through  whatever  intermediate  agents  there  were  to  the  com- 
pany. That  was  admitted  under  objection.  We  think  it  was 
error  to  admit  it. 

We  have  looked  at  the  case  in  111  Federal  Reporter,  697,  in 
which  evidence  as  to  a  custom  was  held  proper  to  be  considered, 
but  the  custom  there  under  consideration  was  a  custom  among 
insurance  brokers  by  which,  if  application  was  made  to  an  in- 
surance broker  or  agent  who  could  not  issue  a  policy  through 
the  company  represented  by  him,  he  arranged  with  the  agent 
of  some  other  company ;  and  it  was  held  that  the  insurance  com- 
pany was  bound  to  know  that  custom.  We  think  that  is  far 
removed  from  undertaking  to  show  that  a  contract  expresseii 
in  terms  could  by  custom  mean  something  different  from  what  ii 
provides. 

The  statute  has  said  that  an  agent  can  do  some  things,  which 
we  have  already  stated,  that  will  bind  the  company,  though  the 
acts  of  the  agent  are  in  violation  of  some  of  the  terms  expressed 
in  the  contract.    Beyond  that,  we  do  not  think  the  authorities  go. 

But,  on  the  17th  day  of  September,  1901,  written  notice  was 
given  to  this  company  of  the  loss,  and  the  court  submitted  to  the 
jury  the  question  of  whether  that  was  a  sufficient  compliance 
with  the  requirement  that  in  case  of  loss  inunediate  notice  shall 
be  given  to  the  company.  It  was  twenty-nine  days  after  the  loss. 
It  was  charged  by  the  plaintiff  in  error  that  the  court  should 
have  said,  as  a  matter  of  law,  that  that  notice  was  not  a  sufficient 
compliance  with  the  law.  In  the  Minnesota  case,  from  which  ex- 
tracts of  the  opinion  have  been  read,  it  was  held,  as  a  matter  of 
law,  that  notice  after  a  period  of  about  sixty  days  was,  under 
the  circumstances  of  that  case,  not  a  sufficient  compliance  with 
the  requirement.  Other  cases  have  fixed  certain  periods.  As  a 
matter  of  law  it  has  been  held  that  the  notice  given  at  a  certain 
time,  after  a  certain  number  of  days,  was  *not  a  sufficient  com- 
pliance. 
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We  think  here  it  was  proper  to  leave  to  the  jury  whether  what 
was  done  under  all  the  facts  and  circumstances  of  the  case,  which 
were  proper  to  be  considered,  was  a  sufficient  compliance  with 
the  requirement  to  give  immediate  notice,  and  but  for  the  fact 
that  we  find  that  the  court  gave  to  the  jury  certain  things  to 
take  into  consideration  in  determining  that  question,  we  should 
affirm  its  judgment.  But  the  court  in  giving  to  the  jury  the  rul- 
ings by  which  they  were  to  determine  whether  the  notice  given 
on  the  17th  day  of  September  was  a  sufficient  compliance  with 
the  requirement  that  an  immediate  notice  be  given,  said: 

**And  in  determining  whether  or  not  the  notice  was  given 
within  reasonable  time,  you  will  consider  all  the  circumstances 
in  the  case;  consider  the  character  of  the  plaintiff;  the  fact  that 
he  is  a  foreigner  by  birth ;  that  his  mother  language  is  not  Eng- 
lish; that  he  neither  reads  English  or  writes  it,  nor  speaks  it 
very  well ;  those  are  all  circumstances  affecting  the  obligation  to 
be  prompt.  And  you  may  also  in  that  connection  consider  cer- 
tain testimony  which  was  introduced  tending  to  show  that  it  is 
the  uniform  custom  in  this  city  to  give  notice  to  the  agent  who 
has  procured  the  risk ;  you  may  consider  that  as  throwing  light 
upon  the  propriety  of  his  not  giving  any  further  notice  for 
twenty-nine  days." 

We  think  the  court  called  attention  to  some  things  which  the 
jury  ought  not  to  have  been  permitted  to  consider,  and  especially 
this  matter  of  ''custom."  We  do  not  think  that  that  bore  at  all 
upon  the  question  of  whether  he  should  have  given  notice  earlier, 
in  writing.  It  is  a  matter  of  contract,  not  custom.  He  had  con- 
tracted to  give  notice,  immediate  notice,  which  means,  of  course, 
within  a  reasonable  time  under  the  circumstances ;  but  that  time, 
we  think,  can  not  be  varied  by  any  custom  which  is  shown  here. 

We  have  not  been  able  to  fully  satisfy  ourselves  that  the  court 
should  call  attention  to  the  fact  that  this  man  was  not  native 
born  and  did  not  understand  our  language.  Some  countenance 
is  given  to  that  in  Elliot  on  Insurance,  Section  188,  in  that  the 
ignorance  of  the  party  assured  is  permitted  to  be  considered; 
and  we  should  not  reverse  the  case  on  this  branch  of  it,  but  for 
the  court  telling  the  jury  to  consider  the  custom.  We  think  it 
legitimate  for  t|he  jury  to  consider  the  question  of  effort  made 
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by  the  assured  to  give  the  notice  by  notifying  Levi,  and  we  think 
the  evidence  on  that  subject  was  properly  admitted.  For  that 
reason  then  we  are  not  satisfied  that  it  is  erroneous.  "We  are 
satisfied  that  the  court's  charge  as  to  custom  is  erroneous. 

Another  defect  set  up  is  that  the  provision  of  the  policy  in 
lines  86-91,  both  inclusive,  were  not  complied  with.    That  reads: 

**In  the  event  of  disagreement  as  to  the  amount  of  loss  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  chosen  so  shall  first  select  a  competent 
and  disinterested  umpire ;  the  appraisers  together  shall  estimate 
and  appraise  the  loss  then,  stating  separately  sound  value  and 
damage,  and  failing  to  agree,  shall  submit  their  differences  to 
the  umpire,  who  shall  make  an  award  in  writing.  The  parties 
thereto  shall  pay  the  appraiser  respectively  selected  by  them  and 
shall  bear  equally  the  expenses  of  the  appraisal  and  umpire.'* 

No  appraisement  was  ever  had.  But  we  do  not  think  that 
should  defeat  a  recovery  if*  the  assured,  under  the  circumstances 
of  this  case,  on  the  17th  of  September,  did  give  notice  of  this 
loss.  No  attention  was  paid  to  that  by  the  company,  so  far  as  ap- 
pears, until  the  26th  day  of  October,  when  the  company  wrote 
him  that  the  first  they  knew  of  his  loss  was  when  they  received 
proofs  of  loss  made  on  the  16th  day  of  October.  The  company 
was  mistaken ;  they  knew  on  the  17th  of  September,  but  no  atten- 
tion was  paid  to  it  until  the  26th  of  October,  ten  days  after  the 
proofs  were  made  out.  Then  correspondence  back  and  forth 
went  on  for  a  few  days,  before  they  wrote  and  answered  on  the 
15th  day  of  November,  denying  all  liability.  They  did  not  suflfer 
for  want  of  appraisement.  They  paid  no  attention  to  the  notice 
which  the  jury  found  suflScient,  for  there  was  a  special  finding  by 
the  jury  that  the  notice  was  sufficient,  and  then  they  did  not  take 
the  matter  up  as  to  whether  the  loss  was  great  or  little. 

It  is  with  regret  that  we  reverse  this  judgment.  The  defect  is  a 
technical  one,  but  it  is  one  under  the  law  the  company  may  make, 
and  for  the  error  indicated,  and  for  no  other,  the  judgment  is 
reversed  and  the  cause  remanded  to  the  common  pleas  court. 
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DUAL  AGENCY  MUST  BE  SPEOALLY  PUIADED. 

Circuit  Court  of  Cuyahoga  County. 

Godfrey  Fugman  and  Anna  L.  F.  Fugman  v.  A.  Trostler  and 
0.  C.  RiNGLE  &  Co, 

Decided,  November,  1903. 

Pleading  and  Practice — Action  Upon  Express  Contract  and  Upon  Quan- 
tum Meruit  Not  Inconsistent — Burden  of  Proof— Dual  Agency  a 
Matter  of  Defense — Trial — When  Charge  to  Jury  Misleading, 

1.  An  action  upon  an  express  contract  for  real  estate  commissions 

and  a  second  cause  of  action  set  forth  in  the  same  petition,  based 
upon  the  same  transaction  and  in  which  recovery  upon  a  qvxintum 
meruit  is  sought,  are  not  inconsistent  and  the  court  may,  in  its 
discretion,  overrule  a  motion  to  compel  plaintifT  to  elect  between 
them. 

2.  Dual  agency  as  a  defense  can  not  be  shown  under  *a  general  denial, 

but  must  be  specially  pleaded,  and  when  so  pleaded  the  burden 
of  proof  is  upon  the  defendant  to  establish  it. 

3.  A  charge  to  the  jury  which  directs  them  to  use  their  sense  of  fair- 

ness, fairplay  and  good  conscience,  and  not  be  influenced  by  any- 
thing, but  a  desire  to  do  what  is  right  and  fair  between  the  parties, 
is  misleading,  wheu  no  reference  is  made  to  the  law  and  facts  in 
the  case. 

White,  Johnson,  McCasUn  <&  Oannon,  for  plaintiffs  in  error. 
E.  H,  Bushnell  and  J.  C.  Hutchins,  contra. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

A.  Trostler  was  plaintiff  below  and  brought  his  action  against 
Godfrey  Fugman,  Anna  L.  F.  Fugman  and  0.  C.  Ringle  &  Co. 
to  recover  commissions  for  the  sale  of  real  estate.  The  amended 
petition  contains  two  causes  of  action.  The  first  cause  of  action 
alleges  that  the  Fugmans  were  the  owners  of  certain  real  estate 
and  0.  C.  Ringle  &  Co.  their  agents  for  its  sale.  That  Trostler 
represented  to  them  that  he  could  procure  a  purchaser  for  them 
if  they  would  pay  him  one  per  cent,  commission  on  the  sale, 
whereupon  the  following  agreement  was  entered  into  between 
the  parties: 
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''Cleveland,  0,,  April  1st,  1901. 
*'It  is  hereby  agreed  by  and  between  Godfrey  Pag^an,  0.  C. 
Ringle  &  Co.  and  A.  Trostler,  that  in  consideration  of  services 
rendered  as  agent  in  negotiating  sale  and  transfer  of  the  Pug- 
man  property  at  the  corner  of  Wade  Park  and  Dunham  avenues 
to  John  Schaber,  said  A.  Trostler  shall  receive  as  his  share  of 
the  commission  one  (1%  )  of  the  selling  price  of  said  property. 
''(Signed)        0.  C.  Ringle. 

"QODPREY    PUGMAN." 

Plaintiff  further  alleges  that  said  Godfrey  B\igman  was  au- 
thorized to  enter  into  said  contract  by  his  wife,  Anna  L.  P.  Pug- 
man  and  signed  the  same  in  her  behalf  as  well  as  his  own,  and 
that  0.  C.  Ringle  did  the  same  in  behalf  of  0.  C.  Ringle  &  Go. 

Plaintiff  then  alleges  that  he  procured  said  John  Schaber  to 
purchase  said  property  for  $54,000;  that  it  was  conveyed  to 
Schaber  for  said  price;  that  he  had  demanded  his  commission 
which  had  not  been  paid,  although  the  defendants  Pugman  had 
paid  to  Ringle  &  Co.  a  portion  of  said  commission  due  plaintiff 
under  said  contract,  but  not  all. 

The  second  cause  of  action  recites  substantially  the  same  facts 
as  are  set  out  in  the  first  cause  of  action,  except  that  it  makes 
no  reference  to  the  express  contract  dated  April  1,  1901,  and 
concludes  with  an  averment  that  the  fair  and  reasonable  value 
of  plaintiff's  services  is  not  less  than  $540. 

The  prayer  of  the  amended  petition  is  for  judgment  in  the 
last  named  amount. 

The  answer  of  the  Pugmans  admits  the  making  of  the  contract 
with  Trostler,  dated  April  1,  1901,  but  states  that  at  the  time 
said  contract  was  made  they  were  asking  $60,000  for  their  prop- 
erty ;  that  Schaber  refused  to  buy  at  that  price  and  the  written 
contract  for  commissions  was  thereupon  rescinded  by  all  the 
parties  to  it.  That  afterwards,  Trostler,  acting  as  agent  for 
Schaber,  and  not  otherwise,  offered  to  buy  said  property  for 
$54,000  and  thus  initiated  new  negotiations  which  were  con- 
ducted on  the  part  of  Schaber  by  Trostler,  acting  as  his  agent, 
and  a  sale  was  finally  made  at  that  price.  That  the  latter  nego- 
tiations had  no  reference  to  the  first  negotiations  in  which 
Trostler  was  to  induce  a  sale  by  the  Pugmans  at  $60,000,  the 
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later  negotiation  being  carried  on  by  Trostler  as  the  agent  of 
Schaber  exclusively,  to  induce  the  Fugmans  to  sell  for  $54,000, 
without  any  promise,  express  or  implied,  from  the  Fugmans,  to 
pay  any  commission  whatever. 

The  answer  of  0.  C.  Ringle  &  Co.  adopts  the  answer  of  the 
Fugmans  and  further  states  that  they  have  received  no  part  of 
the  commission  claimed  to  be  due  Trostler. 

It  will  be  noticed  that  the  two  causes  of  action  set  out  in  the 
amended  petition  refer  to  the  same  transaction,  the  first  pleading 
an  express  contract  and  the  second  seeking  to  recover  on  a 
quantium  meruit.  At  the  trial  defendants  moved  that  plaintiflf 
be  compelled  to  elect  upon  which  cause  of  action  he  would  rely. 
This  motion  was  overruled,  and  the  overruling  of  said  motion  is 
assigned  as  one  of  the  errors  in  the  trial  of  the  case. 

The  two  causes  of  action  were  not  inconsistent  and  it  was 
within  the  discretion  of  the  court  whether  the  plaintiflf  should  be 
compelled  to  elect  between  them.  Ware  v.  Reese,  59  Ga.,  588; 
Warner  v.  Nagel,  33  Minn.,  348;  Matiders  v.  Craft,  3  Colo.  App., 
236;  Longprey  v.  Yates,  31  Hun.,  432;  Evans  v.  Habfleisch,  36 
N.  T.  Supr.  Ct.,  450;  Packard  v.  Reynolds,  100  Mass.,  153; 
WUson  V.  Smith,  61  Cal.,  209;  Cowan  v.  Abbott,  92  Cal.,  100; 
Olobe  Light  d  Heat  Co,  v.  Doud,  47  Mo.  App.,  439. 

Again  it  is  claimed  that  the  court,  erred  in  ruling  on  evidence, 
but  the  record  shows  no  prejudicial  error  of  that  nature. 

Very  serious  criticisms  are  made  by  counsel  for  plaintiflf  in 
error  of  the  charge  of  the  court.  Counsel  for  Ringle  &  Co. 
criticise  the  conversational  style  of  the  charge,  and  the  recital 
of  testimony  by  the  court,  objecting  that  the  court  made  itself 
the  purveyor  of  the  testimony  to  the  jury,  and  that  the  closing 
part  of  the  charge,  while  a  beautiful  homily,  is  not  good  law. 
Admitting  the  merit  of  much  that  has  been  urged  against  the 
charge,  we  have  examined  it  with  reference  to  the  facts  proved 
in  the  case  to  see  whether  the  defendants  below  were  in  any 
manner  prejudiced  by  the  charge  of  the  court  as  given. 

As  to  the  recital  of  the  evidence  to  the  jury  by  the  court: 

We  think  the  court  fairly  stated  what  the  witnesses  on  both 
sides  had  testified  and  that  in  this  respect  the  chaise  comes 
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within  the  rule  laid  down  in  the  case  of  Morgan  v.  8iaie,  48  0. 
S.,  371,  in  which  it  was  held  that  it  was  not  improper  for  the 
trial  judge  to  sum  up  the  evidence,  if  it  is  fairly  done. 
Again,  the  court  used  the  following  language: 

''He  (the  plaintiff)  says:  *I  ought  to  receive  it;  I  sold  this 
property.  This  contract  says  I  was  to  have  one  per  cent,  com- 
mission upon  the  selling  price  of  this  property ;  I  sold  it,  there  is 
no  denial  of  ihat,  and  I  am  entitled  to  my  five  hundred  and 
forty  dollars.' '' 

This,  we  are  inclined  to  believe,  was  a  colloquial  way  of  re- 
ferring to  the  allegations  of  the  petition;  if  it  referred  to  the 
evidence  it  may  fairly  be  said  that  the  record  shows  no  denial 
that  the  plaintiff  sold  the  property.  The  language  used  was  un- 
fortunate, but  upon  a  careful  examination  of  the  whole  case  we 
do  not  think  it  was  misleading. 

It  is  urged  that  the  court  erred  in  charging  the  jury  that  the 
burden  was  upon  the  defendants  to  prove  that  the  plaintiff  was 
acting  as  agent  for  Schaber  as  well  as  for  them.  The  dual  agency 
was  properly  pleaded  in  the  answers.  It  has  been  held  that  the 
double  agency  can  not  be  shown  under  a  general  denial.  MacFee 
V.  Horan,  40  Minn.,  30;  Reese  v.  Oarth,  36  Mo.  App.,  641; 
ChUds  V.  Piomey,  17  Mont.,  502;  Durvee  v.  Lester,  75  N.  T., 
442. 

Such  being  the  law,  it  follows  that  the  burden  was  upon  the 
defendants  to  prove  that  plaintiff  acted  also  as  agent  for  the 
purchaser. 

That  part  of  the  charge  which  has  given  us  the  most  difficulty 
is  the  concluding  words  of  the  court,  as  follows: 

'*This  is  a  matter  now  in  which,  as  in  aU  matters  in  court,  you 
want  to  use  your  judgment,  your  sense  of  fairness,  fair  play 
and  good  conscience  and  not  be  influenced  by  anything  but  a 
desire  to  do  what  is  fair  between  these  people." 

We  had  supposed  that  juries  were  to  be  influenced  only  by 
the  facts  as  they  may  find  them  and  the  law  as  the  court  may 
give  it  to  them,  but  counsel  for  defendant  in  error  has  reminded 
us  that  if  a  jury  doesn  't  use  its  judgment,  sense  of  fairness,  fair 
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play  and  good  conscience,  and  doesn't  show  a  desire  to  do  what 
is  fair  between  the  parties,  its  verdict  is  at  once  set  aside  by  all 
courts. 

The  trouble  with  the  language  used  in  this  case  is  that  it  is 
misleading;  the  whole  case  is  left  to  the  jury  to  decide  between 
the  parties  without  reference  to  the  law  or  the  facts.  They  were 
mislead  in  at  least  one  important  respect  in  this  case,  the  verdict 
is  too  large. 

While  we  are  satisfied  that  the  plaintiff  proved  a  meritorious 
claim  against  the  defendants,  the  verdict  does  not  disclose 
whether  the  jury  based  its  verdict  upon  the  express  contract  of 
April  1,  1901,  set  up  in  plaintiff's  first  cause  of  action,  or  the 
implied  agreement  pleaded  in  his  second  cause  of  action.  There 
is  evidence  therefore  to  sustain  the  verdict,  but  the  recovery 
could  not  have  been  under  the  agreement  of  April  1,  stipulating 
a  straight  one  per  cent,  on  the  selling  price. 

We  are  satisfied  that  by  mutual  consent  of  all  parties  that 
agreement,  when  the  selling  price  of  the  property  was  reduced, 
was  modified  to  one-half  of  the  usual  broker's  commissions,  testi- 
fied in  the  case  to  be  two  per  cent,  on  the  first  $10,000  and  one 
per  cent,  on  the  balance. 

The  verdict  therefore  should  not  have  exceeded  the  sum  of 
$320  with  interest  from  June  7,  1901,  amounting  in  all  to  $350. 

If  defendant  in  error,  Trostler,  will  remit  all  of  his  judgment 
in  excess  of  that  amount,  the  judgment  will  be  affirmed. 
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SPIRJT  MEDIUMS  AND  FORTUNE  TELUNC. 

Circuit  Court  of  Cuyahoga  County. 

Lena  Wolf  v.  State  of  Ohio. 

Decided,  February  8.  1904. 

Criminal  Law— Pretending  to  he  Spirit  Medium  Not  a  Violation  of  Law 
Against  Fortune  Telling. 

A  representation  that  the  accused  is  a  spirit  medium,  made  to  one  per- 
son only,  does  not  constitute  a  violation  of  Section  7017-4,  Reyised 
Statutes,  making  it  a  misdemeanor  for  one  to  represent  himself  to 
be  an  astrologer,  a  fortune  teller,  a  clairvoyant  or  a  palmister. 

Hart,  Canfield  &  Crake,  for  plaintiflf  in  error. 
City  Solicitor,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Hajje,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of  the 
court  of  common  pleas  and  the  police  court  of  the  city  of  Cleve- 
land. The  judgment  in  the  police  court  was  a  judgment  of  con- 
viction, and  that  was  aflSrmed  by  the  common  pleas  court. 

The  prosecution  of  Lena  Wolf  before  the  police  court  was  un- 
dertaken under  Section  7017-4,  Revised  Statutes,  and  that  sec- 
tion, so  far  as  applicable  here,  reads: 

**  Whoever  shall  represent  himself  to  be  an  astrologer,  a  for- 
tune teller,  a  clairvoyant  or  a  palmister,  shall  be  guilty  of  a  mis- 
demeanor," etc. 

The  case  has  some  curious  features  about  it.  It  involves, 
among  other  things,  the  question  of  what  is  meant  by  "repre- 
sent" and  what  is  meant  by  a  ''fortune-teller." 

The  information  reads  that — 

*  *  One  Lena  Wolf,  late  of  said  city  of  Cleveland,  on  the  3d  day 
of  December  in  the  year  aforesaid"  (and  there  seems  to  be  no 
aforesaid  year  mentioned),  *'in  said  city  and  county  did  unlaw- 
fully represent  herself  to  be  a  fortune-teller  to  one  James 
Dolan."  It  will  be  observed  that,  so  far  as  this  information 
charges,  she  made  no  representation  to  any  one  but  to  one  per- 
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son,  James  Dolan,  that  she  was  a  fortune-teller,  and  this  is  the 
way  she  made  the  representation :  ' '  By  then  and  there  pretend- 
ing to  have  the  power  to  reveal  future  events  in  the  life  of  him, 
the  said  James  Dolan,  in  the  following  manner,  and  in  substance, 
to-wit ;  By  then  and  there  seating  herself  upon  a  chair  opposite 
to  a  chair  occupied  by  him,  the  said  James  Dolan,  facing  a  small 
wooden  table.*'  (So  far  there  is  no  representation  that  she  is  a 
fortune-teller;  so  far  she  could  do  all  that  without  making  any 
pretense  of  being  a  fortune-teller.)  ''She,  the  said  Lena  Wolf, 
then  and  there  passing  the  palms  of  her  hands  over  and  across 
the  top  of  said  table,  and  then  and  there  pretending  to  place 
herself  in  a  tranced  condition''  (up  to  this  point,  so  far  as  ap- 
pears, she  made  no  representation  of  being  a  fortune-teller) ; 
**and  while  pretending  to  be  in  said  tranced  condition  to  clasp 
the  right  hand  of  said  James  Dolan,  and  then  and  there  saying 
to  said  Dolan,  in  substance,  the  following:  'You  are  going  to 
change  your  business  before  the  first  of  the  year  and  next 
spring.'  Now  to  that  extent  there  seems  to  be  a  fore-telling  of 
a  future  event;  but  if  it  required  any  kind  of  mystic  help  to  say 
to  one  he  is  likely  to  change  his  business,  it  seems  a  little  strange. 
Indeed  I  suppose  it  would  not  be  regarded  as  fortune-telling  for 
any  one  to  say  '  I  do  not  think  you  will  continue  in  the  business 
in  which  you  now  are.'  She  then  said,  'You  must  not  be 
afraid  to  go  into  this,  Big  Chief.  You  will  make  lots  of  money. ' 
There  is  the  fore-telling  of  something.  Suppose  she  had  said, 
*You  will  lose  money.'  I  suppose  most  of  us  would  be  safe 
in  telling  our  acquaintances:  'You  are  likely  to  lose  money,  or 
are  making  money,'  without  really  being  charged  with  repre- 
senting ourselves  to  be  fortune-tellers.  'You  will  have  a  part- 
ner ;  you  are  afraid  of  him,  but  he  is  all  right.  I  see  a  gold  field ; 
lots  of  gold.  You  have  an  interest  in  this  gold  field.'  So  far 
there  is  no  fore-telling  of  future  events  in  this  regard.  *You  are 
going  there  but  Big  Squaw  does  not  want  you  to.  I  am  a  little 
rosebud  in  the  spirit  land  that  is  talking.  You  are  the  Big  Chief. ' 
Contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the  state  of 
Ohio." 

» 
Now,  if  there  is  any  charge  of  crime  in  that  information  we 
are  unable  to  see  it.  We  think  that  a  demurrer  to  that  informa- 
tion, or  a  motion  to  quash  should  have  been  sustained.  It  is  too 
ridiculous  a  thing  to  found  a  charge  of  crime  upon.  The  statute 
itself  is  bad  enough  to  make  it  an  oflFense  to  represent  one's  self 
to  be  a  fortune-teller,  a  pahnister,  a  clairvoyant  or  an  astrologer, 
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but  clearly  it  was  not  the  understanding  of  the  makers  of  that 
statute  that  because  a  person  says  to  another  person  **I  can  read 
your  palm,  or  I  am  a  spirit  medium  and  have  communication," 
to  charge  him  with  being  a  fortune-teller. 

The  statute  provides  that  one  may  be  licensed.  It  seems  dear 
that  the  term  "fortune-telling"  does  not  include  all  sorts  of 
claims  to  mysterious  power  from  the  fact  that  it  is  allowed  by  the 
words  ''clairvoyant,"  **palmister"  and  I  think  ** astrologer" 
and  this  woman,  the  bill  shows,  had  a  card  representing  herself 
to  be  a  spirit  medium.  It  is  easy  to  understand  that  good  men 
and  women  should  be  glad  to  converse  with  those  who  have 
passed  into  the  spirit  land ;  but  how  any  one  wguld  care  to  talk 
with  an  ignorant  Indian  girl  because  she  is  dead  and  can  not 
use  either  English  or  any  known  Indian  dialect,  how  it  should 
deceive  any  one,  is  a  very  strange  thing. 

We  think  we  should  have  to  strain  the  statute  very  much  to 
say  the  representing  to  a  single  person — not  making  a  public 
representation,  not  holding  out  that  she  was  in  the  habit  of  tell- 
ing fortunes — that  she  could  as  a  spirit  medium  read  something 
of  one's  life,  constituted  a  representation  that  one  is  a  fortune- 
teller. A  definition  of  fortune-telling  includes  making  a  prac- 
tice of  foretelling  of  pretending  to  foretell  future  events.  But 
the  said  Dolan,  who  had  time  in  the  performance  of  his  duties  as 
a  police  oflBcer  to  call  on  her,  and  all  she  told  him,  was  that  she 
saw  gold  fields,  and  she  thought  he  would  get  richer,  and  that 
she  was  a  little  rosebud. 

A  demurrer  to  this  information  should  have  been  sustained. 
But  when  the  facts  were  heard  the  court  should  have  found  there 
was  no  such  representation,  no  holding  out  to  the  public,  nor 
any  such  claiming  even  to  one  person  that  she  made  a  practice 
of  fortune-telling.  It  certainly  was  not  the  intention  of  the 
I«egislature  to  include  every  one  who  represented  himself  to  be 
a  spirit  medium,  else  that  would  have  been  included  in  words. 
Spirit  communications  are  held  very  sacred  by  some  excellent 
people,  but  certainly  not,  I  take  it,  the  trash  given  out  here  about 
a  rosebud,  big  chief  and  big  squaw. 

Judgment  is  reversed.  The  court  of  common  pleas  is  reversed, 
and  the  police  court  as  well.    The  proceedings  will  be  dismissed. 
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EMPLOYERS  NOT  EXCULPATED  PROM  BLAME  BY  PURNISHINC 
APPLIANCES  IN  ORDINARY  USE. 

Court  of  Appeals  for  Hamilton  County. 
Drbses  Machine  Tool  Company  v.  James  G.  Henderson, 

A  MiNOB;  BY  LORENZ  LEMPEB^  HiS  NeXT  FbIEND. 

Decided,  March  S,  1915. 

Negligence—Flying  Splinter  prom  Lathe  Causet  Operator  to  Looie  an 
Eye — Guards  Against  Buch  an  Injury  Not  in  General  Use,  But  Em- 
ployer Held  Liable. 

The  fact  that  machines  of  a  certain  type  are  used  In  the  trade  without 
guards  for  the  protection  of  employees  operating  them,  and  that 
although  guards  are  known  to  the  trade  their  use  is  infrequent, 
does  not  render  it  improper  to  submit  to  the  Jury  the  question  of 
whether  in  the  case  under  consideration  the  defendant  employer 
was  guilty  of  negligence  in  not  proyiding  a  guard;  and  where  the 
Jury  has  found  that  negligence  existed,  and  has  fixed  reasonable 
damages  which  should  be  paid  to  the  injured  empliyree  on  account 
of  such  negligence,  a  reviewing  court  will  not  disturb  the  Judg- 
ment based  thereon. 

Robertson  &  Buchwalter  and  Theo.  C.  Jung,  for  plaintiff  in 
error. 
Litileford,  James,  Ballard  &  Frost,  contra. 

OOBMAN,  J. 

The  action  below  was  one  to  recover  damages  by  the  defend- 
ant in  error,  a  minor  by  his  next  friend,  for  personal  injuries 
claimed  to  have  been  received  while  working  upon  a  turning  lathe 
in  the  machine  tool  shop  of  the  plaintiff  in  error.  It  was  alleged 
in  the  petition,  and  the  evidence  tended  to  show,  that  the  defend- 
ant in  error  James  6.  Henderson,  while  at  work  for  the  plaint- 
iff in  error  on  or  about  the  24th  of  November,  .1912,  in  its  ma- 
chine tool  shop  on  McMicken  avenue  in  this  city,  engaged  in 
operating  a  certain  lathe  to  turn  mitre  gears  from  steel  castings; 
was  injured  by  a  splinter  or  sliver  from  the  steel  casting  thrown 
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from  the  lathe  into  his  left  eye,  thereby  eansiiig  the  loss  of  oglit 
in  said  eye. 

It  was  claimed  in  the  petition  that  the  ne^gence  of  the  de- 
fendant consisted  in  failing  to  place  a  guard  over  the  tool  which 
did  the  cutting  of  the  steel  casting  which  was  being  tamed  in 
the  lathe  to  make  the  mitre  gear.  There  was  a  great  deal  of 
testimony  oflFered  pro  and  con  upon  the  practicability  of  the  uae 
of  a  guard. 

The  evidence  of  Henderson  tended  to  show  that  guards  were 
used  at  the  LeBlond  Machine  Tool  shop  in  the  city  of  Cincin- 
nati,  where  the  same  sort  of  lathes  were  in  use  as  the  one  at 
which  he  was  at  work  when  injured.  There  was  also  other  evi- 
dence tending  to  show  that  guards  made  of  sheet  iron  or  gal- 
vanized iron  and  cardboard  were  used  in  many  shops  in  the  city 
of  Cincinnati,  which  guards  were  usually  made  by  the  employees 
operating  the  lathes.  It  was  further  shown  in  evidence  that  the 
superintendent  of  the  Dreses  Machine  Tool  Company  knew  of  the 
practice  of  using  guards,  and  that  he  had  known  them  to  he 
used  when  mitre  gears  were  turned  out  of  brass  rather  than 
steel.  There  was  also  evidence  of  others  that  they  had  used 
guards  and  known  of  them  to  be  used.  But  the  great  weight  of 
the  evidence  tended  to  show  that  guards  were  not  used  generally 
upon  lathes  of  the  kind  involved  in  the  case  at  bar. 

There  was  a  verdict  in  favor  of  plaintiff,  Henderson,  in  the 
court  below  for  $4,000,  and  a  judgment  entered  upon  that  ver- 
dict. It  is  now  claimed  that  there  is  error  in  the  record  of  the 
case  which  calls  for  a  reversal  by  this  court. 

Practically  the  only  grounds  upon  which  plaintiff  in  error 
claims  a  reversal  in  this  court  are,  that  upon  the  facts  shown  in 
the  case  there  was  no  culpable  negligence  upon  the  part  of  the 
Dreses  Machine  Tool  Company ;  that  the  use  of  a  guard  upon  the 
machine  in  question  was  impracticable  and  not  in  general  or 
customary  use,  and  that  it  was  contrary  to  the  custom  of  the 
trade  to  use  a  guard.  There  was  evidence  tending  to  show  that 
where  these  guards  were  used,  made  of  sheet  iron,  galvanized 
iron  or  pasteboard,  the  dangers  resulting  from  the  flying  of 
particles  of  steel  were  greatly  minimized  if  not  entirdy  ^^ 
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moved.  There  was  also  evidence  tending  to  show  that  guards 
are  manufactured  and  sold  made  of  wire  gauze  close  meshed, 
and  glass,  which  when  placed  in  position  before  the  cutting  tool 
deflect  the  particles  of  steel  thrown  oflf  so  they  can  not  come 
in  contact  with  the  eyes  of  the  operator. 

The  contention  of  the  defendant  is  that  the  rule  to  be  ob- 
served in  a  case  of  this  kind  is  that  the  master  is  not  bound  to 
furnish  the  most  approved  appliances  that  may  be  had  in  his 
business;  that  he  has  performed  his  duty  when  he  has  furnished 
appliances  of  ordinary  character  and  reasonable  safety  in  gen- 
eral use ;  and  that  the  evidence  in  this  case  tends  to  show  that  it 
was  not  customary  to  employ  guards  upon  these  lathes.  The 
evidence  is  conflicting  upon  the  practicability  of  the  use  of 
guards,  and  the  great  preponderance  of  the  evidence  tends  to 
show  that  the  guards  were  not  in  general  use. 

But  we  do  not  think  that  this  is  determinative  of  the  question 
of  negligence  in  this  case.  We  do  not  think  that  the  right  of 
plaintiff  to  recover  depends  upon  the  fact  that  the  guards  were 
usually,  generally  or  customarily  used  upon  the  kind  of  lathes 
at  which  he  was  put  to  work. 

In  1911  the  Legislature  amended  Section  1027,  General  Code, 
so  as  to  read  as  follows: 

"The  owners  and  operators  of  shops  and  factories  shall  make 

suitable  provisions  to  prevent  injury  to  persons  who  use  or  come 

in  contact  with  machinery  therein  or  any  part  thereof  as  follows  : 
•      •••••••••••• 

'*7.  They  shall  guard  all  saws,  wood-cutting,  wood-shaping 
and  all  other  dangerous  machinery. '^ 

Previous  to  the  amendment  of  this  section  in  1911,  this  sub- 
division of  the  section  required  only  the  guarding  of  saws,  wood- 
cutting and  wood-shaping  machinery,  and  by  the  addition  of  the 
words  '*all  other  dangerous  machinery,"  the  court  is  of  the 
opinion  that  the  Legislature  intended  to  extend  the  provisions  of 
guarding  to  all  dangerous  machinery. 

Now  we  think  the  evidence  in  this  case  tends  to  show  that  this 
was  a  machine  attended  with  more  or  less  danger  in  its  opera- 
tion.    It  was  of  frequent  occurrence  for  those  who  operated 
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machines  of  the  character  of  the  one  involved  in  the  case  at 
bar  to  have  splinters  of  steel  or  metal  fly  into  their  ^es,  and  to 
the  extent  that  there  was  danger  to  the  eyes  of  the  operative  we 
believe  that  the  machine  was  dangerous  and  that  by  the  tenns 
of  the  statute  it  was  incumbent  upon  the  plaintiff  in  error^  as 
it  was  upon  every  other  owner  of  such  shops,  to  guard  the 
lathes  so  as  to  minimize  the  danger  that  would  result  to  tiie 
operatives. 

It  is  laid  down  in  Section  916,  Labatt's  Master  ft  Servant,  Vol. 
3,  2d  Ed.: 

"That  the  entire  failure  to  furnish  any  instrumentalities  or 
materials  in  a  case  where  they  are  necessary  for  the  servant's  pro- 
tection is  not  less  a  breach  of  the  duty  to  furnish  proper  instm- 
mentalities  or  materials  than  is  the  furnishing  of  instrumen- 
talities or  materials  which  fall  below  the  legal  standard  of  safety. 
A  servant  who  bases  his  right  of  action  on  the  total  lack  of 
requisite  appliances  must  show  that,  under  the  circumstances, 
they  were  reasonably  necessary  for  his  protection  from  a  danger 
which  the  master  knew  or  ought  to  have  known  to  be  incident 
to  the  work,  and  that  they  were  either  not  obtainable  at  all  or 
were  not  readily  accessible." 

Now  the  plaintiff's  right  to  recover  in  this  case  is  based  upon 
the  absence  of  a  guard,  and  that  it  was  reasonably  necessary  to 
have  such  a  guard  in  order  to  protect  him.  There  is  a  conflict 
of  authority  as  to  whether  or  not  the  master  has  performed  his 
duty  when  he  has  furnished  a  machine  such  as  is  ordinarily 
or  customarily  in  use,  or  whether  or  not  he  must  go  further  and 
furnish  appliances  and  machinery  which  are  readily  obtainable 
and  known  to  science  or  the  trade  which  will  tend  to  protect  the 
operator  and  employees. 

Section  940  of  Labatt's  Master  ft  Servant,  Vol.  3,  states  the 
rule  as  follows: 

'^  Where  the  only  ioference  that  can  be  reasonably  drawn  from 
the  evidence  is  that  the  master  conformed  to  the  general  usage 
of  the  average  member  of  his  trade  or  profession  with  respect  to 
the  adoption  or  retention  of  the  instrumentality  in  question,  he 
may  be  declared  as  a  matter  of  law  to  have  been  in  the  exercise 
of  due  care.    The  language  in  which  this  doctrine  is  formulated 
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or  referred  to  would,  if  taken  literally,  often  convey  the  idea  that 
the  generality  of  the  usage  and  the  siinilarity  of  the  business  or 
establishment  of  which  the  usage  is  adduced  as  a  standard  of 
comparison  are  the  only  points  to  be  considered,  and  that  the 
manner  in  which  that  business  or  establishment  is  conducted,  and 
the  character  of  the  persons  engaged  in  it  are  not  material  fact- 
ors in  the  question  to  be  determined." 

But,  he  says: 

''It  is  clear  that  under  the  general  principles  of  the  law  of 
negligence,  these  latter  elements  must  be  material,  and  that  the 
test  really  propounded  is  not  usage  of  any  employers,  however 
imprudent  and  unskilful,  or  of  any  concerns,  however  ill  regu- 
lated, but  the  usage  prevailing  among  prudent  and  skilful  em- 
ployers and  in  well  regulated  concerns.  That  this  is  the  actual 
position  taken  is  shown  by  the  following  extract  from  the  opinion 
in  a  leading  decision  by  a  court  which  has  been  one  of  the  most 
uncompromising  exponents  of  the  doctrine  now  under  discus- 
sion." 

The  author  then  quotes  the  language  of  the  court  in  the  section 
above  cited.  The  author  does  not  agree  with  those  courts  which 
hold  that  the  master  has  performed  his  duty  when  he  fur- 
nishes machinery  and  appliances  such  as  are  in  ordinary  and 
general  use.    In  Section  947  of  Volume  3,  he  says : 

'*The  doctrine  that  conformity  to  common  usage  is  not  condvr 
sive  in  the  master's  favor.  The  principle  upon  which  a  large 
number  of  decisions  is  based,  some  of  which  emanate  from  the 
courts  whose  rulings  are  reviewed  in  the  preceding  sections,  is 
that  embodied  in  the  remark  of  Wiles,  J.,  with  reference  to  the 
plea  put  forward  by  the  defendant  in  a  well-known  case,  that, 
'no  usage  could  establish  that  what  is  in  fact  is  unnecessarily 
dangerpus  was  in  law  reasonably  safe  as  against  persons  towards 
whom  there  was  a  duty  to  be  reasonably  careful.  That  is  to  say,* 
the  position  is  taken  that  custom  furnishes  no  excuse,  if  the  cus- 
tom itself  is  negligence.  In  this  point  of  view  the  master's 
conformity  to  general  usage  is  regarded  merely  as  evidence 
tending  more  or  less  strongly  to  exculpate  him  from  the  charge 
of  negligence.  After  it  has  been  shown  that  the  defendant  had 
complied  with  the  usage  of  other  employers  in  the  same  line  of 
business  the  question  whether  the  particular  instrumentality  or 
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method  was  reasonably  safe  still  remains  open,  and  unless  it  is 
decided  in  the  master's  favor,  he  must  indemnify  the  servant." 

The  author  states  that  it  is  proper  for  the  master,  in  an  action 
by  the  servant  to  recover  damages,  to  introduce  evidence  tending 
to  show  that  he  conformed  to  the  general  custom  and  that  he 
furnished  an  ordinarily  safe  machine  or  appliance,  but  neverthe- 
less it  is  still  a  question  to  go  to  the  jury  whether  or  not  the 
master  has  performed  his  fuU  duty  even  when  he  furnishes 
machinery  and  appliances  in  general  and  ordinary  use  in  the 
business.  He  cites  a  great  number  of  authorities  in  various  states 
to  show  that  the  latter  view  is  very  strongly  maintained  in  many 
jurisdictions.  On  page  2550  of  the  3d  volume,  under  Section 
947,  he  says: 

''In  spite  of  the  imposing  array  of  authorities  which  have 
adopted  the  doctrine  explained  in  paragraph  940  et  seq.,  the 
present  writer  has  no  hesitation  in  saying  that  in  his  opinion  the 
cases  just  cited  embody  the  correct  principle.  The  essential 
meaning  of  the  theory  that  the  case  ceases  to  be  one  for  the  jury 
when  conformity  to  common  usage  is  once  established,  is  that  em- 
ployers ought  to  receive  the  benefit  of  a  presumption  which  may 
be  thus  expressed :  The  persons  who  pursue  a  particular  line  of 
business  at  any  given  time  are  reasonably  prudent,  and  the  nut- 
jority  of  a  reasonably  prudent  body  of  persons  will  not  use  un- 
suitable instrumentalities  or  methods  when  suitable  ones  are 
available.  As  a  basis  for  the  doctrine  founded  upon  it,  however, 
this  presumption  seems  to  be  extremely  unsatisfactory." 

H]e  then  proceeds  to  show  at  length  that  this  presumption 
does  violence  to  reasonable  logic  and  experience,  and  concludes 
the  section  (947)  with  these  words: 

''Under  such  circumstances,  it  is  submitted,  there  is  no  suffi- 
cient basis  upon  which  to  found  an  inference  of  law  that  an  em- 
ployer fulfills  his  duty  when  he  adopts  instrumentalities  and 
methods  which  are  in  common  use." 

In  Bailey  an  Personal  Injuries,  Master  &  Servant,  Vol.  1,  pages 
381,  382,  383,  it  is  stated  that  while  it  is  proper  for  a  master  to 
be  permitted  to  introduce  evidence  to  show  that  he  conformed  to 
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the  general  and  ordinary  custom  in  the  furnishing  of  machinery 
and  appliances,  nevertheless  it  is  still  a  question  for  the  jury 
to  determine  whether  or  not  he  was  negligent  notwithstanding 
such  appliances.    On  page  382,  he  cites  this  case : 

''An  employer,  however,  was  held  guilty  of  negligence  in  not 
furnishing  a  guard  to  prevent  small  pieces  of  boards  and  knots 
from  being  thrown  back.  The  madune  was  of  standard  typo 
and  as  sent  into  the  market  such  machines  were  not  furnished 
with  a  guard,  yet  upon  the  evidence  of  a  former  employee  that 
he  caused  a  board  to  be  bolted  to  the  frame  work  of  the  machine 
to  act  as  a  guard,  which  remained  for  about  two  seasons  and  a 
half,  when  it  was  shattered  by  recoiling  pieces  of  timber  and 
was  not  replaced,  it  was  held  that  the  employer  was  liable  in 
not  providing  some  other  device.  It  was  said  that  an  employer 
could  not  be  excused  for  operating  a  machine,  although  of 
standard  type,  when  a  reasonable  amount  of  experience  and 
observation  has  developed  the  fact  that  it  is  inherently  danger- 
ous and  could  be  made  reasonably  safe  by  attaching  safeguard 
appliances.  See  Johnson  v.  Atwood  Lumber  Co.,  101  Minn., 
325;  112  N.  W.,  262. 

In  the  case  of  Roy  Lumber  Co.  v.  Don/nelly,  31  Ey.  L.  Bep., 
601,  the  court  of  appeals  on  page  603  employs  this  language: 
— ''The  third  contention  of  the  appellant  is  error  in  the  in- 
structions."— 

''The  court  in  effect  instructed  the  jury  that  they  should  not 
find  for  appellee,  if  the  saw  was  guarded  and  protected  with  safe 
appliances,  as  was  customary  and  usually  employed  with  such 
saws  to  make  them  safe  and  prevent  them  from  swinging  out  into 
the  room. 

''This  is  not  the  true  test,  and  was  prejudicial  to  appellee. 
It  was  proper  for  appellant  to  introduce  testimony  showing  that 
this  saw  was  placed,  guarded  and  protected  as  such  saws  used 
for  a  like  purpose  are  usually  and  customarily  guarded  and  pro- 
tected. If  the  saw  in  question  was  so  guarded  and  protected,  it 
created  a  strong  but  not  conclusive  presumption  that  it  was  rea- 
sonably safe.  If  the  custom  and  manner  of  hanging  and  guard- 
ing these  saws  is  dangerous,  it  should  not  prevail,  it  they  could 
be  swung  and  protected  in  a  reasonably  safe  way." 

The  court  is  of  the  opinion  that,  aside  from  the  question  of 
whether  or  not  this  case  is  covered  by  the  statute,  Section  1027, 
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General  Code,  it  was  proper  to  submit  to  the  jury  the  question 
of  whether  or  not  the  master,  plaintiff  in  error,  was  relieved 
from  liability  by  furnishing  a  lathe  without  a  guard  and  that 
that  was  the  custom  and  general  method  of  furnishing  lathes  to 
employees. 

We  think  the  great  weight  of  authority  supports  the  rule  laid 
down  in  the  case  of  Maiher  v.  RUlston,  156  U.  S.,  391.  The 
opinion  was  announced  by  Justice  Field,  in  which  he  says: 

**A11  occupations  producing  articles  or  works  of  necessity, 
utility  or  convenience  may  undoubtedly  be  carried  on,  and  com- 
petent persons  familiar  with  the  business  and  having  sufficient 
skill  therein  may  properly  be  employed  upon  them,  but  in  such 
cases  where  the  occupation  is  attended  with  danger  to  life,  body 
or  limb  it  is  incumbent  on  the  promoters  thereof  and  the  em- 
ployers of  others  thereon  to  take  all  reasonable  and  needed  pre- 
cautions to  secure  safety  to  the  persons  engaged  in  their  prose- 
cution, and  for  any  negligence  in  this  respect,  from  which  injury 
follows  to  the  persons  engaged,  the  promoters  or  the  employers 
may  be  held  responsible  and  mulcted  to  the  extent  of  the  injury 
inflicted.  •  •  •  Occupations,  however  important,  which  can 
not  be  conducted  without  necessary  danger  to  life,  body  or  limb 
should  not  be  prosecuted  at  all  without  all  reasonable  precautions 
against  such  dangers  afforded  by  science.  The  necessary  danger 
attending  them  should  operate  as  a  prohibition  to  their  pursuit 
without  such  safeguards.  Indeed,  we  think  it  may  be  laid  down 
as  a  legal  principle  that  in  all  occupations  which  are  attended 
with  great  and  unusual  danger  there  must  be  used  all  appliances 
readily  attainable  known  to  science  for  the  prevention  of  acci- 
dents, and  that  the  neglect  to  provide  such  readUy  attainable 
appliances  will  be  regarded  as  proof  of  culpable  negligence.*' 

In  the  case  at  bar  we  think  the  evidence  shows  that  there  was 
known  to  science  and  to  those  employers  using  lathes,  such 
as  the  one  in  question,  guards  which  would  prevent  or  minimize 
the  danger  attending  the  flying  of  steel  splinters  from  the  metal 
which  would  have  a  tendency  to  injure  the  ieyes  of  the  operator. 
We  think  the  evidence  in  this  case  fully  discloses  that  if  a  guard 
such  as  the  operators  had  used  themselves,  of  sheet  iron  or 
pasteboard  had  been  used,  the  probabilities  are  that  the  plaint- 
iff  below  would  not  have  suffered  injury  to  his  eyes.  It  is  far- 
ther shown  that  other  kinds  of  guards  were  known  to  scienee 
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and  attainable,  and  it  was  proper  to  submit  the  question 
to  the  jury  whether  or  not  the  master  had  done  his  full  duty 
when  he  furnished  a  machine  without  a  guard,  even  though  that 
was  the  usual  and  customary  method  of  furnishing  machines. 
It  was  in  the  last  analysis  for  the  jury  to  say  whether  or  not  a 
reasonably  prudent  employer,  in  view  of  the  experience  which 
he  had,  or  should  have  had,  would  not  have  taken  further  pre- 
cautions to  protect  his  employees. 

This  being  practically  the  only  question  involved  in  this  case, 
except  the  question  of  the  excessive  amount  of  the  verdict — 
which  we  do  not  believe  was  excessive — ^we  are  of  the  opinion 
that  the  judgment  of  the  court  below  was  in  accordance  with  sub- 
stantial justice,  and  that  the  judgment  should  be  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


ENPORCEMENT  OP  CONTRACT  BETWEEN  MUNICIPALITY 
AND  CAS  COMPANY. 

Court  of  Appeals  for  Perry  County. 

VUiLAGB  OP  New  Lexington  v.  The  Ohio  Fuel  Supply  Co. 

Decided,  July  31,  1913. 

Minimum  Charge  per  Month  for  Oas — Where  Consumption  Falls  Below 
a  Fixed  Am^unt-^an  Not  he  Demanded  1>y  the  Company  When 
Provision  Therefore  is  Not  Found  in  its  Contract  uHth  the  Munich 
pality— -Jurisdiction  to  Enforce  8uch  a  Contract. 

1.  An  ordinance  fixing  the  rates  which  may  be  charged  conBumers  for 

gas  when  accepted  by  the  company  constitutes  a  binding  contract 
which  may  be  enforced  by  the  municipality. 

2.  While  a  controversy  between  a  municipality  and  a  gas  company  as 

to  rate  to  be  paid  by  consumers  for  gas  would  fall  within  the 
jurisdiction  of  the  Public  Service  Commission,  the  courts  have 
Jurisdiction  to  settle  differences  of  that  character  whenever  • 
contract  has  been  entered  Into  and  so  long  as  the  contract  ezlsta. 
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3.  When  a  petition  filed  by  a  municipality  alleges  the  making  of  i 
a  contract,  Its  breach  and  a  continuance  of  the  breach,  with  a 
prayer  for  Injunction  and  general  relief.  It  states  a  cause  of 
action. 

T.  B.  WUliams  and  John  Ferguson,  for  plaintifF. 
L.  B.  Denning,  contra. 

Powell,  J. 

The  petition  in  this  case  was  filed  by  the  village  of  New  Lex- 
ington, against  the  Ohio  Fuel  Supply  Company,  alleging  for 
its  cause  of  action  that  on  the  27th  day  of  January,  1897,  an 
ordinance  was  passed  by  its  council  granting  to  the  New  Lex- 
ington Natural  Gas  Company,  its  succeasorB  and  aasignfl,  tiie 
right  to  lay  and  maintain  in  the  streets  and  alleys  of  said  vil- 
lage, mains  and  pipe  fixtures  for  conveying  natural  gas,  and  sup- 
plying the  same  to  the  said  village  and  its  inhabitants  for  use 
as  fuel  and  for  lighting  purposes;  that  pursuant  to  such  grant 
said  company  laid  its  mains  and  pipes  in  said  village,  and  exer- 
cised the  rights  and  privileges  granted  by  said  ordinanoe ;  that 
thereafter  and  prior  to  September  8,  1903,  said  right  or  fran- 
chise was  assigned  to  the  defendant  who  has  been,  and  is  mm 
exercising  all  the  rights  and  privileges  contained  in  said  ordi- 
nance or  granted  thereby;  that  on  said  8th  day  of  September, 
1903,  plaintiff  by  its  council  passed  another  ordinance  fixing  the 
price  at  which  natural  gas  could  be  sold  therein  at  twenty-five 
cents  per  1,000  cubic  feet  of  gas,  meter  measurement,  and  pro- 
vided that  the  company  so  selling  the  same  should  make  a  reduc- 
tion of  20  per  cent,  discount  from  said  rate  to  any  one  paying 
for  the  same  on  or  before  the  10th  day  of  the  sueeeeding  month, 
and  provided  that  no  greater  rate  should  be  charged  therefor 
during  a  term  of  ten  years,  together  with  other  terms  and  con- 
ditions, fixing  the  rights  of  the  company  in  the  use  of  its  fran- 
chise, and  in  supplying  gas  to  the  citizens  of  said  village;  that 
the  defendant  in  writing  accepted  the  said  ordinance  and  all  its 
terms  and  provisions,  and  agreed  to  be  governed  thereby  in  its 
charges  for  gas  furnished  to  said  village  and  its  inhabitants,  and 


COURT  OP  APPEALS.  689 


1916.1  Perry  County. 


was  governed  thereby  until  November,  1910;  that  ever  since  No- 
vember, 1910,  it  has  violated  said  ordinance  and  its  said  agree- 
ment to  be  bound  thereby  by  imposing  on  all  the  citizens  of  said 
village  not  consuming  fifty  cents  worth  of  gas  per  month  a  mini- 
mum charge  of  fifty  cents  for  each  and  every  month  whether 
the  meter  shows  that  amount  of  gas  consumed  during  such  month 
or  not,  and  which  charge  is  alleged  to  be  illegal  and  in  violation 
of  said  ordinance ;  that  defendant  threatens  to  turn  off  its  gas 
to  such  of  the  citizens  of  said  village  as  refuse  to  pay  said  mini- 
mum charge  unless  their  meter  shows  that  amount  of  gas  con- 
sumed,  and  have  turned  off  the  gas  from  such  of  its  consumers 
as  have  not  paid  such  charge.    Injunction  is  prayed  for. 

To  this  petition  a  demurrer  is  filed  alleging  three  grounds  of 
demurrer — 

1.  Want  of  legal  capacity  to  sue. 

2.  Want  of  jurisdiction  of  the  subject-matter. 

3.  The  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

This  demurrer  should  be  overruled,  because — 

1.  The  ordinance  of  September  8, 1903,  and  its  acceptance  by 
the  defendant  constitute  a  contract,  and  it  is  such  a  contract  as 
the  village  is  specially  authorized  to  make  for  the  benefit  of  its 
inhabitants.    Section  3982,  General  Code. 

If  a  municipality  is  authorized  to  make  a  contract,  it  has  au- 
thority to  enforce  it,  by  implication,  if  not  by  express  provisions. 

2.  It  is  contended  that  questions,  such  as  are  presented  by 
this  petition,  are  questions  that  ought  to  be  settled  by  the  pub- 
lic service  commission,  and  not  by  the  courts,  but  this  court  takes 
the  view  that  this  is  a  proceeding  to  enforce  a  contract  already 
entered  into,  plain  and  unambiguous  in  its  terms,  and  that  the 
controversy  is  properly  cognizable  by  the  courts,  and  not  by  the 
public  service  commission.  It  invokes  judicial  authority,  and 
properly  belongs  to  the  courts.  When  the  contract  terminates  or 
the  time  comes  when  there  is  no  contract  existing  between  the 
parties^  then  it  could  properly  be  submitted  to  the  commission, 
but  so  long  as  a  contract  exists,  its  enforcement  is  for  the  courts. 
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3.  The  petition  alleges  a  contract,  a  breach  of  it,  and  a  threat- 
ened continuation  of  auch  breach,  with  a  prayer  for  injonetion 
and  general  relief. 

We  think  it  states  a  cause  of,  action. 

These  questions  are  not  made  in  a  recent  case,  decided  hy  oar 
Supreme  Court,  involving  the  same  question  as  is  sought  to  be 
determined  in  this  action,  viz :  the  right  of  a  public  service  cor- 
poration to  make  a  minimum  or  ''readiness-to-serve''  charge 
when  operating  under  an  ordinance  or  contract,  that  makes  no 
provisions  for  such  charge.    That  action  was  commenced, 

1.  By  the  city  of  Springfield,  Ohio. 

2.  Against  the  Springfield  Light,  Heat  &  Power  Co. 

3.  To  enjoin  the  imposition  of  a  minimum  or  ''readineas-to- 
■erve"  charge  in  violation  of  an  ordinance  of  said  city,  under 
which  it  operated  and  for  general  relief. 

The  judgment  of  the  court  of  common  pleas  in  favor  of  the 
dty  was  sustained  by  the  Supreme  Court  without  report  The 
case  is  numbered  13153  on  the  docket  of  that  court. 

The  same  questions  were  made  by  an  amended  answer  in  that 
case  as  are  made  in  the  amended  answer  in  this  case,  the  first 
defense  consisting  of  certain  admissions  of  fact,  and  a  general 
denial  of  everything  not  admitted  or  controverted,  and  being  in 
legal  effect  a  denial  of  the  legal  conclusions  arising  from  the  aver- 
ments of  the  petition.  For  its  second  defense  defendant  alleges 
that  there  is  an  initial  cost  of  fifty  cents  per  month  for  each  eon- 
sumer^  consisting  of  taxes,  interest  on  money  invested,  cost  of 
ington,  entirely  aside  from  the  cost  of  gas  used  by  such  con- 
sumer consisting  of  taxes,  interest  on  money  invested,  cost  of 
operation  and  inspection,  and  other  items  of  expense,  so  that  a 
customer  who  uses  less  than  fifty  cents  a  month  worth  of  gas  is 
unprofitable  and  must  be  carried  at  a  loss.  In  addition  to  sueh 
initial  and  overhead  expenses,  the  defendant  company  has  a 
rule  that  each  customer  must  agree  to  take  a  minimum  of  fifty 
cents  worth  of  gas  per  month,  or  pay  that  sum  when  the  meter 
shows  less  than  that  amount  of  gas  consumed.  It  alleges  that 
such  rule  is  reasonable  and  just,  and  such  charge  is  not  flixed  or 
prohibited  by  statute  or  ordinance. 


COURT  OP  APPEALS.  541 


1915.]  Perry  County. 


To  this  defense  a  demurrer  is  filed,  and  it  is  to  the  same  de- 
fense, that  tlie  Court  of  Appeals  of  Clark  County  sustained  a  de- 
murrer in  the  Springfield  case  cited  above,  excepting  only 
that  the  subject-matter  of  that  action  was  the  furnishing  of 
electricity  to  the  city  and  its  inhabitants,  while  this  relates  to  the 
furnishing  of  natural  gas.  Said  judgment  sustaining  said  de- 
murrer was  affirmed  by  the  Supreme  Court. 

The  matters  alleged  in  the  said  second  defense  are  not  de- 
fensive against  a  contract  entered  into  of  which  they  are  not  a 
part,  and  furnish  no  reason  why  the  contract  should  not  be  car- 
ried out  as  made.  There  is  nothing  alleged  that  was  not  already 
in  existence,  when  the  contract  was  entered  into,  and  it  is  pre- 
sumed they  were  all  taken  into  account  at  that  time. 

The  demurrer  to  said  second  defense  will  be  sustained,  and  a 
decree  may  be  entered  in  favor  of  the  plaintiff,  making  the  in- 
junction heretofore  allowed,  perpetual,  and  exceptions  may  be 
noted. 

V(K)RnEr:s,  J.,  and  Shields,  J.,  concur. 
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TENANT  INJURED  BY  FALLING  INTO  CELLAR. 

Court  of  Appeals  for  Hamilton  County. 

LoiTisK  Stinson  v.  Ferd  Metzger. 

Decided,   March   29,   1915. 

Landlord  and  Tenant — Damages  for  Personal  Injuries  Suffered  by  a 
Tenant  by  Reason  of  a  Defect  in  a  Common  Passageway— Not 
Recoverable  from  the  Landlord.  When  Tenant  Knew  of  the  Con- 
dition. 

A  tenant  will  not  be  permitted  to  recover  from  her  landlord  for  per- 
sonal injuries  caused  by  a  fall  through  an  open  cellar  door  In  a 
common  passageway,  where  no  claim  is  made  that  the  landlord 
or  his  servants  were  in  any  way  responsible  for  the  door  being 
left  open  and  there  had  been  no  change  in  the  passageway  or  the 
cellar  door  during  the  tenancy. 

Robert  S.  Alcorn  and  Thorndyke  &  Capellf,  for  plaintiff  in 
error. 

Gideon  (\  ^'ihon,  oontra. 

Richards,  J. 

Error  to  the  superior  court. 

The  action  was  commenced  in  the  Superior  Court  of  Cincin- 
nati by  Louise  Stinson  to  recover  damages  for  personal  injuries 
suffered  by  her  in  falling  into  a  cellar,  the  cellar  door  having 
been  left  open.  She  was  a  tenant  of  the  defendant,  occupying  the 
lower  apartment  in  a  three-story  flat,  certain  other  tenants 
using  the  second  and  third  stories.  Each  of  the  tenants  iise<l 
the  cellar  or  basement  and  obtained  access  to  the  same  by  a 
cellar  way  located  in  the  rear  of  the  flat.  The  premises  had  a 
common  passageway  leading  from  the  street  to  the  rear  of  the 
flat  and  thence  turning  at  right  angles  around  the  building.  The 
passageway  at  the  rear  where  the  cellar  was  located  was  iin- 
lighted  and  had  remained  in  that  condition  ever  since  the  plaint- 
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iff  had  occupied  the  premises.  The  cellar  door  when  closed  was 
even  with  the  surface  of  the  concrete  passageway  and  the  ten- 
ants frequently  walked  over  the  ceUar  door  in  order  to  get  to  the 
aide  of  the  door  which  enabled  them  to  lift  the  door  and  enter 
the  cellar  way.  On  returning  to  her  apartment  after  dark  on 
the  evening  of  the  injury,  the  plaintiflE  walked  along  this  un- 
lighted  passageway  and  the  cellar  doQ;r  having  been  left  open 
by  some  person,  other  than  the  defendant  or  his  agents  or  serv- 
ants, she  walked  into  the  same  and  was  severely  injured.  The 
trial  judge  directed  a  verdict  for  the  defendant  and  to  this 
action  error  is  prosecuted. 

It  appears  from  the  bill  of  exceptions  that  no  defect  existed  in 
the  construction  of  the  cellar  door,  and  that  it  remained  in  the 
same  condition  all  the  time  that  the  plaintiff  occupied  the  prem- 
ises as  a  tenant.  She  at  one  time  complained  to  the  landlord 
that  no  railing  was  placed  around  the  entrance  to  the  cellar,  but 
it  does  not  appear  that  he  promised  to  erect  any  railing  or  bar- 
rier, and  the  conditions  continued  the  same.  Certainly  it  can 
not  be  said  that  a  cellar  door  in  a  passageway  is  in  and  of  itself 
an  inherent  defect.  It  is  common  knowledge  that  with  the  in- 
creased congestion  incident  to  city  life,  such  method  of  con- 
struction is  very  frequently  resorted  to.  The  landlord  did  not 
reside  on  the  premises  and  no  claim  is  made  that  either  he  or 
his  servants  were  responsible  for  the  door  being  left  open  on  the 
occasion  of  the  injury  to  plaintiff. 

The  principle  applicable  is  stated  in  Stackhouse  v.  Close  et  al, 
83  0.  S.,  339,  in  substance,  that  a  lessor,  out  of  possession  and 
control,  would  not  be  liable  to  a  tenant  for  personal  injuries  in 
the  absence  of  deceit  or  of  any  agreement  or  liability  created  by 
statute.  The  circumstances  disclosed  in  the  record  do  not  show 
any  ground  of  liability  against  the  landlord.  The  plaintiff  knew 
when  she  rented  the  premises  the  exact  condition  of  the  passage- 
way and  the  cellar  door.  There  was  no  concealed  defect  and  no 
misrepresentation.  She  got  exactly  what  she  bargained  for 
when  she  rented  the  premises.  It  can  not  be  successfully  main- 
tained that  the  condition  tended  to  show  the  existence  of  a 
nuisance. 
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Counsel  for  plaintiff  cite  and  rely  on  the  case  of  Hohly  ei  ol  y. 
Sheely,  21  C.  C,  484,  a  decision  of  the  circuit  court  in  Lucas 
comity;  but  an  examination  of  that  case  discloses  that  eYidence 
was  submitted  to  the  jury  tending  to  show  the  active  negligence 
of  the  owner  of  the  premises  and  her  agents,  in  the  opening  and 
shutting  of  the  door  and  in  the  management  of  the  same.  The 
case,  therefore,  is  not  in  point  on  the  question  now  under  con- 
sideration. 

We  think  the  rule  of  law  applicable  to  the  case  at  bar  is  well 
stated  in  Quinn  v.  Perham,  151  Mass.,  162,  where  it  is  held  that 
a  tenant  will  not  be  permitted  to  recover  against  the  landlord 
for  personal  injuries  caused  by  a  defect  in  a  common  passage- 
way, if  the  tenant  knew  of  the  passageway  when  the  tenancy 
began  and  if  no  substantial  change  had  occurred  during  the 
continuance  of  the  tenancy.  This  case  is  cited  and  explained 
in  Andrews  v.  WtUiamson,  193  Mass.,  82,  94. 

The  plaintiff's  own  testimony  tends  to  show  negligence  on  her 
part  in  walking  along  the  passageway  in  the  dark  without  ascer- 
taining whether  the  cellar  door  was  closed,  and  this  conduct 
brings  the  case  within  the  holding  of  the  circuit  court  in  Datc- 
son  V.  Seiberling,  18  C.C.(N.S.),  267,  for  such  evidence  indicates 
that  her  own  negligence  was  largely  responsible  for  the  unfor- 
tunate injury  with  which  she  met. 

Finding  no  error,  the  judgment  of  the  superior  court  will  be 
affirmed. 


Chtttendbn,  J.,  and  Kinkadb,  J.,  concur. 
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PROSECUmON  EOR  LOANING  MONEY  ON  CHATTELS 
^  WITHOUT  A  UCENSE. 

Court  of  Appeals  for  Montgomery  County. 
CHABLiBS  HOUSBB  V.  StATE  OF   OhIO. 

Decided,  January,  1916. 

Criminal  Law — Loaning  Money  on  Ohatiela — Means  Loaning  on  the 
Faith  or  Pledge  of  OhatteU— Money  Broker's  License  Law— Can  Not 
he  Given  Greater  Deterrent  Effect  hy  Broadening  its  Construction. 

A  conyiction  can  not  be  had  as  for  the  violation  of  a  statute  which 
prohibits  the  business  of  "making  loans  upon  chattels  or  personal 
property  of  any  kind"  without  first  obtaining  a  license  as  pro- 
vided in  the  act,  where  the  evidence  of  the  loan  consists  only  of 
a  note  of  hand,  unaccompanied  by  any  enforceable  security  "upon 
chattels  or  personal  property;"  a  paper  writing,  signed  by  the 
borrower,  but  not  sworn  to  nor  recorded  nor  filed  for  record,  the 
only  material  parts  of  which  are  certain  recitations  to  the  effect 
that  the  signer  is  the  owner  of  certain  undescribed  chattels  and 
that  these  are  unencumbered,  the  writing  being  delivered  to  the 
lender,  is  not  the  security  contemplated  by  the  act 

Grant,  J. 

Error  to  the  court  of  common  pleas. 

Charles  Honser,  plaintiff  here,  was  tried  in  the  municipal 
court  of  the  city  of  Dayton,  as  for  a  violation  of  certain  provi- 
sions of  Section  6346  of  the  General  Code  of  Ohio. 

The  aflSdavit  upon  which  his  trial  was  there  had,  and  which 
was  the  first  step  towards  jurisdiction  taken  by  the  trial  court, 
was  in  the  following  words  and  figures,  as  to  its  material  and 
charging  parts: 

"Did  unlawfully  then  and  there  carry  on  the  business  of  mak- 
ing loans  upon  personal  property,  by  then  and  there  loaning 
the  sum  of  twenty  and  no/100  ($20.00)  dollars  to  one  Mary 
Brown  upon  certain  personal  property,  without  first  having  then 
and  there  obtained  a  license  so  to  do  from  the  secretary  of 
the  state  of  Ohio,  the  said  Charles  Hbuser,  not  then  and  there 
being  engaged  in  business  as  a  bank  or  building  and  loan  asso- 
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elation,  contrary  to  the  statute  in  gaeh  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Ohio." 

The  trial  resulted  in  the  conviction  of  the  accused  and  he  was 
sentenced  to  pay  a  fine  of  $ and  the  costs.  A  new  trial  hav- 
ing been  denied  and  an  exception  saved,  error  proceedings  to 
reverse  this  judgment  of  conviction  were  prosecuted  in  the  court 
of  common  pleas,  where  the  judgment  was,  upon  consideration, 
affirmed.    We  are  now  asked  to  reverse  both  of  these  judgments. 

Various  formal  assignments  of  error  are  made,  but  the  one 
relied  on  as  basic  in  the  case  is  that  the  conviction  had  in  the 
court  of  first  instance  can  not  be  supported  by  the  evidence  and 
so  is  contrary  to  law. 

The  two  sub-sections  of  the  statute  upon  which  the  accused  was 
prosecutedi  and  convicted,  and  which  alone  are  material  here, 
read,  respectively,  as  follows: 

Section  6346-1.  ''No  person,  firm  or  corporation  except  banks 
and  building  and  loan  associations  shall  engage  or  continue  in 
the  business  of  making  loans  upon  chattels  or  personal  proi>erty 
of  any  kind  whatsoever,  or  of  purchasing  or  making  loans  upon 
salaries  or  wage  eamiags,  without  first  having  obtained  a  license 
so  to  do  from  the  secretary  of  state." 

Section  6346-6.  "Any  person,  firm  or  corporation,  or  any 
agent,  officer,  or  employee  thereof,  violating  any  provision  of 
this  act,  or  that  carries  on  the  business  of  making  loans  upon 
chattels  or  personal  property  of  any  kind  whatsoever,  or  of 
purchasing  or  making  loans  upon  salaries  or  wage  earnings  with- 
out first  obtaining  a  license  as  provided  in  this  act  shall,  for  the 
first  offense,  be  fined  not  less  than  fifty  dollars  ($50.)  nor  more 
than  two  hundred  dollars  ($200),  and  for  a  second  offense  not 
less  than  two  hundred  dollars  ($200)  nor  more  than  five  hun- 
dred ($500)  dollars,  and  it  shall  thereupon  become  the  duty  of 
the  secretary  of  state  upon  such  second  conviction  to  revoke  any 
license  heretofore  issued  to  such  person,  firm  or  corporation,'' 

The  inhibition  of  these  provisions,  so  far  as  it  touches  the 
accused  in  this  case,  is  against  loaning  money  "upon  chattels  or 
personal  property,"  without  first  having  obtained  a  license  to  do 
so  from  ihe  secretary  of  state. 
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We  assume  as  fully  proved  that  the  accused  had  no  sach 
license. 

For  the  rest,  the  single  kernel  of  grain  in  the  case,  when  sifted 
clear  of  a  good  deal  of  chaff — all  the  papers  before  ns  being  con- 
sidered— ^is  to  be  found  in  the  following  and  only  material  facts : 
A  woman  applied  to  the  accused,  or  the  concern  for  which  he 
must  be  deemed  responsible,  for  a  loan  of  money.  Finally,  and 
after  some  circumlocution,  she  got  it.  It  was  evidenced  by  one, 
or  perhaps  two,  promissory  notes,  in  the  ordinary  cognovit  form, 
and  in  no  other  way. 

These  notes  were  not  secured  in  any  way  beyond  the  signature 
of  the  maker.  At  the  time,  the  woman  was  asked  to  sign  and  did 
sign  a  paper,  which  was  represented  to  her  by  the  lender  as 
being  a  mortgage  upon  her  furniture.  It  was  not  a  chattel  mort- 
gage, nor  anything  resembling  a  mortgage.  It  consisted  of  sev- 
eral statements  or  recitations,  the  most  material  of  which  were 
of  the  tenor  and  effect  that  certain  undescribed  property  be- 
longed to  the  applicant  for  the  loan  and  was  in  no  way  incum- 
bered. The  paper  was  not  sworn  to,  nor  was  it  ever  filed  or 
recorded  in  any  public  oflSce,  so  far  as  appears. 

The  ulterior  purpose  of  the  accused  and  his  coadjutors  in  the 
enterprise,  probably  was  to  get  the  woman  to  believe  she  was 
giving  a  mortgage  on  her  furniture,  in  the  expectation  that  she 
would  be  suflSciently  frightened  by  that  thought  not  to  part 
with  her  belongings  till  the  debt  was  paid,  so  that  the  lender 
would  in  effect  have  all  the  security  that  a  mortgage  would  give 
him,  without  any  of  the  disadvantages  of  taking  a  mortgage, 
including  the  taking  out  of  a  license  under  the  statute.  Still,  it 
was  not  a  mortgage,  nor  anything  like  a  mortgage. 

These  being  the  facts  alone  essential,  in  our  estimation,  to  a 
determination  of  the  question  before  us,  we  are  now  to  inquire 
what  that  question  is. 

To  our  apprehension  and  in  this  case,  it  is  whether  the  loan 
made  by  the  accused,  under  the  circumstances  mentioned,  was 
a  loan  **upon  chattels  or  personal  property  of  any  kind,"  as 
those  words  are  used  in  the  statute  under  consideration.  For 
loans  thus  made  are  the  loans  denounced  by  the  statute  when 
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made  by  an  unlicessed  person,  and  for  making  which  pniiidi- 
ment  was  visited  upon  the  accused  by  the  judgment  complamed 
of  here. 

'' Loaning  upon  chattels/'  we  take  it,  means  loaning  on  the 
faith  of  chattels,  on  the  security  of  chattels,  on  the  pledge  of 
chattels — ^the  faith,  the  security,  the  pledge,  in  any  case  being 
made  good  and  effectual  by  some  legally  recognized  and  bindini^ 
form  of  sanction.  Such  we  apprehend  is  the  usual,  the  ordinary 
and  plain  significance  of  the  words  used  by  the  lawmakers  in 
framing  the  enactment.  In  the  absence  of  any  reason  appareot 
for  imputing  to  them  a  technical  or  other  different  meaning, 
no  reason  is  perceived  for  a  departure  from  this  customary  nse 
of  them  now.  To  force  another  meaning  into  them  would,  in 
our  judgment,  amount  to  an  assault  on  the  English  language,  or 
would  at  least  be  taking  improper  liberties  with  it,  if  not  doing 
outright  violence  to  it. 

Indeed,  we  do  not  know  that  another  meaning  is  seriously  eon- 
tended  for  here.  The  contention,  rather,  seems  to  be,  if  it 
is  understood,  that  what  is  called  a  liberal  construction  of  a 
penal  statute  shall  be  allowed  in  order  that  some  general  or 
wholesale  mischief  to  the  community  at  large  shall  be — ^not  ex- 
actly punished  in  the  person  of  the  particular  offender,  bnt  to 
secure  inmiunity  against  future  like  offenses — ^such  seems  to  be 
the  argument,  in  effect,  although  of  course  the  example  of  pun- 
ishment in  the  case  in  hand  must  be  visited  on  the  accused  at 
the  bar,  who,  lest  others  may  offend,  is  to  feel  on  his  own  back 
the  legal  rod  in  pickle  provided  by  the  statute  in  question. 

Shifting  momentarily  from  legal  to  medical  nomenclature, 
the  claim  appears  to  be  that  this  penal  law  is  to  be  used  as  a 
prophylactic,  or,  in  common  parlance,  as  a  deterrent,  against 
future  misdeeds  of  other  evil-minded  persons,  the  prisoner  to 
suffer  vicariously  in  that  respect  as  well  as  properly  for  his  own 
misdoings.  Certainly,  if  his  own  crime  is  made  out  beyond  a 
reasonable  doubt,  then  he  should  suffer  for  that  single  reason, 
and  it  would  not  be  diflficult  to  separate  his  proper  and  real 
offending  from  that  which  is  sought  to  be  reached  by  way  of 
example  to  others. 
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But  that  does  not  appear  to  be  the  drift  of  the  ai^nment  made 
to  us,  if  we  rightly  catch  it.  We  are  asked  to  afl5nn  a  conviction 
arising  not  so  much  from  a  plain  infraction  of  the  known  letter 
of  a  penal  statute,  as  from  what  the  **  Immortal  J.  N."  used  to 
call  'Hhe  attitude  of  the  situation."  That  is,  a  necessity  springs 
from  the  notorious  bad  conduct  of  so-called  ^'loan  sharks"  and 
their  oppression  of  the  needy,  which  can  be  met  only  by  the 
condign  punishment  of  some  one,  in  order  that  the  practices  may 
be  guarded  against  and  stopped.  And  of  course  the  '^  horrible 
example"  must  be  at  hand  as  equally  necessary,  in  order  that 
this  remedy  may  be  advanced.  It  looks  like  a  variety  of  that 
''military  necessity"  under  which  Dayton,  Ohio,  groaned  a  half 
century  and  more  ago,  and  of  which  its  people  hoped  themselves 
well  rid,  and  aU  the  country  said  Amen.  Even  Mr.  Lincoln  was 
ashamed  of  it.  A  citizen,  by  a  process  unknown  to  the  law's 
letter,  to  sustain  which,  as  here,  **the  spirit  of  the  law"  was 
invoked,  was  seized  and  sent  into  the  military  lines  of  an  armed 
enemy.  General  Burnside,  in  his  return  to  the  writ  of  habeas 
corpus,  said:  **An  emergency  is  upon  us  which  requires  the 
operations  of  some  power  that  moves  more  quickly  than  the 
civil."  And  the  federal  judge  who  denied  the  writ,  in  his  opin- 
ion, said : 

''The  occasion  which  calls  for  the  exercise  of  this  power  exists 
only  from  the  necessity  of  the  case;  and  where  the  necessity 
exists,  there  is  a  clear  justification  of  the  act.  *  *  *  In  the 
judgment  of  the  commanding  general  the  emergency  required 
it;  and  whether  he  acted  wisely  or  discreetly,  is  not  properly 
a  subject  for  judicial  review." 

This  is  not  far  different  in  tone  from  the  appeal  put  up  before 
us  to  look  with  leniency  on  a  conviction  which  may  be  upheld 
if  the  "spirit  of  the  law"  can  only  be  brought  to  bear.  The 
doctrine  appears  to  us  somewhat  vagrant,  not  to  say  lawless.  We 
should  as  soon  look  to  see  the  court  of  Star  Chamber  and  its 
practices  resurrected  and  transplanted  to  Dayton,  as  to  think 
the  Burnside  theory  of  what  law  is  has  been  revived  and  brought 
back  among  you. 
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''In  Adam's  fall  we  sin-ned  all/'  said  the  old  catechisiiL  It 
was  all  right  to  punish  Adam,  but  the  rest  of  the  line  has  not 
gained  a  foothold  in  enlightened  jurisprudence.  We  see  nothing 
in  the  reason  of  the  thing  why  Charles  Houser  should  not  be 
condemned  if  he  has  broken  the  commandment  of  the  statute. 
We  see  no  reason  why  he  should  be  condemned  if  he  has  not 
broken  the  law,  even  though  an  example  may  be  needed  to  keep 
others  from  breaking  it.  The  probably  mythical  English  judge 
who  is  said  to  have  said  in  sentencing  a  culprit — ^''We  hang  you, 
not  for  stealing  horses,  but  that  horses  may  not  be  stolen/'  has 
not  been  thought  to  have  spoken  in  the  voice  of  a  just  or  hu- 
mane jurisprudence. 

Of  course  the  proposition  is  not  put  up  to  us  in  this  precise 
form.  We  are  not  in  so  many  words  asked  to  wrest  a  statute 
from  its  import  of  language,  not  on  the  side  of  lenien<7,  but  of 
severity,  to  the  end  that  an  ultimate  general  public  good  may  re- 
sult. But  the  appeal  to  interpret  the  statute  not  so  much  ac- 
cording to  its  letter  as  in  its  "spirit"  of  tutelage  over  the 
conunon  welfare,  to  the  disadvantage  of  a  prisoner — ^in  substance 
and  effect  to  resolve  the  doubt,  if  there  is  one,  not  in  his  favor, 
but  against  him — the  purport,  we  say,  of  the  exhortation  can 
hardly  be  mistaken.  We  can  not  allow  the  force  of  it  to  coerce 
a  judgment  on  our  own  part,  which  would  be  at  variance  with 
that  commended  by  the  facts  of  this  case  and  the  law  applied 
to  them,  stripped  of  the  ulterior  consequences  which  may  be  sap- 
posed  to  flow  from  our  action  here  upon  the  community,  aliunde. 

Having  regard  to  this  consideration  and  following  the  example 
of  the  prudent  mariner  who  has  been  swept  from  his  coarse  by 
a  gale  of  wind,  we  may  with  propriety,  we  think,  take  our  bear- 
ings according  to  the  chart  of  the  statute,  the  breach  of  which 
is  by  the  judgment  complained  of  imputed  to  the  accused.  We 
have  already  adverted  to  what  it  prohibits,  and  have  shown,  as 
we  suppose,  that  what  the  accused  did  violated  none  of  the 
things  forbidden  by  it.  In  other  words,  it  is  too  plain  for  dis- 
pute, as  appears  bjy  the  evidence,  that  he  did  not  loan  Mrs. 
Brown  money  upon  the  faith,  or  pledge  or  security  of  chattels, 
although  he  made  her  think  that  he  was  doing  so.    He  is  not 
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charged  with  obtaining  money  under  false  pretenses.  What  he 
really  is  charged  with  is  not  having  a  license.  Collecting  license 
fees  is  not  the  end  or  purpose  of  the  statute ;  that  is  but  the  tax- 
ing incident  of  the  law,  designed  to  raise  the  revenue  necessary 
to  its  administration. 

Failure  to  obtain  a  license  is  not  the  mischief  aimed  at  and 
to  be  repressed  by  the  statute.  Before  going  far  afield  for  va- 
grant authorities  to  justify  stretching  the  letter  of  a  law  that  it 
may  be  executed  in  what  is  vaguely  called  its  ''spirit/'  we  may 
observe  one  canon  of  construction  by  going  to  the  title  of  the 
act  to  find  out  what  its  framers  were  striking  at  when  they  put 
it  in  words.  That  title  is  this:  ''An  act  to  regulate  and  license 
the  loaning  of  money  upon  chattels  or  personal  property  of 
any  kind  and  of  purchasing  or  making  loans  upon  salaries  or 
wage  earnings."  It  appears  to  us  too  clear  for  controversy  that 
the  mere  failure  to  obtain  a  license,  of  itself  and  without  more, 
without  the  further  fact  of  loaning  money  on  chattel  security, 
is  not  enough  to  call  down  on  the  head  of  one  who  fails  to  have 
a  license  the  penal  consequences  of  a  broken  law.  That  profes- 
sional lenders  are  bad  men — some  or  all  of  them — is  quite  beside 
the  question,  as  we  must  think.  The  defendant  below  was  not 
prosecuted  for  being  an  all-around  bad  citizen,  nor  can  he  be 
punished  for  that,  however  culpable  in  that  respect  he  may  be. 
Bad  citizenship  is  not  a  crime  in  this  commonwealth.  If  it  were, 
the  formula  of  the  crier  would  indeed  be  appropriate:  '*Qod 
have  the  state  of  Ohio,  and  — I" 

Upon  full  consideration  in  the  case  lately  reviewed  by  us  in 
the  Eighth  District — State  of  Ohio  v.  French  et  (U,  construing 
this  same  statute — ^we  held,  affirming  the  common  pleas,  that 
the  words  of  the  title  declaring  the  mischief  to  be  remedied  by 
the  act  and  defining  its  repressive  purpose,  are  to  be  distributed 
over  all  of  its  subsequent  provisions.  The  supposed  offense  pros- 
ecuted in  that  case  consisted  in  not  giving  the  borrower  a  card, 
as  required  by  sub-section  3  of  the  act.  The  difference  between 
the  two  cases  in  point  of  law,  is,  we  think,  nil. 

We  adhere  to  that  holding,  finding  nothing  in  the  considera- 
tions brought  forward  here  to  shake  our  confidence  in  its  cor- 
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rcctneas.  To  do  otherwise — ^finding  the  facts  where  we  do  find 
them — ^would  place  us  under  the  reproach  of  allowing  a  man  to 
be  punished  because  he  did  not  pay  for  a  license  to  do  a  thing 
he  did  not  do.  This  would  be  a  legal  solecism  and  a  oontradie- 
tion  and  confusion  of  moral  terms. 

In  reaching  this  conclusion — somewhat  laboriously^  it  is  tme— 
we  have  paid  but  scant  attention  to  the  elaborate  diseuasion  of 
the  supposed  law  of  the  case,  on  either  side,  backed  as  this  is 
by  numerous  citations  put  before  us  with  characteristie  industry 
and  zeal.  But  attention  has  been  paid  to  them,  and,  in  the  ^iew 
we  have  taken  of  the  case,  a  particular  discussion  of  them  would 
not  be  useful  or  informing.  They  are  largely  addressed  to  the 
appeal — already  met  and  disposed  of — ^to  construe  the  control- 
ling statute  as  a  drag-net,  where  a  particular  man  is  asked  to  be 
punished  under  it,  or  in  the  words  of  the  contention  to  apply  its 
spirit  if  its  letter  shall  not  be  enough.  We  have  said  all  that  we 
care  to  say  on  this  point.  To  work  a  conviction  the  statute  most 
point  its  finger  to  this  individual  accused  with  that  degree  of 
inerrancy  which  the  criminal  law  requires  at  the  hands  of  the 
state,  and  be  able  then  to  say :  *  *  Thou  art  the  man ! ' '  That  re- 
quirement has  not  been  met;  that  burden  has  not  been  borne, 
but  the  reverse,  as  the  evidence  without  contradiction  shows. 

We  have  the  utmost  respect  for  the  authorities  brought  for- 
ward in  the  briefs.  In  our  opinion  they  are  beside  the  question. 
We  feel  that  we  must  keep  within  the  known  land-marks  of  the 
law,  and  not  stray  into  the  fields  of  speculation  as  to  what  might 
be  if  it  were  interpreted  in  what  is  called  its  ** spirit"  and  inten- 
tion, instead  of  declaring  it  as  it  says  and  in  our  estimation 
plainly  is.  That  this  offender,  and  likely  other  evil-minded 
persons,  may  go  unwhipped  of  justice  because  we  administer  a 
statute  according  as  we  find  it  to  be,  and  not  according  to  what 
it  might  be  or  should  be,  is  true.  But  really  we  must  not  eoneem 
ourselves  with  that  or  permit  that  consideration  to  control  ns 
in  any  way.  We  are  not  the  Legislature.  Our  guide  is  "Est 
Ha  lex." 

We  deem  ourselves  guilty  of  no  impropriety  in  closing  our 
opinion  in  speaking  of  a  statement  to  be  found  in  one  of  the 
briefs.    It  is  this: 
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'"The  common  pleas  court,  after  having  heard  the  arguments 
of  counsel  and  considering  briefs,  handed  down  a  very  able 
opinion  sustaining  the  coiwiction  of  the  municipal  court,  and 
now  the  plaintiff  in  error  seeks  to  have  this  opinion  set  aside." 

If  our  function  in  this  case  is  to  set  aside  opinions,  then  we 
have  labored  under  a  singular  delusion  as  to  what  the  one  duty 
of  any  court  is — ^namely,  to  declare  the  law.  We  disclaim  the 
right  or  the  wish  to  do  more. 

What  the  consequences  flowing  from  that  declaration  may  be, 
is  matter  of  indifference.  We  might  as  well  concern  ourselves 
with  our  shadows  on  the  wall. 

Fortunately  there  is  a  court  for  the  correction  of  our  errors, 
and  we  have  no  ambition  but  to  be  right,  even  at  the  expense  of 
being  set  right  by  the  power  whose  duty  it  is  to  do  that.  The 
law  is  the  ruler  of  us  all,  and  it  behooves  us  all  to  walk  with 
John  Milton,  **as  ever  in  his  great  Taskmaster's  eye." 

There  is  no  evidence  in  this  record  to  support  either  of  the 
judgments  complained  of. 

For  that  reason  both  are  reversed  and  final  judgment  for  the 
plaintiff  in  error,  to  recover  his  costs,  expended,  is  rendered. 

Meals,  J.,  and  Gabpenteb,  J.,  concur. 


EXECUTION  STAYED  PENIHNC  DETERMINATION  OP 
RIGHT  TO  SET-OPP. 

Court  of  Appeals  for  Hamilton  (bounty. 

Chabuss  L.  Evans  v.  Lou  Beddingeb  ^nd  Elmer  Stbvib. 

Decided,  March  8,  1915. 

Replevin^Rights  of  Surety  on  Bond  in  an  Action  in  Replevin— Where 
His  Principal  Has  an  Action  for  Damages  Pending  Against  the 
Plaintiff— Bet-off. 

The  surety  on  a  replevin  bond  against  whom  judgment  has  been  entered 
Is  entitled  to  the  benefit  of  any  valid  judgment  obtained  by  his 
principal  against  the  defendant  in  an  action  by  such  principal  to 
recover  damages  for  breach  of  a  contract  with  reference  to  the 
same  property  Involved  In  the  replevin  suit,  where  both  his  prlncl- 
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pal  and  such  defendant  are  insolvent;  and  the  action  to  reoorer  for 
the  breach  of  contract  being  a  pending  action,  execution  agalnit 
the  surety  should  be  stayed  until  the  amount  of  the  aet-otC,  if  any. 
is  therein  determined. 

Cobb,  Howard  &  Bailey  and  Henry  L.  Rockel,  for  plaintif 
in  error. 
Dolle,  Taylor  &  O'Donnell,  for  Lou  Beddinger. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

The  facts,  so  far  as  they  need  be  stated  in  this  opinion,  are  u 
follows :  On  or  about  February  17,  1911,  Ebner  Stevie  and  Lou 
Beddinger  entered  into  an  agreement  whereby  Stevie  was  to  ex- 
change his  automobile  with  Beddinger  for  a  motor  launch  and 
was  to  pay  Beddinger  $150  in  cash.  The  automobile  was  de- 
livered to  Beddinger  and  Stevie  paid  him  $139.20.  After  more 
than  a  year  had  elapsed  and  Beddinger  had  failed  to  deliver  the 
motor  boat  to  Stevie,  Stevie  brought  an  action  in  replevin  to 
recover  possession  of  the  automobile.  The  plaintiff  in  error, 
Charles  L.  Evans,  became  surety  on  the  replevin  bond  given  in 
that  action.  On  trial  in  the  common  pleas  court  a  verdiet  was 
rendered  in  favor  of  Beddinger,  and  the  jury  having  assessed 
the  value  of  the  automobile  at  $150,  Beddinger  elected  to  take 
the  amount  of  the  judgment  in  lieu  of  the  automobile,  and  there- 
upon judgment  was  entered  in  favor  of  Beddinger  against 
Stevie  for  $150.  Execution  was  issued  upon  this  judgment  and 
returned  unsatisfied.  Evans  was  then  cited  to  show  cause  why 
the  judgment  rendered  against  his  principal  should  not  be 
enforced  against  him.  He  appeared  in  response  to  such  citation 
and  filed  his  answer  in  which  answer  he  set  out  in  substance  the 
facts  concerning  the  trade  ])etween  Stevie  and  Beddinger,  and 
that  his  principal,  Stevie,  had  begun  an  action  in  the  Common 
Pleas  Court  of  Hamilton  County  against  Beddinger  to  recover 
damages  in  the  sum  of  $450,  alleged  to  have  been  suffered  by 
him  by  reason  of  a  breach  of  the  contract  of  trade  above  re- 
ferred to.  He  further  alleged  the  insolvency  of  the  defendant 
Beddinger,  and  asked  that  no  further  proceedings  be  taken 
against  him  during  the  pendency  of  the  action  by  Stevie  against 
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Beddinger  until  after  judgment  should  have  been  entered 
therein  in  favor  of  Stevie,  and  that  then  such  judgment  should 
be  set-oflf  against  the  judgment  of  Beddinger,  and  that  after 
such  set-oflE  he  be  discharged  from  further  liability  on  the  bond. 
To  this  answer  a  demurrer  was  filed  which  was  sustained  by  the 
court,  and  no  further  pleading  being  filed  by  Evans  judgment 
was  entered  against  him  in  the  sum  of  $150.  Error  is  prose- 
cuted in  this  court  by  Evans.  He  insists  that  the  common  pleas 
court  erred  in  sustaining  the  demurrer  and  entering  judgment 
against  him. 

We  have  considered  the  oral  arguments  of  counsel  and  have 
examined  the  briefs,  and  upon  consideration  of  the  question 
involved,  we  conclude  that  Evans  is  entitled  to  the  benefit  of 
having  set-off  against  the  judgment  entered  against  him  and  his 
principal,  Stevie,  any  valid  judgment  obtained  by  Stevie  against 
Beddinger.  At  the  time  the  matter  was  presented  to  the  trial 
court  on  the  demurrer,  no  judgment  had  been  rendered.  The 
allegations  were  simply  that  the  action  was  pending,  and  we 
think  that  the  trial  court  was  justified  in  declining  to  stay  the 
entering  of  judgment  until  after  the  case  brought  by  Stevie 
against  Beddinger  had  been  determined.  No  existing  defense 
was  shown  by  Evans  that  would  necessarily  preclude  the  enter- 
ing of  judgment  against  him  upon  the  summary  proceedings 
that  were  instituted  to  accomplish  that  purpose;  but  it  is  clear 
that,  in  view  of  the  allegations  of  the  insolvency  of  Beddinger, 
and  the  fact  that  Beddinger  had  been  unable  to  satisfy  his  judg- 
ment upon  execution  against  Stevie,  Evans  was  entitled  to  be 
protected  against  the  collection  of  the  judgment  from  him  until 
such  time  as  it  should  be  determined  that  no  valid  set-off  could 
be  obtained  in  the  form  of  a  judgment  in  favor  of  Stevie  in  the 
pending  suit.  Therefore,  we  think,  that  while  the  trial  court 
did  not  err  in  sustaining  the  demurrer,  it  should  have  stayed 
the  issuing  of  execution  upon  such  judgment  until  the  right  of 
set-off  could  be  determined  in  the  then  pending  case  of  Stevie 
V.  Beddinger.  It  was  stated  by  counsel  in  oral  argument  in 
this  court,  and  not  disputed,  that  a  verdict  by  direction  of  the 
court  was  recently  rendered  in  favor  of  Stevie  for  $150  in  that 
case. 
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Under  the  statutory  power  conferred  upon  this  court  to  mod- 
ify judgments,  we  will  so  modify  the  judgment  of  the  oommon 
pleas  court  as  to  stay  the  issuing  of  execution  upon  the  judg- 
ment until  after  the  final  determination  of  the  action  set  OBt 
in  the  answer  of  Evans.  The  judgment  as  so  modified  will  be 
affirmed. 

Richards,  J.,  and  Eikkaob,  J.,  concur. 


SOLiaTATlON  or  OLD  CUSTOMERS  BY  A  VENDOR 
or  GOOD- WILL. 

Court  of  Appeals  for  Hamilton  Countj. 

The  Levy  Overall  Manufacturing  Company,  Samuel  Lbvy, 

William  Levy,  David  Levy  and  Harry  Hoemelle  y.  The 

Crown  Overall  Manufacturing  Company  and 

Margaret  Walbeb.* 

I>ecided,  January  24,  1916. 

Good  Willr-Restrictions  on  a  Vendor  Who  has  Organized  a  OompetkKf 
Business — Must  Not  Mislead  Customers  of  the  Old  Business  Mo 
the  Belief  that  he  Has  Succeeded  Thereto--Old  Rule  Btill  in  Force 
in  Ohio  Against  Appropriation  of  Oood-Will  Which  Has  Been 
Sold, 

The  vendor  of  the  good-will  of  a  business  may  be  enjoined  from  soliett- 
ing  the  trade  of  known  customers  of  the  old  firm,  or  from  im- 
properly using  his  knowledge  of  the  old  business  for  the  purpose 
of  attracting  customers  to  his  new  business,  notwithstanding  he 
retained  the  right  to  engage  in  such  new  business. 

Lawrence  Maxwell,  Cohen,  Mack  &  Hurtig  and  Joseph  S- 
Oraydon,  for  plaintiffs  in  error. 

narmon,  Colston,  Ooldsmith  &  Hoadly  and  Oscar  Berman, 
for  defendants  in  error. 

Cohen,  Mack  &  Hurtig,  for  Margaret  Walker. 

•Affirming  Crown  Overall  Mfg,  Co.  v.  Levy  Overall  Mfg,  Co.,  H  NJ. 
(N.S,).6«1. 
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Jones  (Oliver  B.),  J. 

Plaintiffs  in  error  seek  to  reverse  the  judgment  of  the  Supe- 
rior Court  of  Cincinnati  granting  a  permanent  injunction  against 
them  and  awarding  $15,000  damages  to  defendant  in  error  the 
Crown  Overall  Manufacturing  Company. 

The  parties  agree  that  an  extensive  business  in  the  manufac- 
ture and  sale  of  overalls  had  been  carried  on  by  Oscar  Berman 
and  Samuel  Levy  as  partners  under  the  name  of  Berman  and 
Levy  and  the  Crown  Overall  Manufacturing  Company.  That 
the  partnership  was  dissolved  by  consent,  Berman  buying  the 
entire  interest  of  Levy  including  specifically  the  good  will  of 
said  partnership,  the  value  paid  for  Levy's  one-half  interest  in 
this  good-will  being  $15,000.  The  good  will  thus  sold  and  con- 
veyed was  the  good  will  of  the  business  with  all  that  imports, 
not  merely  the  right  to  use  the  partnership  name,  occupy  the  old 
quarters  or  advertise  as  its  business  successor. 

The  facts  of  the  case  are  well  and  fully  stated  in  the  opinion 
of  the  court  below,  which  is  reported  in  16  N.P.(N.S.),  561. 

Counsel  for  plaintiffs  in  error  strenuously  insist  that  the  rul- 
ing of  the  court  below  in  regard  to  soliciting  the  patronage  of 
old  customers  is  in  direct  conflict  with  the  decision  of  the  Su- 
preme Court  in  Brass  &  Iron  Works  Co.  v.  Payne,  50  O.  S.,  115. 
They  rely  particularly  upon  the  following  language  found  in 
the  opinion  of  Judge  Spear,  at  page  118 : 

"He  may  carry  on  a  like  business  in  the  immediate  vicinity, 
and  may  solicit  the  patronage  of  old  customers,  both  by  adver- 
tisement and  private  solicitation,  so  long  as  he  does  not  mislead 
customers  into  the  belief  that  he  is  carrying  on  business  as  the 
successor  of  the  old  firm,  but  this  does  not  involve  an  appropria- 
tion of  anything  which  he  once  possessed,  but  has,  for  a  valuable 
consideration  sold." 

This  language  was  held  by  the  trial  judge  to  be  ohiter  dicta 
and  not  binding  as  an  authority  in  this  case.  To  throw  all  the 
light  possible,  therefore,  upon  that  case  counsel  for  plaintiff  in 
error  have  secured  from  the  Supreme  Court  files  and  furnished 
to  this  court  a  printed  copy  of  the  record  and  of  the  brief  in  be- 
half of  plaintiff.  A  careful  examination  of  these  show  that  the 
object  of  that  suit  was  to  enjoin  the  use  of  the  old  firm  name, 
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by  the  retiring  partner,  and  to  enjoin  him  from  representing 
himself  in  his  new  business  as  the  successor  of  the  old  firm.  Aa 
stated  by  Judge  Spear  in  50  O.  S.,  at  page  117* 

* '  The  single  question  of  law  presented  by  the  record  is  wheth- 
er or  not,  where  a  partnership  is  dissolved,  one  partner  trans- 
ferring to  the  other  all  his  interest  in  the  firm  business  and  as- 
sets, with  the  understanding  that  the  others  are  to  succeed  to  the 
business  of  the  old  firm,  and  carry  it  on  at  the  old  stand,  but  not 
to  use  the  old  firm  name  beyond  a  specified  time,  the  retiring 
member  can  lawfully  use  that  name  in  a  similar  business  there- 
after carried  on  by  him  in  the  vicinity.*' 

The  result  of  the  decision  in  that  case  was  (p.  119) : 

'*  A  perpetual  injunction,  restraining  the  defendant  from  using, 
in  his  business  at  Postoria,  the  name  of  Walter  S.  Payne  ft 
Co.,  and  from  holding  himself  out  as  the  successor  of  said  firm 
of  Walter  S.  Payne  &  Co." 

The  law  of  the  case  on  this  point  is  embodied  in  the  second 

clause  of  the  syllabus : 

**0f  this  good  will  is  the  firm  name;  and  where  the  contract 
of  sale  reserves  to  the  retiring  partner  no  rights  with  respect  to 
the  firm  name,  he  can  not  lawfully  use  it  in  a  busines  of  a  like 
kind,  carried  on  by  him  in  the  vicinity  subsequent  to  such  dis- 
solution." 

The  rules  of  the  Supreme  Court  provide  that  the  points  de- 
cided shall  appear  in  the  syllabus.  Rule  VI  of  these  rules  has 
remained  the  same  from  5  0.  S.  through  82  0.  S.  Statements 
made  by  a  judge  in  his  opinion  by  way  of  argument  or  illustra- 
tion, not  called  for  by  the  issues  of  the  case  to  be  decided,  do  not 
become  authoritative.  11  Cyc,  755;  Cohen  v.  Virginiay  6 
Wheat.  (TT.  S.),  264,  399;  CarroU  v.  Carroll,  16  How,  (U.  S.), 
275,  287;  Pollock  v.  Farmer's  L.  &  T,  Co.  157  U.  S.,  429,  574; 
Love  V.  Miller,  53  Ind.,  294,  299. 

In  Pioneer  Trust  Co.  v.  Stick,  71  0.  S.,  459,  466,  Judge  Spear 
himself  in  giving  the  opinion  of  the  court  said: 

**The  syllabus  controls,  even  though  the  expression  of  the 
judge  should  be  thought  to  indicate  a  state  of  mind  favorable  to 
the  contention  of  counsel  upon  a  question  not  before  the  court'' 
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The  language  used  by  Judge  Spear  in  50  0.  S.,  at  118,  quoted 
and  relied  on  by  counsel  for  plaintiffs  in  error  here,  is  no  doubt 
based  upon  an  interesting  note  written  by  the  editor,  found  ap- 
pended to  the  ease  of  Berganini  v.  Bastian,  48  American  Report, 
216.  This  ease  was  cited  and  relied  upon  in  the  brief  of  plaint- 
iff in  error  there.  This  note  commences  at  page  223  and  dis- 
cusses the  leading  English  cases  on  the  subject  of  good  will,  be- 
ginning with  Labouchere  v.  Dawson,  L.  R.  13  Eq.,  332  (1872), 
and  ending  with  Pearson  v.  Pearson,  L.  R.  27  Ch.  Div.,  145 
(1884),  and  summing  up  with  three  general  rules  found  on  page 
232,  which  appear  to  be  drawn  from  the  last  named  case.  The 
case  of  Pearson  v.  Pearsan,  which  discredited  Labouchere  v. 
Dawson,  has  since  been  overruled  by  the  House  of  Lords  in  the 
case  of  Trego  v.  Hu^ii,  L.  R.  Appeal  Cases  (1896),  page  7. 

While  we  agree  with  counsel  for  plaintiffs  in  error  that  if  the 
rule  of  law  in  this  state  had  been  established  by  our  Supreme 
Court  based  upon  that  found  in  Pearsan  v.  Pearson  there  would 
be  no  justification  in  any  inferior  court  to  disregard  that  rule 
because  Pearson  v.  Pearson  has  been  in  turn  overruled  by  Trego 
V.  Hunt,  yet  we  can  not  concede  that  the  case  of  Brass  &  Iron 
Works  Co.  V.  Payne,  50  0.  S.,  115,  established  the  rule  of  Pear- 
son V.  Pearson  in  Ohio.  It  certainly  was  not  intended  by  it  to 
overrule  or  weaken  the  authority  of  Burckhardt  v.  Burckhardt, 
36  0.  S.,  261 ;  42  0.  S.,  474  (2  W.  L.  B.,  22 ;  8  W.  L.  B.,  253  and 
14  W.  L.  B.,  108).  This  case  recognizes  the  rule  of  Labouchere 
V.  Dawson,  which  was  approved  by  Trego  v.  Hunt,  in  which  the 
rule  is  thus  stated : 

**  Where  the  good  will  of  a  business  is  sold  (without  further 
provision),  the  vendor  may  set  up  a  rival  business,  but  he  is 
not  entitled  to  canvass  the  customers  of  the  old  firm,  and  may 
be  restrained  by  injunction  from  soliciting  any  person  who  was 
a  customer  of  the  old  firm  prior  to  the  sale  to  continue  to  deal 
with  the  vendor,  or  not  to  deal  with  the  purchaser." 

And  we  must  still  regard  Burckhardt  v.  Burckhardt  as  au- 
thority. 

Counsel  for  plaintiffs  in  error  discuss  in  detail  the  reasoning 
of  the  trial  judge  in  his  opinion    as  to  the  amount  of  damages. 
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It  would  appear  that  some  of  the  detailed  items  as  there  dis- 
cussed may  be  too  large,  but  taking  the  total  as  finally  fixed,  con- 
sidering all  of  the  evidence  and  especially  the  conduct  of  de- 
fendants below,  under  the  rules  laid  down  by  Burckkardt  7. 
Burckhardt,  42  0.  S.,  474,  the  amount  of  the  judgment  can  not 
be  deemed  excessive  or  as  being  manifestly  against  the  weight  of 
the  evidence.  The  opinion  of  the  trial  judge  is  not  to  be  treated 
as  a  finding  of  fact.  Transportation  Co.  v.  Blanchard,  31  0. 
S.,  650. 

The  order  of  injunction  as  framed  is  in  all  its  essentials  cor- 
rect; in  one  particular,  however,  we  deem  it  as,  inadvertently 
no  doubt,  going  beyond  what  was  intended  or  what  should  haTc 
been  ordered;  that  is,  wherein  the  individual  defendants  Sam- 
uel Levy,  David  Levy  and  Harry  Hoemellee 

''are  restrained  and  enjoined  from  using  or  disclosing  anj 
knowledge,  information  or  trade  secrets  of  said  firm  of  Bmoan 
and  Levy  acquired  by  them  while  in  its  employ." 

** Knowledge"  and  ** information"  once  acquired  can  not  be 
taken  away,  and  it  is  beyond  the  power  of  a  court  to  prevent  one 
from  ** using"  either.  Defendants,  however,  can  be  enjoined 
from  "disclosing"  such  knowledge  to  others,  and  from  improp- 
erly using  it  in  their  own  business  to  secure  the  business  of  cus- 
tomers of  the  old  firm  that  rightfully  belongs  to  the  plaintiff  be- 
low.   To  such  an  extent  the  injunction  may  be  modified. 

A  careful  examination  of  the  extended  record  in  the  case  at 
bar,  and  full  consideration  of  the  able  and  elaborate  arguments 
and  briefs  of  counsel,  bring  this  court  to  the  conclusion  that  the 
case  was  rightfully  decided  in  the  court  below,  and  the  ground 
having  been  fully  covered  by  the  learned  opinion  of  the  trial 
court,  further  discussion  becomes  unnecessary  here.  With  the 
modification  of  the  injunction  as  suggested,  the  judgment  wiU 
be  afiirmed. 

Jones  (B.  H.),  P.  J.,  and  Gorman,  J,,  concur. 
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ANNEXATION  OP  PART  OP  VILLAGE  TO  ADJACENT  CITY. 

Circuit  Court  of  Cuyahoga  County. 

Hbnby  Bach  v.  F.  H.  Gopp. 

Decided,  February  8,  1904. 

Municipal  Corporations — When  Annexation  of  Adjacent  Territory  Com- 
plete. 

1.  A  proceeding  to  contest  an  election,  under  Sections  572-573,  Revised 

Statutes,  being  a  special  proceeding  before  a  special  tribunal,  the 
finding  of  that  tribunal  is  final  and  not  reviewable  on  error. 

2.  The  annexation  by  county  commissioners  of  part  of  a  village  to  an 

adjacent  city,  upon  application  of  the  city  council  and  the  written 
request  of  two-thirds  of  the  voters  of  the  territory  to  be  annexed, 
is  not  completed  until  the  city  council  has,  by  ordinance  or  resolu- 
tion, accepted  the  annexation  as  provided  in  Section  1591,  Re- 
vised Statutes. 

Pinney  £  Warner,  for  plaintiff  in  error. 
F.  H.  6off,  contra. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Proceedings  were  begun  in  1902  before  the  county  commis- 
sioners of  Cuyahoga  county  for  the  annexation  of  the  second 
ward  of  the  village  of  Glenville  to  the  city  of  Cleveland.  At  the 
spring  election  in  Glenville  in  1903  the  voters  in  said  second 
ward  voted  for  mayor  of  the  village  of  Glenville, 

If  said  voters  of  the  second  ward  were  entitled  to  vote  in  the 
village  of  Glenville,  defendant  in  error  was  duly  elected  mayor 
of  said  village.  If  they  were  not  entitled  to  vote  in  said  village, 
C.  C.  Shellentrager  was  elected  mayor. 

To  contest  the  election  of  Goff,  plaintiff  in  error  instituted  pro- 
ceedings provided  by  Section  572,  Revised  Statutes  of  Ohio,  and 
three  respectable  freeholders  were  appointed  according  to  law, 
heard  the  evidence  produced  before  them  and  decided  in  favor 
of  the  contestee,  Goff.  To  reverse  this  decision,  petition  in  error 
was  filed  in  the  common  pleas  court  accompanied  by  a  transcript 
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of  the  proceedings  in  the  probate  court  and  what  purports  to  be 
a  bill  of  exceptions  allowed  by  the  probate  *' court"  and  signed 
by  the  probate  judge  as  the  ** trial  judge.**  The  common  pleas 
court  struck  this  bill  of  exceptions  from  the  files,  heard  the  case 
on  the  pleading  and  the  transcript  and  dismissed  the  petition  in 
error. 

Thereupon  petition  in  error  was  filed  in  this  court  in  which  it 
is  alleged  that  the  common  pleas  court  erred : 

1st.     In  striking  the  bill  of  exceptions  from  the  files. 

2d.     In  dismissing  the  petition. 

3d.     Other  errors  appearing  of  record. 

To  sustain  the  judgment  of  the  common  pleas  court  counsel 
for  defendant  in  error  has  argued  three  propositions: 

1.  The  proceedings  to  contest  the  election  was  a  special  pro- 
ceeding before  a  special  tribunal  composed  of  the  three  free- 
holders and  the  bill  of  exceptions  should  have  been  allowed,  if 
at  all,  and  signed  by  said  freeholders. 

2.  The  proceedings  before  the  tribunal  were  political  rather 
than  judicial,  and  its  findings  are  final  and  not  reviewable  on 
error. 

3.  The  decision  of  the  tribunal  was  in  accordance  with  the 
law  and  the  facts. 

An  examination  of  the  first  and  second  propositions  has  left 
the  court  in  doubt. 

A  majority  of  the  court  is  of  the  opinion  that  by  the  wording 
of  the  statutes  the  three  freeholders  and  the  probate  judge  con- 
stitute a  special  tribunal  for  the  trial  of  such  contested  election 
cases,  and  that  the  decision  of  said  tribunal  is  final  and  not  re- 
viewable on  error,  but  as  such  conclusion  has  been  reached  with 
much  hesitancy,  and  is  not  unanimously  concurred  in,  it  would 
be  profitless  to  discuss  the  matter  at  length,  in  view  of  the  fur- 
ther fact  that  the  court  has  examined  the  bill  of  exceptions  and 
considered  the  merits  of  the  finding  by  the  freeholders. 

It  appears  that  May  21,  1902,  the  city  of  Cleveland  filed  with 
the  county  commissioners  an  application  for  the  annexation  to 
it  of  the  second  ward  of  GlenviUe.  These  proceedings  were  un- 
der Section  1615,  Revised  Statutes,  and  the  statuteis  made  part 
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thereof  by  reference.     The  first  part  of  said  section  reads  as 
follows : 

''Section  1615.  When  a  city  and  village  adjoin  each  other,  and 
the  inhabitants  of  any  portion  of  the  territory  constituting  a 
part  of  said  village  desire  to  be  detached  therefrom  and  annexed 
to  such  city,  the  commissioners  of  the  proper  county,  on  the  ap- 
plication of  the  council  of  the  city,  and  on  the  written  request 
of  two-thirds  of  the  legal  voters  inhabiting  the  territory  pro- 
posed to  be  so  annexed,  may  cause  such  alterations  to  be  made, 
and  the  boundaries  of  such  city,  and  said  village,  respectively,  to 
be  established  in  accordance  with  such  application  and  request, 
and  such  territory  shall  thereafter  constitute  a  part  of  such  city, 
provided,  that  in  all  their  proceedings  in  the  premises,  the 
county  commissioners  shall,  as  far  as  applicable,  be  governed  by 
the  provisions  of  this  division,  prescribing  the  manner  of  pro- 
ceeding on  applications  for  the  annexation  of  adjacent  unincor- 
porated territory  to  villages  and  cities;  and  provided  further, 
that  the  commissioners  shall  ascertain  and  apportion  the  amount 
of  the  existing  indebtedness  of  the  village,  which  shall  be  as- 
sumed and  paid  by  the  city  on  the  annexation  of  the  territory 
aforesaid." 

Sections  1589  to  1598  inclusive  are  the  provisions  of  ''this 
division,  prescribing  the  manner  of  proceeding  on  application  for 
the  annexation  of  adjacent  unincorporated  territory  to  villages 
and  cities,"  referred  to  above,  and  they  provide  that  a  final 
transcript  of  the  proceedings  of  the  commissioners  being  filed 
with  the  clerk  of  the  city  to  which  annexation  is  proposed  (1590) 
at  the  next  regular  session  of  the  council  of  such  city  after  the 
expiration  of  sixty  days  from  such  filing,  the  clerk  shall  lay  the 
transcript  and  accompanying  map  and  petition  before  the  coun- 
cil, and  thereupon  the  council  shall  by  resolution  or  ordinance, 
accept  or  reject  the  application  for  annexation  (1591),  and  when 
the  resolution  or  ordinance  accepting  such  annexation  has  been 
adopted,  the  territory  shall  be  deemed  a  part  of  the  city  or  village 
(1597). 

It  appears  that  the  final  order  of  the  county  commissioners 
apportioning  the  indebtedness  of  the  city  and  village  was  made 
February  21,  1903,  and  filed  with  the  city  clerk  February  23, 
1903. 
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Sixty  days  thereafter,  the  earliest  time  within  which  said  tran- 
bcript  could  be  presented  to  the  city  council  by  the  dark  (1591 1 
would  be  April  24,  1903.  The  election  contested  was  held  April 
6,  1903,  and  before  said  annexation  could  be  accepted  and  the 
territory  deemed  a  part  of  the  city  of  Cleveland  and  no  longer  a 
part  of  the  village  (now  city)  of  Glenville,  in  accordance  with 
Section  1597,  Revised  Statutes,  if  said  section  applies  to  this 
case. 

It  is  contended  by  plaintiff  in  error  that  this  section  does  not 
apply  because  it  comes  in  as  a  part  of  Section  1515,  only  under 
the  language  **  provided,  that  in  all  their  proceedings  in  the 
premises,  the  county  commissioners  shall  be  governed/'  etc.— 
that  the  action  of  the  city  council  is  no  part  of  the  proceedings 
of  the  commissioners,  that  the  proviso  affects  the  procedure  of 
the  commissioners  alone  and  that  if  their  procedure  was  regular, 
as  it  is  admitted  to  be,  then,  under  Section  1615,  the  commis- 
sioners having  finished  all  they  had  to  do  in  the  premises  bj- 
February  21,  1903,  such  territory  thereafter  constituted  a  part 
of  the  city  of  Cleveland. 

We  consider  this  contention  one  of  those  technical  objections 
about  which  Judge  Spear  speaks  in  the  annexation  case  of 
Shu^ars  v.  Williams,  50  O.  S.,  297,  when  he  says: 

**In  the  practical  administration  of  justice  mere  technical  ob- 
jections have  to  give  way  to  substance." 

We  quote  further  from  Judge  Spear  as  to  his  views  of  the 
annexation  statutes: 

*'It  is  manifest  that  one  of  the  purposes  of  this  legislation  is 
to  provide  for  the  addition  of  territory  by  the  joint  action  of  the 
village  council  and  the  county  commissioners,  and  it  would  seem 
that,  giving  effect  to  all  these  sections,  a  scheme  has  been  mapped 
out  which,  though  not  altogether  coherent  in  its  parts,  will, 
nevertheless  practically  reach  the  end  intended." 

This  language  is  applicable  to  the  case  at  bar.  In  adjusting 
the  indebtedness  of  the  city  and  village,  the  county  commissioners 
ordered  the  city  to  pay  the  village  the  sum  of  $19,543,22  and  to 
assume  a  large  floating  indebtedness  of  the  village.  On  account 
of  this  large  charge  the  city  council  might  have  deemed  the  an- 
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nexation  inadvisable  and  for  that  reason,  or  for  some  other  rea- 
son, have  rejected  the  application  for  annexation.  (Section 
1591.) 

Section  1592  provides  that  **If  the  resolution  or  ordinance  is 
to  reject  such  application,  no  further  proceedings  shall  be  had; 
but  such  rejection  shall  not  be  a  bar  to  any  application  thereafter 
to  the  county  commissioners  on  the  same  subject."  The  further 
proceedings  referred  to  are  the  filing  by  the  city  clerk  of  two  cer- 
tificates of  the  annexation  proceedings,  one  with  the  county 
recorder  and  the  other  with  the  secretary  of  state.  We  think 
that  Section  1592  means  that  no  further  proceedings  shall  be 
had  by  the  city  council,  the  county  commissioners  or  any  one 
claiming  under  or  by  virtue  of  the  action  of  either,  so  that  citi- 
zens of  the  territory  to  be  annexed,  claiming  that  action  of  the 
county  commissioners  in  favor  of  the  annexation  constituted 
such  territory  thereafter  a  part  of  the  city,  must  of  necessity 
abandon  such  claims  upon  the  rejection  of  the  ordinance  of  ac- 
ceptance by  the  city  council.  So  the  plaintiflE  in  this  action, 
claiming  to  be  an  elector  of  Glenville,  by  Section  1591,  upon  re- 
jection of  the  ordinance  by  the  city  council,  would  be  barred 
from  all  further  rights  or  privileges  based  upon  the  action  of  the 
county  commissioners.  Construing  together  all  the  statutes  ap- 
plicable to  the  annexation  proceedings  here  in  question  we  are 
of  the  opinion  that  the  general  scheme  intends  that  the  annexa- 
tion by  the  county  commissioners  of  part  of  a  village  to  an  adja- 
cent city  upon  application  of  the  city  council  and  written  re- 
quest of  two-thirds  of  the  voters  of  the  territory  to  be  annexed, 
shall  not  be  completed  until  the  city  council  has,  by  ordinance 
or  resolution,  accepted  the  annexation  as  provided  in  Section 
1591,  Revised  Statutes.  It  not  appearing  in  this  case  that  such 
ordinance  or  resolution  was  passed  by  the  council  of  the  city  of 
Cleveland  before  the  spring  election  for  mayor  of  Glenville  in 
1903,  on  said  election  day  the  second  ward  of  Glenville  was  still 
a  part  of  Glenville  and  the  voters  of  said  second  ward  were  en- 
titled to  vote  for  mayor  of  Glenville,  and  the  contestee,  F.  H. 
Goff,  defendant  in  error  in  this  case,  was  duly  elected  mayor 
thereof  as  found  by  the  freeholders. 

The  petition  in  error  is  therefore  dismissed. 
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ALLOWANCE  OF  AUMONY  FOIL  SAME  AGGRESSIONS  FOIL 
WHICH  DIVORCE  WAS  DENIED. 

Circuit  Court  of  Cuyahoga  County. 

Jambs  Cullen  v.  Nellie  Cullbn. 

Decided,  January  18.  1904. 

Alimony — Res  Ad  judicata — When  Decree  on  Application  for  Divorct 
and  Alimony  is  Not  a  Bar  to  Subsequent  Action  for  AHmomir. 

ilie  dismissal  of  a  petition  for  divorce  and  alimony  based  upon  ctaarsa 
of  extreme  cruelty  and  gross  neglect  of  duty  is  not  a  bar  to  an  ac- 
tion for  alimony  and  support  of  a  child,  even  though  booed  upon 
the  same  acts  of  cruelty  and  neglect  set  forth  in  the  first  petition, 
where  there  is  a  further  allegation  that  those  acts  hare  resulted 
in  a  separation  and  that  the  plaintiflT  and  the  child  are  destitute 
and  not  in  good  health. 

Winch,  J. ;  Hale,  J.,  and  Makvin,  J.,  concur. 

p]rror  to  the  court  of  common  pleas. 

The  only  error  complained  of  in  this  case  is  the  granting  of 
a  motion  made  by  defendant  in  error,  who  was  plaintiff  below. 
for  an  allowance  to  her  of  temporary  alimony  for  her  sustenanct 
and  the  support  of  her  minor  child  and  for  fees  for  her  attor- 
neys. 

The  bill  of  exceptions  shows  that  the  only  evidence  present e*! 
at  the  hearing  of  the  motion  was  the  petition  in  the  ease  whi«*h 
was  sworn  to  as  an  affidavit,  the  answer,  which  was  likewise  veri- 
fied, the  petition  in  a  former  action  for  a  divorce  between  the 
parties  and  the  decree  rendered  in  the  former  action.  From  this 
evidence  it  appears  that  on  March  31,  1902,  Nellie  Cullen  filed 
her  petition  against  James  Cullen  praying  for  a  divorce  and 
alimony  and  alleging  as  her  grounds  therefor  gross  neglect  of 
duty  and  extreme  cruelty.  October  12th,  1902,  the  case  was 
heard  and  the  court  found  that  plaintiff  was  not  entitled  to  the 
divorce  and  alimony  prayed  for,  and  dismissed  her  petition. 
Four  days  later  she  filed  another  petition  praying  for  alimony 
alone,  setting  up  the  facts  which  may  be  said  to  amount  to  gross 
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neglect  of  duty,  extreme  cruelty  and  that  there  was  a  separa- 
tion in  consequence  of  ill-treatment  on  the  part  of  her  husband. 
The  answer,  in  addition  to  denying  the  allegations  of  the  peti- 
tion, pleads  the  former  adjudication  as  a  bar  to  the  last  suit. 

Counsel  for  plaintiff  in  error,  in  support  of  the  plea  of  former 
adjudication,  cite  the  case  of  Petersine  v.  Thomas,  28  O.  S., 
596,  an  alimony  case  wherein  it  was  held : 

*'When  a  matter  is  finally  determined  in  an  action  between 
the  same  parties,  by  a  competent  tribunal,  it  is  to  be  considered 
at  an  end,  not  only  as  to  what  was  determined,  but  also  as  to 
every  other  question  which  the  parties  might  have  litigated  in 
the  case.*' 

Counsel  for  defendant  in  error  urges  that  the  case  at  bar  does 
not  come  within  the  doctrine  of  Petersine  v.  Thomas;  that  the 
first  action  brought  by  Nellie  Cullen  was  for  divorce  and  ali- 
mony, alleging  two  of  the  grounds  therefor  mentioned  in  Section 
5680,  Revised  Statutes,  and  the  second  action  is  for  alimony 
only,  under  Section  5702,  Revised  Statutes,  setting  up  a  separa- 
tion in  consequence  of  ill-treatment  on  the  part  of  the  husband, 
which  is  not  a  ground  for  divorce  and  could  not  have  been 
pleaded  or  proved  under  the  first  petition.  On  this  point  we 
do  not  agree  with  counsel  for  defendant  in  error.  In  the  case 
of  Graves  v.  Graves,  50  0.  S.,  196,  the  plaintiff  asked  for  di- 
vorce and  alimony,  alleging  extreme  cruelty  as  her  grounds  for 
divorce.  The  common  pleas  court  found  that  she  had  not  sus- 
tained the  allegations  of  her  petition,  denied  her  divorce,  but 
finding  that  she  had  sufficient  cause  to  leave  her  husband,  and 
was  still  living  separate  and  apart,  awarded  her  alimony.  The 
Supreme  Court  held  that  this  proceeding  and  judgment  was  fully 
authorized  by  the  statutes  of  Ohio.  So  it  appears  that  in 
Nellie  Cullen 's  first  action  for  divorce  and  alimony  she  might 
have  been  awarded  alimony  because  of  the  separation  caused  by 
ill-treatment  of  her  husband,  if  the  court  had  found  her  en- 
titled to  it. 

It  remains  therefore  to  compare  the  two  petitions  to  see  if 
there  are  any  allegations  in  the  last  of  matters  arising  since  the 
filing  of  the  first  petition,  for  if  any  new  causes  of  action  have 
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arisen  since  the  filing  of  the  first  petition,  they  would  not  be 
barred  by  the  former  judgment. 

Such  comparison  shows  clearly  that  all  acts  of  the  husband 
which  might  constitute  gross  neglect  of  duty,  extreme  cruelty 
or  ill-treatment  causing  separation,  occurred  before  the  filing 
of  the  first  petition,  for  in  the  second  petition  it  is  alleged  that 
the  separation  occurred  on  March  27,  1902,  four  days  before  the 
first  petition  was  filed. 

But,  we  find  the  following  allegations  in  the  last  petition  that 
are  not  in  the  first : 

''Plaintiff  has  no  money  or  property  whatever  and  is  depend- 
ing on  the  charity  of  her  relatives  for  her  support.  Her  health 
is  not  good  and  she  is  unable  to  earn  support  for  l\er  child  and 
herself.  The  said  boy,  Edwin,  has  also  poor  health  and  fre- 
quently needs  the  service  of  a  physician  which  plaintiff  is  un- 
able to  furnish." 

Non  constat,  but  that  all  these  conditions  arose  after  termi- 
nation of  the  former  action.  The  verbs  are  in  the^present  tense. 
If  the  wife's  ill-health  and  inability  to  support  herself  and  child 
and  the  child's  health  and  need  of  special  care  developed  after 
the  first  hearing  they  could  not  have  been  presented  at  the 
former  trial.  Such  being  the  case,  she  should  now  have  oppor- 
tunity to  present  these  facts,  as  they  bear  upon  the  question  as 
to  whether  she  is  entitled  to  alimony,  and  would  at  least  entitle 
her  to  a  hearing  under  Section  5703,  Revised  Statutes,  whidi 
says: 

*'The  court  shall,  upon  satisfactory  proof  of  any  or  all  of 
the  charges  in  the  petition  make  such  order  for  the  maintenance 
of  the  children  of  such  marriage,  if  there  are  any,  as  is  just  and 
reasonable." 

It  does  not  appear  that  any  order  with  respect  to  the  child 
was  asked  for,  granted  or  refused  under  the  first  petition. 

Again,  the  merits  of  the  case  were  not  before  the  trial  judge 
on  this  application  for  alimony  pendente  lite  and  the  order  com- 
plained of  includes  an  allowance  for  the  support  of  the  child. 
Section  5701,  Revised  Statutes,  provides  that  the  court  may 
grant  an  allowance  for  the  support  of  minor  children  depend- 
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ent  upon  either  party  for  support  and  not  provided  for  by  such 
party  during  the  pendency  of  the  action. 

There  was  proof  on  the  hearing  of  this  motion  that  the  boy, 
Edwin,  is  not  being  supported  by  his  father,  whose  duty  it  is  to 
support  him.  The  order  was  that  the  defendant  pay  to  plaint- 
iff's attorney  $25  as  attorney  fee  and  to  plaintiff  $5  per  week 
for  support  of  herself  and  child.  The  attorney  fee  has  been 
paid.  There  was  no  such  error  in  the  exercise  of  the  discretion 
of  the  court  in  the  weekly  allowance  to  require  this  court  to  re- 
verse said  order. 

Judgment  affirmed. 


LOSS  OF  STOCK  THROUGH  DEFALCATION  OF  TRANSFER 

AGENT. 

Circuit  Court  of  Cuyahoga  County. 

Sarah  C.  K.  Robison  v.  The  Cleveland  Cfty  Rah.way  Com- 
pany ;  Maria  A.  Robison  v.  The  CLEVEiiAND  City  Railway 
Company  ;  and  Martin  S.  Robison  v.  The  Cleveland  City 
Railway  Company. 

Decided,  February  8,  1904. 

Corporations — Ldability  of  Company  for  Defalcation  of  its  Transfer 
Agent. 

Where  a  corporation  has  made  it  possible  for  its  transfer  agent  to 
mix  and  confuse  stock  which  he  held  as  trustee  for  various 
parties  with  treasury  stock  of  the  company,  and  a  large  part  of 
the  stock  entrusted  to  the  transfer  agent  is  lost  through  his  de- 
falcation, the  company  is  liable  to  those  for  whom  the  transfer 
agent  acted  as  trustee  for  such  of  the  stock  entrusted  to  the 
transfer  agent  as  was  returned  to  the  treasury  of  the  company. 

A.  ^Y,  Lamsoii,  Kline,  Carr,  Tolles  &  Ooff  and  L.  A.  Russell, 
for  plaintiffs. 
Squire,  Sanders  i%  Dempsey,  contra. 

Winch,  J. ;  Hale,  J.,  and  Marvin,  J.,  concur. 
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These  three  cases  were  heard  on  appeal  from  the  common  pleas 
court  and  involve  the  rights  of  the  plainti&j  as  stockholders  in 
the  Cleveland  Cable  Railway  Company,  to  stock  in  the  Cleveland 
City  Railway  Company,  which  they  claim  is  due  them  by  reason 
of  the  consolidation  of  the  former  company  with  the  Woodland 
Avenue  and  West  Side  Street  Railway  Company,  the  consol- 
idated company  being  known  as  the  Cleveland  City  Railway 
Company. 

It  is  admitted  that  the  plaintiffs  in  the  three  cases  were  stock- 
holders in  the  cable  company  and  have  not  received  stock  in  the 
consolidated  company  in  exchange  therefor.  While  the  claims 
in  the  three  cases  vary  as  to  the  number  of  shares  alleged  to  be 
due  to  each  plaintiff,  the  three  cases  were  heard  together  and  are 
to  be  decided  upon  the  same  principles. 

Litigation  growing  out  of  the  consolidation  of  said  street  rail- 
way companies  has  been  before  the  Supreme  Court  and  it  is 
proper  in  stating  these  .cases  to  quote  largely  from  the  case  of 
Railway  Co.  v.  Bank,  68  0.  S.,  582. 

Miay  10,  1893,  stockholders  of  the  constituent  companies,  own- 
ing more  than  two-thirds  of  the  stock  of  each,  and  including 
plaintiffs  in  these  cases,  entered  into  a  preliminary  agreement  for 
consolidation,  providing,  among  other  things,  that  both  compa- 
nies should  pay  their  own  floating  indebtedness,  the  stockholders 
of  the  cable  company  appointing  Frank  DeH.  Robison  and  John 
J.  Shipherd  their  agents  and  proxies  to  carry  out  the  agreement 
and  perfect  said  consolidation,  agreeing  to  deliver  to  said  two 
persons  or  the^r  chairman,  all  their  stock  to  be  exchanged  for 
stock  of  the  consolidated  company,  and  the  stockholders  of  the 
Woodland  Avenue  Company  in  like  manner  appointing  M.  A. 
Hanna,  Dan  P.  Eells  and  C.  F.  Emery,  their  agents  and  proxies, 
with  like  power. 

May  11,  1893,  the  directors  of  the  two  companies  entered  into 
an  agreement  of  consolidation  in  accordance  with  the  stockhold- 
ers' agreement,  fixing  the  capital  stock  of  the  new  company  at 
80,000  shares  and  providing  that  said  stock  should  be  distributed 
as  follows:  51,750  shares  to  the  Woodland  Avenue  Company  to 
be  distributed  by  it  to  its  stockholders;  18,250  shares  to  the  cahle 
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company,  to  be  disposed  of  by  it,  so  far  as  necessary,  to  liquidate 
its  floating  indebtedness,  and  the  remainder , to  be  distributed 
among  the  holders  of  the  common  and  preferred  stock  of  said 
company,  in  proportion  to  the  then  relative  value  of  said  stocks : 
30,000  shares  to  remain  in  the  treasury  of  the  company,  to  be 
issued  by  the  board  of  directors  according  to  law. 

The  cable  company  determined  that  one  share  of  its  preferred 
stock  should  be  equal  to  five  shares  of  its  common  stock;  and 
on  this  basis,  exchanging  one  share  of  preferred  stock  in  the 
cable  company  for  one  share  in  the  consolidated  company,  of  the 
18,250  shares  distributed  to  the  cable  company,  there  would  be 
16,000  shares  to  be  distributed  to  its  stockholders,  leaving  2,250 
shares,  of  the  par  value  of  $225,000,  to  be  sold  to  liquidate  its 
floating  debt.  It  later  appeared,  however,  that  said  floating  debt 
amounted  to  upwards  of  $400,000. 

June  16,  1893,  the  consolidated  company  issued  stock  certifi- 
cate No.  1  for  51,750  shares  to  M.  A.  Hanna,  Dan  P.  Eells  and 
C.  F.  Emery,  trustees,  and  certificate  No.  2  for  18,250  shares  to 
Frank  DeH.  Robison  and  John  J.  Shipherd,  trustees. 

The  Supreme  Court  in  the  case  already  referred  to,  had  held 
that  it  was  lawful  for  the  directors  of  the  constituent  companies 
to  agree,  as  they  did,  that  the  constituent  companies  should  come 
into  the  consolidated  companies  free  from  debt ;  that  of  the  stock 
apportioned  to  the  cable  company  enough  should  be  sold  to  pay 
its  floating  debt,  the  remainder  to  be  distributed  to  its  preferred 
and  common  stockholders  in  proportion  to  the  relative  values  of 
said  stocks;  that  the  stockholders'  agreement  must  be  read  into 
and  made  a  part  of  the  agreement  of  consolidation  by  the  direc- 
tors; and  that  the  agreement  that  18,250  shares  of  the  capital 
stock  of  the  consolidated  company  should  be  distributed  to  the 
cable  company  to  be  disposed  of  by  that  company  so  far  as 
necessary  to  liquidate  its  floating  indebtedness,  the  remainder 
to  be  distributed  to  its  stockholders,  was  fully  performed  by  the 
consolidated  company  by  the  issue  of  certificate  No.  2  for  18,250 
shares  of  stock  to  Robison  and  Shipherd,  trustees,  as  "agents 
and  proxies''  for  the  cable  company  and  its  stockholders. 

In  the  disposition  of  the  cases  before  us  we  shaU  carefully  fol- 
low all  these  holdings  of  the  Supreme  Court,  although  it  has  been 
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nrgently  contended  by  counsel  for  plaintiff  that  the  last  propo- 
sition, i.  €.f  that  the  deliTery  of  certificate  No.  2  to  Robison  and 
Shipherd,  trustees,  was  a  complete  performance  of  the  eonad- 
idated  company's  obligations  to  the  stockholders  of  the  cable 
company,  was  not  necessarily  inYolved  in  the  decision  of  the 
bank  case. 

This  contention  is  founded  upon  the  statement  of  Judge  Davis, 
who  decided  the  bank  case,  that  only  one  of  the  assignments  of 
error  would  be  noticed  in  the  case  because,  on  the  conceded  facts, 
the  Supreme  Court  was  of  the  opinion  that  the  court  of  common 
pleas  should  have  directed  a  verdict  and  rendered  a  judgment  in 
favor  of  the  defendant.  Then,  determining  the  rights  of  a  per- 
son who  holds  shares  of  stock  in  pledge,  assigned  in  blank,  but 
not  registered  in  the  name  of  the  pledgee,  and  holding  that  saeh 
pledgee  is  not  entitled  to  participate  in,  or  be  notified  of,  the 
consolidation  proceedings,  as  set  forth  in  the  third  paragraph 
of  the  syllabus,  it  is  stated,  on  page  599  of  the  opinion  : 

"The  jur>'  specially  found  in  this  case  that  on  June  29,  1893, 
after  the  consolidation,  Taintor  &  Holt  (the  pledgors),  were  still 
the  owners  of  the  stock  and  that  on  that  date  they  received  from 
the  plaintiff  in  error  all  of  the  stock  which  they  were  entitled 
to  receive  by  reason  of  their  ownership  of  the  cable  company 
stock.  It  appears,  therefore,  the  plaintiff  in  error  having  per- 
formed its  agreement  as  to  the  registered  and  actual  owners  of 
the  stock,  that  it  is  now  sought  to  compel  it  to  perform  again,  or 
account  for  the  value  of  the  stock,  to  a  pledgee  who  has  not 
shown  that  it  was  entitled  to  more  than  a  mere  lien  upon  the 
stock  at  the  time  of  the  consolidation." 

It  is  urged  that  these  are  the  conceded  facts,  in  view  of  the  law 
enunciated  regarding  the  rights  of  an  unregistered  pledgee  of 
stock,  which  should  have  required  the  common  pleas  judge  to 
direct  a  verdict  for  defendant. 

But  having  reached  this  conclusion  Judge  Davis  goes  forward 
with  a  consideration  of  the  effect  of  the  delivery  of  certificate  No. 
2  and  enunciates  the  proposition  hereinbefore  stated  and  that 
proposition  is  embodied  in  the  fourth  paragraph  of  the  syllabus 
and  is  therefore  part  of  the  law  of  the  case,  and  hence  to  be  fol- 
lowed bv  this  court. 
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If  the  cases  at  bar  are  to  be  distinguished  from  the  bank  case 
it  must  be  because  of  facts  occurring  and  rights  arising  in  favor 
of  plaintiffs  after  the  delivery  of  certificate  No.  2. 

In  one  salient  feature  these  cases,  of  course,  differ  from  the 
Lank  case :  in  that  case  the  registered  owners  of  cable  company 
stock  received  all  of  the  stock  in  the  consolidated  company  which 
they  were  entitled  to  receive. 

In  these  cases  such  r^stered  owners  have  not  received  the 
stock  in  the  consolidated  company  which  it  is  conceded  they  were 
entitled  to  receive.  It  is  said  that  plaintiffs  have  not  received 
their  stock  because  John  J.  Shipherd,  one  of  their  own  trustees, 
appropriated  it  and  converted  it  to  his  own  use. 

What  are  the  facts  as  tending  to  sustain  such  statement? 

The  oflScers  of  the  defendant  company  were  M.  A.  Hanna, 
president;  J.  B.  Hanna,  secretary;  F.  Dell.  Robison,  vice-presi- 
dent; J.  J.  Shipherd,  transfer  agent,  and  the  Savings  &  Trust 
Company,  Registrar. 

M.  A.  Hanna  was  one  of  the  trustees  for  the  Woodland  Avenue 
Company  and  its  stockholders;  he  was  *' trustee  for  construction 
account*'  for  the  defendant  company  and  as  such  held  certain 
shares  of  its  stock;  he,  with  Charles  A.  Otis  and  J.  H.  Wade, 
lield  stock  for  the  defendant  company,  issued  to  them  by  it  to 
indemnify  them  for  money  borrowed  by  them  for  use  of  the  de- 
fendant company. 

M.  A.  Hanna,  as  president,  signed  most  of  the  stock  certificates 
for  the  defendant;  F.  Dell.  Robison,  as  vice-president,  signed 
some. 

The  secretary,  J.  B.  Hanna,  signed  all  stock  certificates;  by 
direction  of  the  board,  the  stock  books  were  not  kept  by  him,  but 
by  the  transfer  agent  and  registrar. 

J.  J.  Shipherd  was  transfer  agent  of  the  defendant  company 
and  as  such  had  entire  charge  of  the  issue  and  transfer  of  its 
stock,  his  direction  alone  being  the  authority  upon  which  the 
registrar  registered  stock  and  kept  track  of  the  transfers.  Ship- 
herd  was  also  one  of  the  trustees  for  the  cable  road  and  its  stock- 
holders; he  was  chairman  of  said  trustees;  he  was  also  ** trustee 
for  construction  account"  for  the  defendant  company  and  as 
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such  had  stock  issued  to  him  in  the  name  of  **J.  J.  Shipherd, 
Trustee." 

Certificates  numbers  one  and  two  were  issued  to  the  trustees 
named  in  each,  endorsed  by  them  in  blank,  left  with  the  transfer 
agent  and  by  him  lodged  with  the  registrar. 

Notices  were  sent  to  the  stockholders  of  the  Woodland  Avenue 
Company  and  to  the  cable  company  to  bring  in  their  old  stock  to 
the  transfer  agent  and  get  from  him  the  new  stock  they  were  en- 
titled to.  If  the  defendant  did  not  send  the  notices,  it  at  least 
knew  that  they  were  sent.  It  thus  appears  that  the  transfer 
agent,  whether  as  such,  or  as  trustee  for  the  cable  company  un- 
der written  appointment,  or  as  trustee  for  the  trustees  of  the 
Woodland  Avenue  Company,  by  virtue  of  tlie  delivery  to  him  of 
certificate  No.  1,  endorsed  in  blank  by  said  trustees,  had  entire 
control  of  the  distribution  of  the  entire  70,000  shares  of  stock 
going  to  both  of  the  constituent  companies,  and  in  addition  to 
this  John  J.  Shipherd,  trustee,  held  5,000  shares  of  the  treasury 
stock  of  the  company  duly  issued  and  signed  by  the  president  of 
the  company.  These  7,500  shares  of  stock  Mr.  Shipherd,  either 
as  trustee  for  somebody,  or  as  transfer  agent,  proceeded  to  mix 
up,  and  at  least  a  majority  of  this  court  inclines  to  the  opinion 
that  the  defendant  company  made  it  possible  for  Mr.  Shipherd 
to  produce  the  results  he  did  and  that  it  is  responsible  for  such 
results. 

However,  such  responsibility,  under  the  pleadings  in  this  case, 
does  not  determine  the  liability  of  the  defendant  company  to 
these  plaintiffs,  unless  it  appears  that  when  the  stock  books  were 
finally  straightened  out  there  still  remained  in  possession  of  the 
defendant  company  stock  belonging  to  these  plaintiffs  and  that 
when  these  suits  were  brought  defendant  had  possession,  or 
should  have  had  possession  of  said  stock. 

Counsel  for  defendant,  in  argument,  stated  that  '*  there  was 
a  mixing  of  this  stock  by  ^Tr.  Shipherd  that  is  most  difficult  to 
unravel,  and  which  would  involve  one  in  hopeless  confusion  who 
attempts  its  solution.  ^Ir.  Shipherd  mixed  the  stock  held  hy 
Robison  and  himself  with  the  treasury  stock  of  the  company.'' 

The  matter  is  difficult  and  confusing,  but  the  stock  issued  and 
transferred  are  all  of  record  and  have  been  patiently  and  tcdi- 
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ously  traced  out  by  experts ;  so  that  we  are  satisfied  from  the  evi- 
dence that  Shipherd,  out  of  certificate  No.  2,  which  belonged  to 
the  cable  company,  distributed  3,100  shares  to  the  Woodland 
Avenue  stockholders,  and  to  M.  A.  Hanna,  Charles  A.  Otis  and 
J.  II.  Wade,  officers  and  trustees  of  the  defendant  company,  he 
distributed  3,674  shares. 

The  3,100  shares  distributed  by  Shipherd  to  Woodland  Avenue 
stockholders  made  good  to  them  what  he  had  appropriated  and 
they  were  entitled  to  receive  out  of  certificate  No.  1,  and  relieved 
the  defendant  from  that  responsibility  to  them,  under  proper 
pleadings,  which  has  been  intimated  above,  arose  out  of  its  negli- 
gence in  permitting  Shipherd  to  confuse  the  stock. 

The  3,674  shares  out  of  certificate  No.  2  which  went  to  Hanna, 
Otis  and.  Wade,  they  held  as  security  for  money  borrowed  by 
them  for  the  company,  and  when  the  loan  was  paid,  turned  the 
stock  back  into  the  possession  of  the  company;  at  least  2,000 
shares,  certificates  Nos.  522  and  600,  were  assigned  to  the  defend- 
ant company  in  proper  form  on  the  back  of  the  certificate,  and 
returned  to  the  treasury  of  the  company. 

It  hence  appears  from  the  evidence  that  after  the  delivery 
of  certificate  No.  2  to  the  trustees  for  plaintiffs  and  other  stock- 
holders of  the  cable  company,  part  of  the  stock  represented  by 
that  certificate  came  back  into  the  possession  of  the  defendant, 
and  at  least  2,000  shares  of  it  was  converted  back  into  treasury 
stock.  It  also  appears  that  at  the  beginning  of  these  suits  there 
were  4,000  shares  of  unissued  stock  in  the  treasury  of  the  defend- 
ant company,  all  of  which  have  been  sold  since  by  it. 

It  would  seem  that  plaintiff's  claims,  which  aggregate  513 
shares,  have  been  established  and  that  they  are  severally  entitled 
to  recover  the  value  of  the  stock  claimed  by  them  together  with 
aU  dividends  thereon,  from  which  should  be  deducted,  however, 
plaintiffs'  pro  rata  share  of  the  floating  debt  of  the  cable  com- 
pany. 

Should  it  appear  that  there  are  other  cable  company  stock- 
holders not  represented  in  these  suits,  who  have  not  yet  received 
stock  they  are  entitled  to,  an  accounting  might  be  necessary,  but 
no  such  facts  have  been  presented  to  the  court. 
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Decrees  may  be  entered  for  plaintiflEs  in  the  three  caseSy  the 
amount  of  recovery  in  each  case  to  be  computed  as  in  the  eomt 
below. 


STEPS  TAKEN  BY  COUNSEL  AMOUNTING  TO  LESS  THAN  AN 
ENTRY  or  APPEARANCE. 

Circuit  Ck>urt  of  Cuyahoga  County. 

Henry  H.  Flandermeyer  v.  Hugo  Pishbl  et  al. 

Decided,  February  9,  1904. 

Practice-Jurisdiction— What    Acts    Will    Not    Amount    to    Entry  of 
Appearance. 

1.  Complaint  of  defendants  attorney  made  informally,  that  the  amount 

of  an  appeal  bond  was  insufficient  to  protect  his  client's  interest, 
does  not  constitute  an  entry  of  appearance,  where  the  record  does 
not  disclose  that  any  motion  or  application  to  increase  the  bond 
was  ever  filed. 

2.  Where,  in  a  motion  to  strike  a  petition  from  the  files,  it  is  ex- 

pressly provided  that  the  defendant  enters  his  appearance  for 
the  sole  purpose  of  making  that  motion  and  for  no  other  pur- 
liose,  this  proviso  inheres  in  an  application  to  amend  the  motion, 
filed  at  a  later  date,  and  such  application  to  amend  the  motion 
does  not  amount  to  an  entry  of  appearance  generally. 

Alex.  H,  Martin  and  W.  C.  Ong,  for  plaintiff  in  error. 
Hart  dr  Canfield,  contra. 

Winch,  J.;  Hale,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiff  filed  a  petition  in  error  in  the  common  pleas  court  to 
reverse  the  judgment  of  a  justice  of  the  peace  in  a  forcible  de- 
tainer action,  but  neglected  to  serve  defendants  with  process  on 
Siiid  petition  in  error.  The  conunon  pleas  court,  because  of  the 
lack  of  service  of  summons  on  the  petition  in  error,  dismissed  it. 
TlioreuiH^n  plaiutilf  tiled  petition  in  error  in  this  court  to  reverse 
the  judgment  of  the  common  pleas  court,  and  the  sole  question 
here  is  whether  or  not  an  entry  of  appearance  was  in  fact  made 
by  defendants  in  the  court  below. 
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There  is  some  little  discrepancy  between  the  transcript  from 
the  common  pleas  court  and  the  bill  of  exceptions  from  that 
court,  but  we  have  considered  all  the  facts  shown  by  both. 

1.  It  is  claimed  by  plaintiff  that  defendants'  attorney  ap- 
peared in  the  court  below,  objected  to  the  size  of  the  bond  given 
by  plaintiff,  and  because  of  the  appearance  and  objection,  the 
court  increased  the  bond  from  $200  to  $2,000. 

The  bill  of  exceptions,  as  to  this  matter,  shows  that  a  petition 
in  error  being  filed  in  the  common  pleas  court  without  its  con- 
sent or  notice  to  defendants,  defendants'  attorney  saw  the  judge 
presiding  in  Room  1  of  said  court  and  asked  him  if  he  thought 
it  was  right  and  legal  to  allow  the  petition  to  be  filed  without 
notice.  The  attorney  says  that  he  was  a  little  mad  and  the  judge 
said  if  he  did  not  like  what  had  been  done  he  could  file  a  motion 
to  strike  the  petition  from  the  files.  The  attorney  says  he  made 
no  application  to  have  the  bond  increased  but  did  complain  about 
the  insufficiency  of  the  bond.  The  judge  corroborates  this  state- 
ment and  says  that  he  did  increase  the  bond  from  $200  to 
$2,000;  explaining  this  action,  he  says: 

**  Either  Mr.  Hart  or  Mr.  Canfield  (plaintiff's  attorneys)  came 
to  me  and  objected  rather  vigorously  to  the  action  taken,  and 
among  other  things,  complained  about  the  size  of  the  bond. 

**Q.  What  did  he  say?  A.  Well,  he  complained  about  its 
insufficiency,  said  it  was  not  large  enough  to  protect  his  clients, 
and  I  thereupon  increased  the  bond." 

The  increase  was  made  by  adding  a  cipher  to  the  original 
entry  of  $200  on  the  docket.  There  was  no  new  entry  made. 
We  do  not  consider  this  action  of  the  attorney  in  talking  to  the 
judge  in  the  general  manner  indicated,  constituted  an  appear- 
ance for  the  defendants  in  the  action.  The  record  fails  to  show 
any  application  by  said  attorney  for  an  increased  bond.  It  fails 
to  show  any  action  by  the  court  on  any  such  application.  What 
was  done  by  the  judge  in  increasing  the  bond  was  done  upon  his 
own  motion. 

2.  It  appears  that  defendant  filed  a  motion  to  strike  the  peti- 
tion in  error  from  the  files  for  the  reason  that  said  petition  was 
not  filed  in  said  court  within  the  time  authorized  by  the  statutes. 
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The  motion  reads  that  the  defendants  ''enter  their  appearance 
for  the  sole  purpose  of  making  this  motion  and  for  no  other  pur- 
pose." It  was  the  proper  manner  in  which  to  make  the  point 
without  making  a  general  appearance. 

No  authorities  need  be  cited  on  this  point. 

This  motion  was  overruled.  Thereafter  the  entry  overruling 
said  motion  was  vacated  and  set  aside  and  the  transcript  shows 
the  following: 

''November  16,  1903.  .To  court.  The  defendants  in  error 
have  leave  on  their  own  application  to  amend  their  motion  to 
strike  the  petition  in  error  from  the  files,  by  interlining  the 
words  *and  action  commenced  within  four  months  from  time 
the  judgment  was  rendered.'  " 

The  interlineation  was  made  and  the  motion  as  amended  was 
granted. 

It  is  claimed  that  the  application  to  amend  the  motion  consti- 
tuted a  general  appearance  in  the  case.    We  think  not 

The  application  was  solely  regarding  the  motion  and  made 
under  it.  It  affected  no  other  proceeding  in  the  ease.  The  pro- 
viso in  the  motion  inheres  in  the  application  to  amend  it  and  pre- 
serves to  defendants  all  such  exemptions  as  they  were  entitled 
under  the  original  motion. 

We  find  no  error  in  the  judgment  of  the  common  pleas  court 
and  it  is  afSrmed. 
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WITHDRAWAL  OF  INGOMPETBNT  EVIDENCE. 

Circuit  Court  of  Cuyahoga  County. 

Tony  Chicko  v.  State  of  Ohio. 

Decided,  March  7,  1904. 

Criminal  Law — Trials — Error  in  Admission  of  Evidence  Cured  by 
Withdrawal  of  Evidence  at  Any  Time, 

Where,  in  the  trial  of  a  criminal  case,  incompetent  evidence  offered 
by  the  state  has  been  admitted  over  the  objections  of  the  defend- 
ant and  exceptions  noted,  but  such  evidence  is  subsequently  with- 
drawn and  the  Jury  clearly  told  to  disregard  it,  the  Judgment 
should  not  be  reversed  for  the  admission  of  such  evidence,  un- 
less it  is  manifest  from  the  whole  record  that  the  jury  disre- 
garded the  instructions  of  the  court;  and  it  is  not  important  at 
what  time  the  evidence  is  withdrawn  from  the  consideration  of 
the  jury  so  long  as  it  is  clearly  withdrawn  before  the  case  is 
finally  submitted  to  them. 

Vessey,  Davis  &  Mandkf  for  plaintiff  in  error. 
Harvey  R,  Keeler,  contra. 

Hale,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  in  error  was  indicted,  tried  and  convicted  of 
murder  in  the  second  degree.  He  was  charged  in  the  indictment 
with  killing  Andrew  Crouch,  a  street  car  conductor.  On  the 
trial  evidence  was  given  by  the  state  tending  to  show  the  trans- 
action which  occurred  between  the  deceased,  Crouch,  and  the 
plaintiff  in  error  at  the  time  Crouch  was  killed.  Thereupon  the 
state,  to  further  maintain  the  issues  on  its  part,  called  as  a  wit- 
ness Otto  C.  Hansel,  who  testified  as  to  the  diflBculty  between 
the  deceased  and  plaintiff  in  error  and  the  pursuit  of  the  plaint- 
iff in  error  by  various  persons  immediately  following  the  trans- 
action upon  the  car  and  his  arrest  at  a  point  a  half  a  mile  from 
the  scene  of  the  shooting.  Thereupon  the  prosecuting  attorney 
put  to  the  witness  this  question:  **What  was  said  at  the  time 
he  was  arrested  by  any  person  present?*'    to  which  question  the 
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defendant's  counsel  objected,  but  the  court  overruled  the  objec- 
tion and  the  witness  answered  *'Some  one  said  'lynch  him  and 
kill  him.'  "  Counsel  for  plaintiff  in  error  then  said,  ''We  ask 
that  the  jury  be  instructed  to  disregard  the  answer,"  which  re- 
quest on  the  part  of  the  counsel  was  overruled,  and  an  ex- 
ception noted. 

The  state  also  called  one  DaAdd  Bertram  as  a  witness,  and  after 
showing  that  he  was  one  of  the  persons  who  pursued  the  plaintiff 
in  error  after  the  shooting  and  was  present  at  his  arrest,  the 
prosecuting  attorney  put  to  him  the  following  question,  "Do 
you  recall  anything  that  was  said  by  any  one  to  any  one  at  that 
time?"  to  which  counsel  for  plaintiff  in  error  objected,  the 
objection  was  overruled  and  an  exception  noted.  The  witness 
answered,  "Some  one  said  *  Lynch  him.'  "  A  request  was  made 
by  counsel  for  plaintiff  in  error  that  this  answer  be  withdrawn 
from  the  jury,  wliich  was  overruled  and  exception  noted. 

The  court  in  its  charge  to  the  jury,  referring  to  this  testimony, 
said: 

"Another  thing  I  want  to  say  by  way  of  caution.  I  want  you 
jurymen  to  pay  particular  attention  to  it;  that  is,  there  was 
some  testimony  here  admitted  as  to  some  things  that  were  said 
by  the  crowd  when  they  were  in  pursuit  of  the  defendant.  Some- 
body testified  that  somebody  cried  '  Lynch  him. '  I  do  not  think 
that  is  competent  testimony.  Pay  no  attention  to  what  was 
said  by  any  witness  on  that  subject ;  disregard  it  utterly ;  drive 
it  out  of  your  minds,  because  that  testimony  would  not  be  com- 
petent and  this  man  should  not  be  prejudiced  by  it  if  it  should 
in  any  way  affect  your  minds.  Everything  of  that  sort  should 
be  entirely  eliminated  from  your  consideration." 

It  is  quite  clear  that  the  court  was  correct  in  holding  that  this 
testimony  was  clearly  incompetent  and  prejudicial.  The  court 
erred  in  its  admission,  and  unless  that  error  is  cured  by  the 
withdrawal  of  the  testimony  from  the  consideration  of  the  jury, 
in  the  part  of  the  charge  above  quoted,  the  case  should  be  re- 
versed. But  we  hold  that,  where  in  the  trial  of  a  criminal  case 
incompetent  evidence  offered  by  the  state  has  been  admitted  over 
the  objection  of  the  defendant  and  exception  noted,  but  subse- 
quently withdrawn  and  the  jury  clearly  told  to  disregard  it,  the 
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judgment  should  not  be  reversed  for  the  admission  of  such  testi- 
mony, unless  it  is  manifest  from  the  whole  record  that  the  jury 
disregarded  the  instructions  of  the  court.    This,  we  think,  is  in 
accordance  with  the  rule  which  prevails  in  this  state. 
In  Mimms  v.  State  of  Ohio,  16  0.  S.,  222,  it  was  held: 

'*  Where  the  court  improperly  overruled  the  objection  of  the 
defendant  to  testimony  offered  on  the  trial  by  the  state,  the 
judgment  against  him  will  not  be  reversed  for  such  erroneous 
ruling  when  the  court  on  motion  of  the  defendant  excluded  all 
the  testimony  so  given  from  the  consideration  of  the  jury  and 
instructed  them  that  it  must  be  wholly  disregarded." 

It  appears  in  this  case  that  the  testimony  of  which  complaint 
is  made  was  withdrawn  from  the  consideration  of  the  jury  on 
motion  of  the  defendant  and  that  therefore  he  could  not  further 
complain  of  its  introduction.  This  would  seem  to  be  a  suflScient 
answer  to  the  ruling  made,  but  in  this  case,  at  the  time  the  an- 
swer was  given,  counsel  for  the  plaintiff  in  error  asked  in  each 
instance  that  the  answer  given  by  the  witness  should  be  with- 
drawn from  the  jury.  It  is  true  that  his  request  was  overruled 
at  the  time,  but  subsequently,  in  the  charge,  in  as  emphatic  and 
distinct  an  utterance  as  could  be,  the  request  was  granted  and 
the  testimony  withdrawn  from  the  consideration  of  the  jury. 
Many  other  cases  might  be  cited  giving  some  support  to  the 
holding  we  here  make.  I  refer  only  to  one  other  case,  17  Cir. 
Ct.,  404. 

It  is  said,  however,  that  this  withdrawal  of  the  incompetent 
evidence  came  too  late ;  that  if  the  error  in  its  admission  could  be 
cured  at  all  by  its  withdrawal,  that  withdrawal  must  be  made 
before  the  close  of  the  evidence,  or  at  least  before  the  argument 
of  counsel  to  the  jury ;  that  its  withdrawal  in  the  charge  of  the 
court  to  the  jury  comes  too  late,  and  this  is  the  holding  of  the 
Supreme  Court  of  Pennsylvania  in  the  case  of  Erie  &  W.  F.  R, 
Co,  V.  Amelia  E.  Smith,  125  Pa.  St.,  259,  in  which  it  is  said : 

*' Where  evidence  has  been  improperly  received  which  tends 
to  prejudice  the  minds  of  the  jury,  and  motions  made  to  strike 
it  out  at  or  before  the  close  of  the  testimony  are  refused,  a  direc- 
tion to  the  jury  in  the  general  charge  to  disregard  the  evidence 
and  withdraw  it  from  their  consideration  comes  too  late  and  does 
not  cure  the  error  of  admitting  it.'* 
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We  are  not  inclined  to  follow  that  holding.  We  think  the 
tendency  of  the  reported  decisions  in  our  own  state  is  not  in 
accord  with  it.  In  the  case  of  Mimms  v..  State,  above  referred 
to,  it  does  not  appear  whether  the  testimony  was  withdrawn 
from  the  consideration  of  the  jury  before  the  charge  or  in  the 
charge.  It  would  seem  not  to  be  of  the  utmost  importance  when 
the  testimony  was  taken  from  the  jury,  whether  before  the 
charge  or  in  the  charge  to  the  jury.  If  the  testimony  was  clearly 
and  distinctly  taken  from  the  consideration  of  the  jury  at  any 
time  before  the  submission  of  the  issues  to  them,  it  would  seem  to 
be  suflScient.  It  can  not  be  doubted  that  if  the  jury  followed  the 
plain  and  distinct  instructions  of  the  court  in  this  case  and 
wholly  disregarded  this  testimony,  that  its  introduction  was 
without  any  prejudice  to  the  plaintiff  in  error.  There  is  nothing 
in  the  record  of  the  case  that  gives  any  support  to  a  claim  that 
the  instructions  of  the  court  were  not  followed  by  the  juiy.  We 
are,  therefore,  of  the  opinion  that  there  was  no  error  upon  the 
record  of  which  the  plaintiff  in  error  can  justly  complain. 

The  judgment  of  the  court  of  common  pleas  is  aflSrmed. 


PROCEEDINGS  TO  COMPEL  ATTORNEY  TO  TURN  OVER 

PAPERS. 

Circuit  Court  of  Cuyahoga  County. 

John  Mulholland  v.  George  A.  Groot. 

Decided,  March  7,  1904. 

Attorneys  May  he  Proceeded  Affainst  Summarily  for  Refusing  to  Turn 
Over  Papers  of  Cliefit, 

An  attorney  may  be  proceeded  against  in  a  summary  way,  by  mo- 
tion, for  refusing  or  neglecting  to  turn  over  papers  and  docu- 
ments belonging  to  his  client 

W.  C,  Ong,  for  plaintiff  in  error. 

Winch,  J.;  Hale,  J.,  and  Marvin,  J.,  concur. 
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Error  to  the  court  of  common  pleas. 

This  action  is  in  this  court  to  review  the  ruling  of  the  common 
pleas  court  in  dismissing  proceedings  begun  therein  to  require 
the  defendant  in  error,  who  was  defendant  below,  to  turn  over 
to  plaintiff  certain  papers,  notes,  bonds  and  securities  held  by 
the  defendant  as  an  attorney  at  law  and  coming  into  his  hands  as 
attorney  for  plaintiff. 

The  proceedings  were  instituted  in  the  court  below  by  the  fil- 
ing of  an  application  entitled  by  plaintiff  a  motion,  in  which  it 
is  alleged  that  John  MulhoUand,  one  of  the  plaintiffs,  is  a  resi- 
dent of  Ohio,  and  the  other  plaintiff,  Mlaud  B.  Darrow,  is  trustee 
for  John  MulhoUand  and  a  resident  of  Cleveland. 

This  motion  is  signed :  ''John  MulhoUand  and  Maud  B.  Dar- 
row, trustee,  by  Walter  C.  Ong,  their  attorney,'*  and  is  verified 
as  follows : 

*' State  op  Ohio,  CuYAnooA  County,  sc. 

**]\I.  B.  Hodgman,  being  first  duly  sworn,  says  that  he  is  the 
duly  authorized  agent  and  manager  for  John  MulhoUand,  the 
complainant  in  the  foregoing  motion,  and  as  such  manager  he  is 
familiar  with  aU  the  facts  pertaining  to  the  foregoing  applica- 
tion, and  that  all  the  facts,  allegations  and  exhibits  of  said  mo- 
tion as  herein  set  forth  are,  as  he  believes,  true. 

"M.  B.  Hodgman. 

**  Sworn  to  before  me  and  subscribed  in  my  presence  by  the 
said  M.  B.  Hodgman  this  the  29th  day  of  January,  A.  D.  1904. 
*  *  D.  M.  Bader,  Notary  Public.  (Seal) ' ' 

With  the  application  was  also  filed  an  affidavit  as  to  the  truth 
of  the  matters  set  forth  in  the  application. 

It  appears  that  upon  the  filing  df  this  application  the  defend- 
ant appeared,  waived  citation  and  asked  leave  to  answer  and 
file  a  counter-affidavit.  Thereafter  he  filed  a  motion  to  dismiss 
the  proceedings  for  the  reason  that  the  motion  was  unsupported 
by  any  evidence  and  the  court  granted  said  motion,  without  re- 
ceiving proof  from  plaintiff  as  to  the  truth  of  the  matters  com- 
plained of  in  the  motion.  In  support  of  this  ruling  of  the  trial 
judge  it  is  urged  that  the  motion  or  application  was  not  signed 
by  either  of  the  plaintiffs  personally,  was  not  sworn  to  by  either 
of  them,  and  the  verification  that  does  appear  is  only  upon  in- 
formation and  belief. 
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Section  564,  Revised  Statutes,  provides  that  every  attorney  re- 
ceiving money  for  his  client  and  refusing  or  neglecting  to  pay 
the  same  when  demanded,  shall  be  proceeded  against  in  a  sam- 
mary  way,  on  motion. 

It  was  held  by  the  circuit  court  of  the  seventh  circuit,  in  the 
case  of  Cotton,  Ex,,  v.  Ashley,  11  C.  C,  47,  that  under  the  com- 
mon law  an  attorney  might  be  proceeded  against  in  the  same 
manner  for  refusing  or  neglecting  to  turn  over  papers  and  docu- 
ments to  his  client,  and  we  follow  that  riding  in  this  case. 

It  appears  that  the  proceedings  were  properly  brought  by  fil- 
ing a  motion. 

A  motion  is  not  strictly  a  pleading,  not  being  enumerated  as 
such  under  Section  5055,  Revised  Statutes. 

Section  5102,  Revised  Statutes,  provides  that  every  pleading 
and  motion  must  be  subscribed  by  the  party  or  his  attorney,  and 
every  pleading  must  be  verified  by  the  aflSdavit  of  the  party, 
his  agent  or  attorney. 

Section  5105  provides  that  the  aflSdavit  shall  be  sufficient  if  it 
is  stated  therein  that  the  affiant  believes  the  facts  stated  in  the 
pleadings  to  be  true. 

Section  5109  says  that  the  verification  may  be  made  by  the 
agent  of  a  party  when  the  facts  are  within  the  agent's  personal 
knowledge. 

From  these  statutes  it  appears  that  the  application,  whether 
considered  as  a  motion  or  as  a  petition,  was  properly  signed  and 
verified.  It  was  subscribed  by  the  attorney  of  the  plaintiffs  and 
was  verified  by  the  agent  of  one  of  them  who  says  that  he  is 
familiar  with  the  facts  he  swears  to.  As  one  of  several  parties 
may  verify  a  pleading  (5104,  R.  S.  0.),  so  the  affidavit  of  the 
agent  of  one  of  them  is  sufficient. 

We  find  no  statute  requiring  that  such  proceedings  as  were 
instituted  in  this  case  must  be  begun  by  a  motion  or  pleading 
sworn  to  absolutely,  but  hold  that  the  general  statute  (Section 
5105)  authorizing  a  verification  upon  belief,  applies. 

It  follows  that  the  preceedings  were  regularly  instituted  and 
that  the  trial  judge  erred  in  granting  the  motion  to  dismiss 
them. 

Judgment  reversed. 
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WOMAN  PASSENGER  INJURED  BY  AN  EXPLOSION  DURING 

A  STRIKE. 

Circuit  Court  of  Cuyahoga  County. 

Elle  Schrobdeb,  by  Hbe  Guardian,  Carl  F.  Schboedeb,  v. 
The  Cleveland  Electric  Railway  Company. 

Decided,  March  15,  1904. 

Carrier  of  Passengers — Degree  of  Care  Required  to  Protect  Passen- 
gers Against  Danger  During  a  Strike, 

1.  A  carrier  of  passengers  is  not  liable  for  the  act  of  an  interven- 

ing independent  agency.  But  where  there  is  a  known  impending 
danger  from  a  source  for  which  the  carrier  is  not  responsible, 
then  the  law  imposes  upon  the  carrier  a  degree  of  care  in  re- 
spect to  such  impending  danger;  but  the  degree  of  care  in  such 
case  depends  upon  the  conditions  and  circumstances  of  the  par- 
ticular instance,  varying  with  those  conditions,  and  is  not  that 
absolute  degree  of  care  which  a  carrier  owes  to  its  passengers 
under  ordinary  conditions. 

2.  The  law   requires   of  a  carrier   of  passengers  operating   its   cars 

while  a  strike  is  in  progress  and  while  known  dangers  exist,  the 
highest  degree  of  care  practicable  for  the  safety  of  its  passengers 
in  view  of  the  existing  and  known  conditions,  consistent  with 
the  practical  operation  of  and  management  of  its  cars. 

3.  Where  passengers  upon  a  street  car  are  injured  by  the  explosion  of 

an  explosive  placed  on  the  tracks  by  some  miscreant,  at  a  time 
when  a  strike  of  the  employees  of  the  street-railway  company 
is  in  progress  and  after  numerous  other  similar  explosions  had 
occurred,  the  company  is  not  liable  unless  the  conditions  exist- 
ing at  the  time  were  of  such  a  nature  that  it  had  reason  to  ex- 
pect damage  to  its  cars  and  injury  to  its  passengers  from  ex- 
plosives, and  therefore  should  have  adopted  extraordinary  pre- 
cautions to  avoid  such  damages  and  injuries  and  failed  so  to  do. 

Hale,  J. ;  Winch,  J.,  concurs ;  Marvin,  J.,  dissents. 

Error  to  the  court  of  common  pleas. 

The  defendant  is  a  corporation  owning  and  operating  a  street 
railroad  in  the  city  of  Cleveland. 

On  the  30th  of  August,  1899,  the  plaintiff,  while  a  passenger 
upon  the  defendant's  road,  was  most  seriously  injured  by  an  ex- 
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plosion  of  some  kind,  which  nearly  demolished  the  car  on  which 
she  was  riding.  The  exact  nature  of  the  explosion  the  plaintiff 
alleges  she  is  unable  to  state,  but  does  allege  that  her  injuries 
were  caused  by  the  negligence  of  the  company  and  without  any 
fault  upon  her  part.  She  alleges  that  the  company  was  negligent 
in  not  providing  for  a  proper  inspection  of  the  cars,  machinerj', 
dynamos  and  apparatus  in  use  by  it ;  that  the  company  was  also 
negligent  in  not  providing  a  proper  inspection  of  the  tracks  upon 
which  the  cars  were  run ;  that  the  servants  and  employees  of  the 
company  were  negligent  in  not  keeping  a  proper  lookout  for 
obstructions  upon  the  track ;  further,  that  the  company  was  neg- 
ligent in  not  notifying  the  plaintiff  of  the  dangers  incident  upon 
the  riding  upon  the  car  at  the  time,  also  negligent  in  the  appoint- 
ment of  incompetent  servants,  particularly  the  motorman  in 
charge  of  the  car  upon  which  the  plaintiff  was  riding ;  that  the 
motorman  was  negligent  in  the  management  of  its  ear ;  that  he 
neglected  to  apply  the  brake  at  the  proper  time,  of  all  of  which 
the  plaintiff  had  no  knowledge.  These  allegations  of  negligence, 
considered  independent  of  the  peculiar  conditions  existing:  at 
the  time,  as  further  alleged  in  the  petition^  were  in  no  sense  sus- 
tained by  the  evidence. 

Following  these  allegations,  it  is  alleged  that  in  the  month  of 
July,  1899,  difference  arose  between  the  company  and  its  em- 
ployees, resulting  in  a  strike  by  the  employees,  causing  troubles 
and  dangers  incident  to  the  same. 

It  is  further  averred  in  the  petition  that  several  other  explo- 
sions had  occurred  in  other  parts  of  the  city  upon  the  defend- 
ant's track  prior  to  the  one  which  caused  the  injuries  to  the 
plaintiff,  and  that  by  reason  of  said  explosions  prior  to  the  date 
of  the  plaintiff's  injuries  the  defendant  was  aware  and  well  knew 
that  attempts  were  being  made  to  place  explosives  of  some  kind 
or  description,  unknown  to  this  plaintiff,  upon  the  tracks  of  the 
defendant;  that,  notwithstanding  this  knowledge  which  the  de- 
fendant had,  it  still  continued  to  run  and  operate  its  cars  and 
thereby  invited  the  public  to  ride  on  said  cars ;  that  it  took  no 
measures  or  precautions  to  prevent  such  explosions  or  concus- 
sions ;  that  it  failed  to  patrol  its  track  on  which  it  ran  its  cars, 
either  by  persons  on  horseback  or  by  men  on  bicycles  or  otner- 
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wise,  which  it  might  easily  have  done ;  that  it  negligently  failed 
to  equip  its  cars  in  front  of  the  forward  wheels  with  brushes 
or  other  appliances  which  might  have  been  placed  thereon ;  that 
it  failed  utterly  to  take  any  precautions  to  discover  whether  ex- 
plosives were  placed  upon  its  tracks  or  not ;  that  it  adopted  no 
means  to  protect  its  track  and  protect  the  public  who  were 
traveling  in  its  cars  by  direct  and  implied  invitation;  that  the 
headlights  upon  its  cars  were  placed  upon  the  top  of  the  car, 
and  that  the  headlight  upon  the  car  in  which  the  plaintiff  was 
riding  at  the  time  she  was  injured  was  upon  the  top  of  the  car ; 
that  said  headlight  was  insufficiently  furnished  with  an  illumi- 
iiant  or  light  that  would  enable  the  motorraan,  who  had  charge 
of  the  car  upon  which  this  plaintiff  was  riding,  to  see  ahead  far 
enough  safely  to  stop  the  car  in  case  he  saw  anything  upon  the 
track,  and  that  the  defendant  was  guilty  of  negligence  and  care- 
less in  failing  to  supply  or  equip  its  said  car  with  a  proper 
lieadlight;  and  such  a  headlight  as  would  enable  the  motorman 
operating  the  car  to  see  whether  any  obstruction  had  been  placed 
upon  the  track  or  not,  the  company  well  knowing,  as  this  plaint- 
iff alleges  it  did,  that  obstructions  were  being  placed  upon  its 
tracks  at  that  time. 

*'The  plaintiff  further  says  that  the  defendant  employed  no 
person  oil  horses  or  on  wheels,  or  on  foot,  to  patrol  said  tracks 
and  see  that  the  same  were  free  from  obstructions,  that  is,  the 
tracks  on  Wilson  avenue ;  that  it  was  guilty  of  recklessness,  care- 
lessness and  negligence  in  not  so  doing,  well  knowing  that  ob- 
structions and  explosives  were  being  placed  on  its  tracks  at  that 
time,  especially  on  said  Wilson  avenue ;  that  instead  of  protect- 
ing its  tracks  or  taking  any  measures  to  prevent  explosion  under 
its  cars  on  said  Wilson  avenue,  it  published  cards  and  interviews 
in  the  newspapers  inviting  the  public  to  ride  upon  its  cars  and 
did  say  to  the  public  that  it  was  safe  for  the  public  so  to  do ;  that 
before  the  grievances  hereinbefore  set  forth  were  committed,  the 
president  of  the  said  defendant  corporation,  speaking  for  the 
defendant  company,  told  the  state  board  of  arbitration,  which 
had  met  in  the  city  of  Cleveland  for  the  purpose  of  adjusting  the 
difference  between  the  defendant  and  its  former  employees,  that 
*  The  company  fully  appreciating  the  sincerity  of  your  desire  to 
bring  about  a  readjustment  with  former  employees,  begs  to  say 
that  the  men  who  went  out  on  Monday  last,  July  18,  1899,  are 
not  in  the  company's  employ,  and  there  is  nothing  to  negotiate 
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about  or  arbitrate.  *  That  it  thereby  carelessly  and  negligently 
assumed  that  the  persons  it  had  then  in  its  employ  were  fully 
competent  to  operate,  manage  and  run  cars,  and  by  said  assump- 
tion publicly  made,  informed  the  public  that  the  men  who  had 
been  hired  to  take  the  place  of  its  former  employees  were  compe- 
tent to  care  for,  manage  and  run  its  cars,  although  the  defend- 
ant knew,  or  ought  to  have  known  the  facts  to  be  otherwise. 

''PlaintiflE  further  says  that  the  agents  and  servants  of  the 
defendant  on  said  occasion  were  guilty  of  carelessness  and  negU- 
gence  in  this,  that  just  prior  to  the  happening  of  said  accident 
said  car  was  being  negligently  and  carelessly  run  and  operated 
at  a  high  and  dangerous  rate  of  speed,  and  at  such  a  rate  of 
speed  as  rendered  a  proper  and  careful  lookout  by  the  motorman 
in  charge  of  said  car  difficult ;  that  is,  at  such  a  rate  of  speed  as 
partially  prevented  a  careful  and  proper  lookout  upon  the  tracks 
in  front  of  said  car;  and  that  said  agents  and  servants  of  the 
defendant  in  the  management,  conduct  and  control  of  said  car 
and  in  the  operation  of  the  same,  were  guilty  of  carelessness  and 
negligence  upon  said  occasion  and  just  prior  thereto." 

These  allegations  of  negligence  last  quoted  are  connected 
with  the  allegations  of  the  dangerous  condition  existing  at  the 
time,  and  the  alleged  acts  of  commission  and  omission  on  the 
part  of  the  company  are  negligent  acts,  if  at  all.  because  of  the 
alleged  condition  then  existing  in  the  city. 

Issue  was  taken  upon  these  allegations  of  the  petition  by  an- 
swer. 

Much  evidence  was  produced  upon  the  trial  tending  to  sustain 
the  claim  of  the  respective  parties.  The  trial  consumed  four 
weeks  of  time.  There  was  no  direct  evidence  of  the  size,  nature 
or  character  of  the  explosives ;  much  time  was  consumed  in  the 
examination  of  witnesses  called  as  experts  to  establish  such  fact. 

Numerous  errors  of  the  trial  court  are  insists  upon  as  a 
ground  for  the  reversal  of  this  judgment.  It  will  be  noted  that 
the  explosive  which  caused  these  injuries  was  unlawfully  placed 
upon  the  track  by  some  miscreant  for  whose  act  the  company 
was  not  responsible.  The  company,  however,  was  changed  with 
the  duty  of  protecting  its  passengers  from  the  dangers  resulting 
from  such  act.  It  was  not  responsible  for  placing  the  explosive 
upon  the  track.  Respecting  this  part  of  the  case,  the  trial  court 
said  to  the  jury : 
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**As  I  have  said,  there  had  been  a  strike;  the  employees  of  the 
company  had  gone  off;  others  had  taken  their  places.  There 
had  been  some  explosions  of  some  kind  of  explosive  on  the  tracks 
of  this  company;  they  had  been  numerous;  I  think  thirty  or 
forty,  the  evidence  tends  to  show ;  a  few  of  them  had  been  dan- 
gerous, but  had  evidently  been  intended  simply  to  frighten 
people  and  prevent  them  from  traveling  on  the  road.  It  is 
claimed  that  the  company  had  knowledge  of  this  condition  of 
things.  They  were  operating  their  road  impliedly  inviting  the 
public  to  travel  on  it;  that  persons  were  traveling  upon  it;  they 
were  operating  their  road  carrying  passengers,  and  that  the  com- 
pany did  not  take  proper  measures  to  protect  its  passengers 
from  this  impending  danger  for  which  they  were  not,  in  the  first 
instance,  responsible.  Now,  that  is  the  nature  of  this  plaintiff's 
claims;  that  is  the  nature  of  this  case. 

Again,  in  the  charge,  he  says : 

**Did  the  company  have  reason  on  the  30th  of  August,  3899, 
to  expect  danger  to  its  passengers  on  Wilson  avenue,  from  ex- 
plosives on  its  tracks?  If  it  did  not  have  reason  to  expect  such 
danger  at  such  time,  there  can  be  no  recovery  in  this  case.  The 
burden  is  upon  the  plaintiff  to  prove  by  a  preponderance  of  the 
evidence,  that  the  company  did  then  have  reason  to  expect  such 
danger,  and  if,  upon  consideration  of  all  the  evidence  bearing 
T.pon  this  question,  you  do  not  find  that  it  has  been  proved  that 
the  company  had  reason,  at  that  time,  to  expect  such  danger, 
that  will  end  your  consideration  of  the  case,  and  you  should 
return  a  verdict  for  the  defendant." 

Again,  it  is  stated : 

**  There  is  evidence  tending  to  show  that  at  this  time  about 
the  full  number  of  cars  were  being  operated,  and  the  public 
confidence  had  been  restored  to  such  degree  that  travel  had  in- 
iereased  to  such  extent  as  the  evidence  shows  it  had  increased. 

**Now,  in  view  of  these  considerations;  in  the  light  of  what- 
ever else  the  evidence  shows,  bearing  upon  this  question  in  view 
of  whatever  might,  in  the  nature  of  the  situation,  reasonably  be 
expected  or  not  expected;  what  should  this  company  have  ex- 
pected as  to  a  recurrence  of  the  dangerous  explosions? 

'*If,  upon  full  consideration  of  this  question,  you  do  not  find 
it  proved  that  the  company  had  reason,  at  that  time,  to  expect 
r]anger  to  its  passengers  from  explosives  placed  on  its  tracks,  you 
should  return  a  verdict  for  the  defendant,  without  further  con- 
sideration. 
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'  *  If,  on  the  contrary,  you  find  it  proved  that  the  company  had 
reason  at  that  time  to  expect  such  danger  to  its  passengers,  then 
you  will  inquire  further,  and  determine  whether  it  has  been 
proved  that  the  company  was  negligent  in  any  of  the  respects 
charged  in  the  petition." 

The  jury  were  thus  instructed  that  the  alleged  negligent  acts 
were  not  such  unless  the  conditions  existing  at  the  time  were  of 
such  a  nature  that  the  company  had  reason  to  expect  damage  to 
its  cars  and  injury  to  its  passengers  from  explosives,  and  there- 
fore should  have  adopted  extraordinary  precautions  to  avoid 
such  damages  and  injuries.  The  omission  to  employ  by  the  com 
pany  the  agencies  which  it  is  alleged  they  omitted  to  employ  be- 
came negligence  only  because  of  the  fact  of  the  dangers  incident 
to  the  strike  which  the  company  was  bound  to  guard  against.  If 
it  be  true  that  the  conditions  growing  out  of  the  strike  were  such 
that  the  company  had  reason  to  anticipate  danger  from  explo- 
sives, then  such  omission  may  have  been  negligence  on  its  part, 
but  if  the  omission  to  employ  such  agencies  can  be  characterized 
as  negligence  only  when  it  is  found  that  the  conditions  were 
such  that  the  company  had  reason  to  anticipate  danger  from  ex- 
plosives, or  by  the  exercise  of  due  care  should  be  charged  with 
knowledge  of  such  danger,  then  the  court  correctly  chained  the 
jury.  We  are  of  the  opinion  that  a  proper  construction  of  the 
pleadings  and  proper  application  of  the  evidence  to  the  issnes 
fully  justifies  such  charge  and  that  there  was  no  error  in  it. 

Again,  it  is  insisted  that  the  jury  were  mislead  by  the  charge 
of  the  court  upon  the  subject  of  the  degree  of  care  which  the 
defendant  was  bound  to  exercise  toward  its  passengers,  and  at- 
tention is  called  to  some  expressions  in  the  charge  giving  some 
support  to  this  claim.  The  court  said,  among  other  things,  upon 
this  subject: 

''The  law  imposes  upon  the  carrier  of  passengers  a  high  de- 
gree of  care  for  their  safety,  the  highest  practicable  degree  of 
care — I  am  now  speaking  of  passengers  ordinarily — not  in 
this  particular  instance — as  to  acts  or  omission  of  things  under 
its  control.  A  common  carrier  of  passengers  is  required,  by  the 
law,  to  exercise  the  utmost  care  and  diligence  for  their  safety, 
and  is  responsible  for  injury  resulting  from  the  slightest  neg- 
lect of  such  care.    There  is  more  or  less  danger  from  any  means 
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of  rapid  transit,  however  careful  the  carrier  may  be,  and  what- 
ever risk  there  is,  when  the  carrier  has  been  as  careful  as  he 
ought  to  be,  the  passenger  assumes." 

It  is  insisted  by  counsel  for  the  plaintiff  that  here  the  jury 
were  given  to  understand  that  the  rule  laid  down  applicable  to 
the  duties  of  common  carriers  did  not  apply  to  the  case  then  on 
trial ;  but  when  the  court  charged  the  jury  upon  the  responsi- 
bility of  the  defendant  in  this  particular  case,  the  true  rule,  we 
think,  was  stated.    The  court  said : 

**  A  carrier  or  passenger  is  not  liable  for  the  act  of  an  inter- 
vening independent  agency.  But  where  there  is  a  known  im- 
pending danger  from  a  source  for  which  the  carrier  is  not  re- 
sponsible, then  the  law  imposes  upon  the  carrier  a  degree  of  care 
in  respect  to  such  impending  danger;  but  the  degree  of  care  in 
such  case  depends  upon  the  condition  and  circumstances  of  the 
particular  instance,  varying  with  those  conditions,  and  is  not 
that  absolute  degree  of  care  which  I  have  stated  the  carrier  owes 
to  its  passengers  under  ordinary  conditions.  * ' 

Again  the  court  say : 

*'0n  the  30th  of  August,  1899,  this  defendant  had  the  right, 
and  it  owed  the  duty  to  the  public  to  operate  its  several  lines  of 
street  railway,  and  to  carry  such  persons  as  chose  to  ride  in  its 
cars.  It  was  not  obliged,  and  it  is  not  claimed  here  that  it  was 
obliged  to  cease  to  operate  its  road.  This  being  so,  you  can 
plainly  see  that  the  degree  of  care  which  it  could  be  required 
to  exercise  for  the  safety  of  its  passengers  must  be  consistent 
with  the  reasonable  operation  of  its  road;  and  this  is  the  re- 
quirement of  the  law.  Under  the  circumstances  of  this  case,  the 
law  required  of  this  defendant  company  the  exercise  of  the 
highest  degree  of  care  practicable  for  the  safety  of  its  pas- 
sengers, in  view  of  the  existing  and  known  conditions,  consistent 
with  the  practical  operation  and  management  of  its  street  rail- 
way system.    Failure  to  do  this  would  be  negligence  on  its  part." 

More  is  said  upon  this  subject  in  other  parts  of  the  charge  and 
in  comments  upon  the  requests  made,  but  we  think  the  above 
fairly  states  the  law  applicable  to  this  case. 

Again,  complaint  is  made  that  the  trial  court  took  from  the 
consideration  of  the  jury  the  alleged  negligence  of  the  motornian 
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in  failing  to  keep  a  proper  lookout.  We  have  carefully  read  the 
record,  and  fail  to  find  any  evidence  whatever  tending  to  sup- 
port said  allegation.  The  same  may  be  said  of  the  failnre  of  the 
motorman  to  stop  the  care  by  proper  application  of  the  brakes. 
The  brakes  were  disabled  by  the  effect  of  the  concussion  or  ex- 
plosion, and  all  was  done  that  could  be  done  after  the  explosion 
took  place.  And,  generally,  it  may  be  said  of  the  allegations  of 
negligence,  relied  upon,  that  unless  the  company  had  reason  to 
apprehend  danger  from  explosions,  no  duty  was  imposed  upon  it 
to  adopt  extraordinary  measures  to  guard  against  the  danger 
from  such  explosions.  In  such  case,  a  failure  to  patrol  its  tracks, 
or  to  equip  its  cars  in  front  of  the  forward  wheels  with  brushes 
to  remove  the  explosives  from  the  track,  or  to  provide  more  effi- 
cient headlights  than  were  in  ordinary  use,  or  to  employ  extra- 
ordinary vigilance  to  discover  such  explosives  ujwn  the  track- 
its  failure  to  do  so  in  any  of  these  respects  would  not  be  negli- 
gence on  the  part  of  the  company  unless  it  was  found  that  it  had 
reason  to  apprehend  such  dangers. 

Again,  it  is  said  the  plaintiff  was  not  awarded  a  fair  trial  by 
reason  of  certain  rulings  of  the  court  in  the  admission  and  ex- 
clusion of  evidence,  and  comments  made  in  the  presence  of  the 
jury  during  the  trial.  The  most  serious  objection  made  under 
this  complaint  is  of  the  rulings  and  comment  of  the  court  as 
appears  on  page  385,  and  following  of  the  record.  The  plaintiff 
sought  to  show  by  a  witness  the  speed  at  which  the  car  was  going 
at  the  time  of  the  accident.  An  objection  was  interposed  by  the 
defendant  to  the  testimony  offered.  Under  a  recent  holding  of 
the  circuit  court  sitting  in  Licking  county,  approved  by  the  Su- 
preme Court,  this  testimony  was  competent.  The  trial  court 
conmiented  very  freely  upon  this  decision  and,  among  other 
things,  said: 

**I  know  the  holding  of  the  Circuit  Court  of  Licking  County 
is  not  the  law,  if  I  know  anything  about  such  things,  and  yet 
here  is  the  affirmance  of  that  judgment  by  the  Supreme  Court. 
If  you  want  to  take  the  chance,  this  witness  may  answer  the 
question." 

Plaintiff's  counsel  then  said:  "We  take  the  chances."  The 
law  upon  this  particular  subject  had  been  settled  by  the  decision 
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of  the  highest  court  of  the  state  and,  therefore,  was  the  law  of 
the  forum  in  which  this  case  was  tried ;  and  the  evidence  should 
either  have  been  excluded,  or  permitted  to  go  to  the  jury  with- 
out the  condemnation  of  the  trial  court. 

Again,  it  is  said  the  charge  of  the  court  to  the  jury  was  mis- 
leading and,  therefore,  erroneous.  A  considerable  portion  of  the 
charge,  it  is  true,  deals  with  general  propositions  of  law  appli- 
cable to  this  class  of  cases,  and  it  is  possible  that  the  jury  would 
have  been  better  aided  in  their  consideration  of  the  evidence  of 
the  case  by  a  shorter  and  less  learned  charge.  The  case  was  a 
peculiar  one  and  so  out  of  the  ordinary  as  to  present  many  diflS- 
eulties  and  to  require  careful  discrimination  of  the  trial  court. 
We  believe  that  the  true  theory  of  the  case  and  the  ground  of 
responsibility  of  the  defendant  company  to  the  plaintiff  was 
adopted  by  the  trial  court  and  that  that  theory  was  so  enforced 
upon  the  jury  by  the  trial  court  that  they  could  not  have  mis- 
understood the  charge.  "We  conclude  that  the  correct  result 
was  reached ;  that  the  judgment  is  the  only  one  that  was  author- 
ized by  the  evidence  and  the  law  applicable  to  the  facts,  and  that 
there  is  no  error  apparent  upon  this  record  for  which  the  judg- 
ment should  be  reversed. 

The  decision  is  by  a  majority  of  th.e  court  only.  Judge  Marvin 
dissenting. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 
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VALIDITY  OP  ORDER.  BY  A  DE  PACTO  OPPICEIL  TO  RAZE  A 

BUR^DINC. 

Circuit  Court  of  Cuyahoga  County. 

John  G.  Bruggeman  v.  City  op  Cleveland. 

Decided,  May  16,  1904. 

Municipal    Corporations — Officers — MunicipaHties    May    Raze    Dangrr- 
ous  Buildings — Acts  of  De  Facto  Officers  Valid. 

1.  The  acts  of  a  de  facto  officer  acting  under  a  law,  which  at  the  time 

had  not  been  declared  unconstitutional,  are  valid. 

2.  The  state  in  the  exercise  of  its  police  power  may  delegate  to  mu- 

nicipalities the  right  to  raze  buildings  which  become  dangerous 
to  life  or  property. 

George  A.  Groot,  for  plaintiff  in  error. 
N.  D.  Baker  and  C.  J.  Estep,  contra. 

Winch,  J.;  Hale,  J.,  and  Marvin.,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  petition  in  this  case  alleges  that  Mr.  Bruggeman  was  the 
owner  of  a  certain  parcel  of  land  improved  with  a  frame  build- 
ing; that  on  the  14th  day  of  August,  1900,  the  city  of  Cleveland, 
though  its  agents,  oflScers  and  servants,  without  any  right  what- 
ever, entered  upon  said  premises  and  tore  down  and  destroyed 
said  building,  and  he  prays  judgment  for  one  thousand  dollars. 

The  answer  admits  the  plaintiff's  ownership  and  says  that 
R.  J.  Harks  was,  for  more  than  a  year  preceding  the  14th  day 
of  August,  1900,  duly  appointed,  authorized  and  acting  inspector 
of  buildings  in  the  city  of  Cleveland ;  that  it  was  part  of  the  duty 
of  Harks  to  inspect  the  construction  of  new  buildings,  and  to 
require  old  structures  within  the  city  to  be  maintained  in  safe 
and  proper  condition  or  torn  down.  It  alleges  that  on  the  14th 
day  of  August,  the  timbers  of  the  building  upon  plaintiff's 
premises  were  rotten ;  that  said  building  was  liable  to  collapse 
at  any  time,  and  was  so  unsafe  as  to  endanger  life;  that  prior 
to  that  date,  on  the  17th  day  of  March,  1900,  and  at  other  times, 
the  said  Harks,  as  building  inspector,  served  upon  the  plaintiff 
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written  notice  requiring  him  to  tear  down  said  building,  for 
the  reason  that  it  was  dangerous  and  unsafe;  that  the  plaintiff 
failed  and  refused  to  comply  with  said  notice;  that  the  public 
safety  required  immediate  action,  and  that,  therefore,  on  the 
14th  day  of  August,  1900,  said  Harks  caused  said  unsafe  and 
dangerous  structure  to  be  torn  down. 

The  reply  filed  by  the  plaintiff  admits  that  Harks  was  occupy- 
ing a  position  called  ''Inspector  of  Buildings''  in  the  city  of 
Cleveland,  but  denies  that  he  had  any  power  or  authority  to  tear 
down  buildings-,  and  asserts  that  whatever  he  did  in  that  behalf 
was  done  in  violation  of  the  rights  of  the  plaintiff,  and  without 
authority  of  law.  The  reply  further  asserts  tliat  the  defendant, 
the  city  of  Cleveland,  had  no  right  to  destroy  the  plaintiff's 
building,  whatever  its  condition  was,  for  the  reason  that  the  law 
and  ordinance  under  which  the  plaintiff  destroyed  said  property, 
and  which  purported  to  confer  authority  upon  the  defendant  to 
destroy  and  tear  down  property  in  said  city,  are  unconstitutional 
and  void. 

The  reply  also  contains  the  following : 

**He  denies  all  and  singular  the  statements  set  forth  in  the 
defendant's  answer  inconsistent  with  the  statements  set  forth  in 
plaintiff's  petition." 

At  the  trial  of  the  case  an  objection  was  made  to  tlio  i-*i">'^  »- 
tion  of  ^ny  testimony  under  the  pleadings.  This  objection  was 
sustained  and  a  verdict  for  defendant  directed.  Such  action  of 
the  trial  court  amounted  to  granting  judgment  on  the  pleadings, 
and  a  review  of  this  case  reciuires  only  an  examination  of  the 
pleadings. 

The  petition,  we  think,  states  a  cause  of  action. 

Were  there  no  reply  to  the  answer,  the  question  whether  it  sets 
forth  a  good  defense  would  be  one  of  law,  to  be  determined  by 
the  court ;  but  material  allegations  of  fact  in  the  answer  are  con- 
troverted by  the  reply,  unless  the  judgment  of  the  city  as  to  the 
advisability  of  tearing  down  the  building  is  not  reviewable. 

It  is  claimed  by  counsel  for  defendant  in  error  that  this  reply 
contains  only  conclusionis  of  law;  that  it  is  argumentative  and 
does  not  squarely  deny  the  allegations  of  the  answer  that  the 
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timbers  of  plaintiff's  building  were  rotten,  that  the  building  was 
unsafe  and  liable  to  collapse,  that  plaintiff  was  notified  to  take 
the  building  down,  failed  to  comply  and  that  the  public  safety 
required  immediate  action. 

There  is  much  merit  in  this  criticism  of  the  reply,  but  apply- 
ing the  rule  that  pleadings  are  to  be  liberally  construed  in  favor 
of  the  pleader — ^stretching  that  rule,  perhaps,  to  its  utmost — ^we 
are  disposed  to  say  that  the  allegations  of  the  petition  that  the 
city  destroyed  the  building  *' without  any  right  whatever," 
taken  in  connection  with  the  denial  in  the  reply  of  **all  and 
singular  the  statements  set  forth  in  the  defendant's  answer  in- 
consistent with  the  statements  set  forth  in  the  plaintiff's  peti- 
tion," together  were  intended  as  a  denial  of  the  facts  pleaded 
in  the  answer  to  which  attention  has  been  drawn. 

So  holding,  it  remains  to  determine  whether  the  city  acted 
under  authority  of  law  and  whether  the  judgment  of  the  city  as 
to  the  facts  and  its  discretion  in  the  matter  are  reviewable. 

The  action  complained  of  occurred  on  the  14th  day  of  August, 
1900,  prior  to  the  adjudication  of  the  infirmity  in  the  so-called 
* 'federal  plan  law"  of  the  city  of  Cleveland.  At  that  time  Sec- 
tion 1545,  sub-divisions  49  to  53,  were  in  full  force  and  effect 
By  Section  1545-53  it  is  provided  that  the  director  of  fire  service 
shall  appoint  an  inspector  of  buildings  who  shall  be  an  architect 
or  builder,  and  who  shall  have  all  the  power,  perform  all  the 
duties  and  receive  the  same  salary  prescribed  for  the  inspector 
of  buildings  by  an  act  passed  April  15,  1888,  as  amended  April 
11,  1890,  entitled  '*An  act  to  regulate  the  construction  of  build- 
ings within  any  city  of  the  first  class  and  second  grade,"  etc. 
Section  1545-49  gave  to  the  fire  department  of  the  city  of  Cleve- 
land the  control  and  management  of  the  inspection  of  buildings. 
At  that  time  there  likewise  existed  upon  the  statute  books  the 
so-called  building  code  for  the  city  of  Cleveland,  Section  2575, 
1  to  52,  being  the  same  law  as  is  referred  to  in  Section  1545-53, 
where  the  powers  of  the  building  inspector  are  set  forth.  Among 
the  powers  and  duties  prescribed  by  this  building  code,  in  Sec- 
tion 2575-48,  is  the  following: 

'*The  owner  or  other  party  having  an  interest  in  any  build- 
ing, staging  or  other  structure  or  any  thing  attached  to  or  con- 
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nected  with  a  building  or  other  structure  which  shall  be  un- 
safe, so  as  to  endanger  life,  shall  immediately,  upon  notice  re- 
ceived from  the  inspector,  cause  the  same  to  be  made  safe  and 
secure,  or  taken  down,  and  where  the  public  safety  requires  im- 
mediate action,  the  inspector  may  enter  upon  the  premises  with 
such  assistants  as  may  be  necessary,  and  cause  the  said  struc- 
ture to  be  secured  or  taken  down  without  delay,  and  the  passers- 
by  to  be  protected  at  the  expense  of  such  owner  or  party  in- 
terested." 

Among  the  general  powers  of  municipalities  at  this  time  were 
those  conferred  by  Section  1692  of  the  Revised  Statutes,  Sub- 
section 1  of  which  provides  that  municipalities  shall  have  power, 
and  council  may  provide  by  ordinance  for  the  exercise  and  en- 
forcement thereof  *' to  preserve  peace  and  good  order,  and  protect 
the  property  of  the  municipal  corporation  and  its  inhabitants." 
Sub-section  17  includes,  among  the  enumerated  powers,  the  power 
to  guard  against  injuries  by  fire ;  Sub-section  27,  the  power  to 
regulate  the  erection  of  buildings,  fences  and  other  structures 
within  the  corporate  limits;  Sub-section  30,  to  organize  and 
maintain  a  fire  department,  erect  necessary  buildings  therefor, 
etc. 

It  is  admitted  by  the  pleadings  that  H.  J.  Harks  was  inspec- 
tor of  buildings  in  the  city  of  Cleveland,  and  in  destrojong  plaint- 
iflf's  building,  acted  in  behalf  of  defendant. 

All  the  statutes  above  referred  to  have  since  August  14,  1900, 
been  repealed,  and  in  their  stead  the  Ohio  Municipal  Code  has 
been  enacted. 

Plaintiff  claims  that  the  statutes  above  referred  to  are  un- 
constitutional,  being  special  legislation.  Such  is  the  case,  but 
we  hold  that  the  acts  of  Harks  in  the  premises  were  the  acts  of  a 
de  facto  officer,  acting  under'a  law  which  had  not  at  the  time  been 
declared  unconstitutional,  and  that  his  ofiScial  acts  while  so  acting 
are  valid.  State,  ex  rely  v.  Bingham,  11  C.  C,  245;  Hick  v.  the 
Findlay  Window  Glass  Co,,  16  C.  C,  111 ;  State  v.  Gardner,  54 
0.  S.,  24. 

It  is  further  claimed  by  plaintiff  that  the  law  is  in  contra- 
vention of  the  constitutional  provision  that  private  property 
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shall  ever  be  held  inviolate,  and  shall  not  be  taken  for  public 
use  without  compensation  therefor  being  first  made  in  money. 

We  think  not ;  the  statute  is  in  exercise  of  the  police  power  of 
the  state.  Upon  this  subject  see  Billon  on  Municipal  Corpora- 
tions,  Sections  141,  379,  955 ;  Evansville  v.  Miller,  38  L.  R.  A., 
161,  and  extended  note. 

The  above  authorities  dispose  of  the  contention  by  plaintiff  that 
the  city  had  no  authority  to  tear  down  his  building  no  matter 
what  its  condition,  but  they  all  recognize  the  rule  that  if  the  pub- 
lic good  did  not  require  the  act  to  be  done — ^if  the  act  was  not 
apparently  and  reasonably  necessary,  the  actors  can  not  justify, 
and  would  be  responsible. 

We  think  the  plaintiff  attempted  to  raise  the  latter  issue,  i.  t.. 
that  the  public  good  did  not  require  the  tearing  down  of  his 
building;  that  such  tearing  down  was  not  apparently  and  rea- 
sonably necessary;  and  on  this  issue  he  should  have  been  per- 
mitted to  go  to  the  jury. 

For  this  reason  it  was  error  for  the  trial  judge  to  sustain  the 
defendant's  objection  to  the  introduction  of  any  evidence  by  the 
plaintiff  and  to  direct  a  verdict  for  the  defendant,  and  for  said 
error  the  judgment  is  reversed. 


DESIGNATION  OF  BENEFICIARY  BY  WIIX. 

Circuit  Court  of  Cuyahoga  County. 

F.  Dhonau,  Jr.,  v.  Susan  Clare  Striebinger  and  Marie 
Van  Camp. 

Decided,  June  6,  1904. 

Mutual  Benefit  Societies— Step-Children  May  be  Beneficiaries  as  ''Mem- 
hers  of  Fainily" — Beneficiary  May  6e  Designated  by  WW. 

1.  Where  step-children,  taken  into  the  home  at  a  tender  age  are  reared 
as  children  of  the  step-father  and  after  marriage  one  of  them  re- 
mains in  the  home  of  the  step-father,  they  can  be  designated  as 
beneficiaries  of  a  member  in  a  mutual  benefit  association,  whose 
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constitution  requires  that  beneficiaries  shall  be  members  of  the 
family  or  someone  related  to  the  member  by  blood. 
2.  The  designation  of  the  beneficiaries  of  a  member  of  a  mutual  benefit 
association  may  be  made  by  will  so  long  as  those  designated  be- 
long to  the  class  from  which  they  are  to  be  selected. 

Albert  Mendelson  and  McKeney  &  BelviUe,  for  plaintiff  in 
error. 

E,  K.  Wilcox  and  F.  C.  Friend,  contra. 

Hale,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  issues  tried  and  determined  in  the  trial  court  relate  to 
the  disposition  of  the  benefits  of  a  deceased  member  of  a  benefit 
association. 

In  1881,  Robert  Jaite  became  a  member  of  the  Ancient  Order 
of  United  Workman  and  continued  a  member  of  that  order  until 
liis  death,  which  occurred  on  the  2d  day  of  January,  1900.  Hte 
fulfilled  all  his  obligations  to  the  order  while  thus  a  member. 
In  the  certificate  issued  to  him,  his  wife  Elizabeth  was  named 
as  the  beneficiary.  She  died  on  the  2d  day  of  December,  1899, 
.just  one  month  prior  to  the  death  of  her  husband.  After  the 
death  of  his  wife,  no  other  beneficiary  was  designated,  unless 
such  designation  was  made  by  him  in  his  will,  which  was  exe- 
cuted on  the  2d  day  of  December,  1899,  just  a  few  days  before 
his  death.  The  clause  of  the  will  which,  it  is  claimed,  made  such 
designation  reads  as  follows: 

''Fifth.  I  give,  devise  and  bequeath  to  Susan ^Clara  Strie- 
binger  and  Marie  Van  Camp  my  life  insurance  of  $2,000  made 
payable  to  my  wife,  now  deceased,  each  $1,000  and  further,  to 
Marie  Van  Camp  my  fire  insurance  business,  and  my  household 
furniture  shall  be  divided  between  said  Susan  Clara  Strie- 
binger  and  Marie  Van  Camp.  My  horse,  buggy  and  tools  I  give 
to  George  Van  Camp.'' 

The  provision  regarding  the  designation  of  the  beneficiary  in 
this  order  is  contained  in  Section  46  of  the  constitution,  and 
reads : 

**  Beneficiaries. — Each  member  shall  designate  the  person  or 
persons  to  whom  the  Beneficiary  Fund  due  at  his  death  shall  be 
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paid,  who  shall,  in  every  instance,  be  one  or  more  members  of 
his  family,  or  some  one  related  to  him  by  blood,  or  his  aflSanced 
wife,  who  shall  be  dependent  upon  him." 

The  object  of  the  order,  as  expressed  in  its  by-laws  and  con- 
stitution, is: 

**To  pledge  the  members  to  the  payment  of  a  stipulated  sum 
to  such  beneficiaries  as  a  deceased  member  may  have  desi^ated, 
while  living,  under  such  restrictions  and  upon  such  conditions 
as  the  laws  of  the  order  may  prescribe." 

There  are  several  errors  alleged  for  which  it  is  claimed  the 
judgment  should  be  reversed,  but  chiefly  three  are  relied  on: 

1st.  That  the  defendants  in  error,  Mrs.  Striebinger  and  ^Irs. 
Van  Camp,  are  not  of  the  class  which  the  member  was  author- 
ized to  designate  as  a  beneficiary,  and  therefore  their  designa- 
tion is  entirely  nugatory. 

2d.  That  the  designation  of  a  beneficiary  could  not  be  made 
by  will,  and  is  therefore  inoperative. 

3d.  That  the  will  does  not  sufficiently  designate  in  terms  the 
defendants  in  error  as  the  beneficiaries,  and,  further,  that  it 
does  not  so  definitely  designate  the  benefits  under  the  term  "in- 
surance" that  it  should  be  operative. 

Now,  as  to  the  first  point,  whether  these  parties  belong  to  that 
class  that  might  be  designated:  IVtr.  Jaite  shortly  before  be- 
coming a  member  of  this  order,  was  married  to  hLs  wife,  Eliza- 
beth, designated  in  the  certificate.  The  wife  at  that  time  h^d 
two  daughters,  one  three  years  of  "age  and  the  other  six,  now 
IMrs.  Striebinger  and  Mrs.  Van  Camp.  They  were  taken  into 
the  family  of  Jaite  and  educated,  clothed,  fed  and  treated  en- 
tirely and  absolutely  as  his  own  children,  he  calling  them  hfe 
children^  and  they  calling  him  father.  In  1893,  perhaps,  one  of 
the  daughters  was  married,  Mrs.  Striebinger;  later  Mrs.  Van 
Camp  was  married.  Both  of  these  stepdaughters  have  looked 
to  their  father's  home  as  their  home,  as  children  look  to  the  old 
home  after  they  have  left.  Later  Mrs.  Van  Camp's  husband  met 
with  reverses  and  misfortune  came  upon  that  family.  'She  and 
her  husband  were  taken  into  the  family  of  Mr.  Jaite,  provided 
for  and  looked  after  until  his  death.    Some  three  years  prior  to 
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his  death  they  became  absolutely  members  of  his  family  and  de- 
pendent upon  him.  Mrs.  Striebinger,  as  I  have  said,  has  gone 
back  and  forth  to  the  old  homestead.  Now  under  the  circum- 
stances of  this  particular  case,  we  hold  that  these  parties  did 
come  within  the  class  that  might  have  been  designated  by  MV. 
Jaite  as  the  beneficiaries  under  the  will. 

It  is  said  that  this  designation  could  not  be  made  by  will. 
Let  it  be  borne  in  mind  that  this  is  arcase  in  which  the  beneficiary 
has  died  and  no  other  beneficiary  named  in  her  place.  The  rules 
of  the  order,  Section  47,  provide: 

*'If  one  or  more  of  the  beneficiaries  shall  die  during  the  life- 
time of  the  member,  the  surviving  beneficiary  or  beneficiaries 
shall  be  entitled  to  the  share  of  such  decedent,  equally,  unless 
otherwise  provided  in  the  beneficiary  certificate;  and  if  all  the 
beneficiaries  shall  die  during  the  lifetime  of  the  member,  and  he 
shall  have  made  no  other  direction  in  his  beneficiary  certificate, 
the  benefit  shall  be  paid  to  his  widow;  if  he  leave  no  widow, 
then  said  benefit  shall  be  paid,  share  and  share  alike,  to  his. 
children;  his  grandchildren,  living  at  the  time  of  his  death,  to 
take  the  share  to  which  their  deceased  parent  would  be  entitled 
if  living;  if  there  be  no  children  nor  grandchildren  of  the  de- 
ceased raeraber  living  at  the  time  of  his  death,  then  said  benefit 
hhall  be  paid  to  his  mother  if  living,  and  if  she  be  dead  at  the 
time  of  his  death,  then  to  his  father  if  living,  and  should  there 
be  no  one  living  at  the  deatli  of  the  member  entitled  to  said 
benefit  under  the  pro\4sions  of  Section  46,  then  the  same  shall 
revert  to  the  beneficiary  fund  of  the  grand  lodge." 

It  will  be  borne  in  mind  that  this  is  a  controversy  between  the 
beneficiaries  named  and  the  grand  lodge.  No  other  beneficiary 
is  disputing  the  claim;  the  benefits  go  to  the  grand  lodge  only, 
if  there  be  no  one  under  Section  46  entitled  to  its  benefits.  Now, 
this  section  that  I  have  read  named  certain  parties — the  widow, 
children,  grandchildren,  the  mother,  the  father — ^but  there  are 
others  named  in  Section  46  who  are  entitled  to  these  benefits  be- 
fore it  goes  to  the  grand  lodge.  How  shall  they  be  designated  t 
It  does  not  name  them.    The  language  of  the  section  reads: 

''Each  member  shall  designate  the  person  or  persons  to  whom 
the  beneficiary  fmnd  due  at  his  death  shall  be  paid,  who  shall, 
in  every  instance,  be  one  or  more  members  of  his  family,  or  some 
(jne  related  to  him  by  blood." 
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It  may  be  his  father,  his  mother,  brother  or  sister  are  entitleil 
to  the  benefits.  It  may  be  some  of  those  specifically  enumerated 
or  otherwise.  No  designation  is  made  in  Section  47  as  to  the  de- 
pendent party  taking.  We  find  there  was  neither  widow,  chil- 
dren, grandchildren,  father  or  mother.  The  order  says  it  may 
go  to  **one  or  more  members  of  his  family,"  a  dependent,  and  if 
there  is  any  one  under  Section  46  who  can  take,  then  the  grand 
lodge  does  not  take  it.  Clearly  in  this  case  there  was  not  the 
slightest  excuse  for  this  order  refusing  the  payment  to  Mrs.  Var, 
Camp.  She  was  a  member  of  Mr.  Jaite's  family;  she  was  de- 
pendent upon  him.  Neither  the  constitution  and  by-laws  of  the 
order  nor  the  statutes  designate  any  way  in  which  the  members 
shall  designate  the  beneficiary  as  a  member  of  his  family,  or  as 
a  dependent,  and  we  are  of  opinion  that  it  may  be  done  by  will. 

The  statute  itself  contemplates  that  it  may  not  be  done  in  the 
lifetime  of  the  member.  HoW  shall  it  be  done?  Manifestly, 
.  only  in  the  way  it  was  done  here.  At  all  events,  we  hold  that  it 
was  a  sufficient  designation. 

Again,  it  is  said  that  the  language  of  the  will  is  not  a  suffi- 
cient designation.  Certainly  it  is  clearly  a  designation  of  the  par- 
ties. They  are  named  by  name,  and  they  are  the  daughters  of 
his  wife,  and  there  can  bo  no  doubt  that  he  intended  this  benefit 
under  the  term  *' insurance. "  He  refers  to  the  fact  that  his 
wife  was  named  as  beneficiary,  hence  we  hold  that  the  designa- 
tion by  will  could  be  made,  and  that  designation  is  sufficient. 

We  reach  the  same  conclusion  that  was  reached  by  the  trial 
court.  We  think  this  judgment  was  not  only  right  but  rests 
upon  a  good,  solid,  legal  foundation.  The  judgment  of  the  court 
of  common  pleas  is  affirmed. 
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DEFENSES  UNDER.  A  POLICY  OF  CASUALTY  INSURANCE. 

Circuit  Court  of  Cuyahoga  County. 

The  Ohio  ^Ioulding  ^Fanufacturing  Company  v.  The  Stand- 
ard Life  and  Accident  Insurance  Company. 

Decided,  December,  1903. 

Bjftoppel — Casualty  Insurance — Defending  Action  Brought  Against  In- 
suredy  Not  a  Waiver  of  Conditions  in  Policy. 

In  an  action  against  a  casualty  insurance  company  to  recover  the 
amount  of  a  Judgment  for  personal  injuries  secured  against  the 
holder  of  a  policy  by  one  of  his  employees,  the  fact  that  the  insur- 
ance company  defended  the  action  in  which  the  Judgment  was 
secured  against  the  assured,  does  not  amount  to  an  estoppel,  nor  is 
it  a  waiver  of  conditions  in  the  policy  that  it  shall  not  cover  loss 
from  liability  for  any  injuries  caused  by  failure  of  the  assured  to 
comply  with  the  requirements  of  any  law  respecting  the  safety  of 
^persons,  nor  to  injuries  resulting  through  the  employment  of  a 
child. 

Smith  &  Tafty  for  plaintiff  in  error. 
Hoyt,  Dustin  dt  KHley,  contra. 

Hale,  J. ;  Wincu,  J.,  and  ^Iarvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

On  the  12th  day  of  ^lay,  1897,  the  defendant  made  and  issued 
to  the  plaintiff,  who  was  then  engaged  in  the  manufacture  of 
mouldings,  doors,  sash  and  blinds,  in  the  city  of  Cleveland,  its 
policy  of  insurance  by  the  terms  of  which  it  insured  the  plaintiff 
against  damages  on  account  of  any  injuries  to  its  employees 
caused  by  accident  for  twelve  months  from  said  date.  A  copy 
of  the  policy  is  attached  to  the  petition  and  made  a  part  thereof. 
The  action  was  prosecuted  by  the  plaintiff  against  the  defendant 
in  the  court  of  common  pleas  to  enforce  the  provisions  of  this 
policy. 

The  following  facts  appear  from  the  record: 

On  the  13th  day  of  October,  1897,  during  the  life  ftf  the  policy, 
Martin  Uhas,  an  employee  of  the  plaintiff,  was  injured  while  en- 
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gaged  in  said  employment.  His  injuries  were  caused  by  accident 
within  the  terms  of  the  policy.  Immediate  notice  was  given  to 
the  insurance  company  by  the  plaintiflE  of  such  injuries.  Uhas 
claims  that  his  injuries  were  caused  by  the  negligence  of  the 
plaintiff,  and  brought  an  action  against  it  to  recover  compeiua- 
tion  for  such  injuries. 

The  defense  in  this  action  was  conducted  by  the  insurance 
company,  as,  by  the  terms  of  its  policy,  it  was  bound  to  do. 

The  action  resulted  in  a  judgment  in  favor  of  Uhas  against 
the  plaintiff,  which,  after  a  review  and  affirmance  in  the  circuit 
court,  the  plaintiff  paid.  The  total  amount  of  the  judgment  and 
costs  paid  by  plaintiff  to  Uhas  was  $756.56. 

The  plaintiff  sought  in  this  action  to  recover  of  the  insurance 
company  the  amount  of  the  judgment  and  costs  so  paid  to  Uhas. 
and  all  allegations  are  made  in  the  petition  necessary  to  entitle 
the  plaintiff  to  a  judgment  for  such  sum. 

The  defendant  denied  any  liability  under  this  policy,  and 
alleged  that  the  policy  contained  these  two  clauses- 

''1.  This  policy  does  not  cover  loss  from  liability  for  any  in- 
juries caused  by  the  failure  of  the  assured  to  comply  with  the 
requirements  of  any  law  or  ordinance  respecting  the  safety  of 
persons. 

**2.  This  policy  does  not  cover  loss  from  liability  for  injuries 
to  any  child  employed  contrary  to  law,  nor  to  any  child  under 
fourteen  years  of  age,  nor  does  this  policy  cover  any  injury  due 
wholly  or  in  part  to  the  employment  of  any  such  child." 

It  is  then  alleged  that  Uhas  was  employed  by  the  plaintiff 
contrary  to  law,  and  reference  is  made  to  the  act  of  April  S. 
1890,  wherein  it  is  provided  that  no  child  under  the  age  of  six- 
teen years  shall  be  employed  by  any  person,  firm  or  corporation 
in  this  state  at  employment  where  its  life  or  limb  is  in  danger, 
or  its  morals  may  be  depraved  by  such  employment. 

It  alleged  further  that  Martin  Uhas,  at  the  time  of  his  em- 
ployment and  of  his  injuries,  was  a  child  under  sixteen  years  of 
age,  and  that  the  employment  was  of  a  dangerous  character 
whereby  his  life  and  limbs  were  in  danger,  specifying  that  the 
employment  was  about  a  rapidly-moving  circular  rip  saw. 
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The  reply  took  issue  with  this  defense,  and  alleged  that  the 
defendant  waived  all  rights  it  had  to  such  defense  and  is  es- 
topped from  asserting  the  same  by  the  facts  specifically  set  forth 
by  said  reply,  the  chief  of  which  is  that  the  defendant,  with  such 
knowledge  as  it  had  of  the  facts  of  the  case,  by  taking  the  burden 
of  the  defense  of  the  original  action,  is  estopped. 

1.  It  is  claimed  that  the  court  erre<l  in  the  exclusion  of  evi- 
dence offered  by  the  plaintiff  in  support  of  the  claim  made  by  it 
that  the  defendant  had  waived  all  rights  to  insist  upon  this  de- 
fense. This  evidence  consisted  mainly  of  conversations  had  be- 
tween the  attorney  of  the  insurance  company  and  Philip  De- 
cumbe,  the  general  manager  of  the  plaintiff  company,  and  were 
to  the  effect  that  Mr.  Wilcox,  as  attorney  for  the  insurance  com- 
pany, had  objected  to  the  plaintiff  making  any  settlement  with 
Mr.  Uhas.  The  policy  provides  that  the  assured  **  Shall  not 
settle  any  claim  except  at  his  own  costs,  nor  incur  any  expense, 
nor  interfere  with  any  negotiations  for  settlement  in  any  legal 
proceeding  without  the  consent  of  the  company  given  in  writ- 
ing, but  he  may  provide  at  the  time  of  the  accident  such  imme- 
diate surgical  relief  as  is  imperative."  In  view  of  this  provision 
of  the  ])olicy  the  plaintiff's  testimony  was  wholly  immaterial. 
If  the  insurance  company  did,  by  an  authorized  agent,  object 
to  any  settlement  made  by  the  moulding  company,  it  only  did 
what  it  had  a  right  to  do  under  the  terms  of  the  policy,  and  such 
fvidence  would  have  no. tendency  in  sTipport  of  a  waiver  of  the 
condition  of  the  policy  relied  on  by  the  insurance  company.  We 
think  there  was  no  error  in  any  of  the  rulnigs  upon  the  exclu- 
sion or  admission  of  testimony. 

2.  It  is  claimed  that  the  trial  court  erred  in  holding  as  a 
matter  of  law  that  under  the  evidence  submitted  on  the  trial  of 
Ihe  case  the  insurance  company  had  not  waived  its  right  to  in- 
sist upon  the  defense  made  in  its  answer.  We  think  the  court 
correctly  ruled  upon  this  proposition.  There  was  no  evidence 
offered  either  by  plaintiff  or  defendant  upon  which  a  finding  of 
the  jury  in  favor  of  such  waiver  could  be  sustained,  unless  the 
mere  fact  that  the  insurance  company  took  charge  of  the  defense 
in  the  original  action  against  the  plaintiff  by  Uhas  was  in  law 
such  waiver;  but  we  hold  that  the  mere  fact  that  that  defense  was 
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conducted  by  the  insurance  company  as  by  the  terms  of  the  pol- 
icy it  was  bound  to  do,  was  not  and  could  not  operate  as  a 
waiver  of  its  rights  under  the  policy.  It  would  hardly  be 
claimed,  if  the  insurance  company,  without  any  knowledge  what- 
ever that  the  boy  Uhas  was  under  sixteen  years  of  age  at  the 
time  of  his  employment  and  injuries,  conducted  said  defense 
and  subsequently  learned  the  facts  as  to  the  age  of  the  boy, 
that  it  would  be  estopped  from  enforcing  the  provisions  of  this 
policy,  or  had  in  any  way  waived  such  provisions.  The  most 
that  can  be  said  of  the  evidence  in  this  case  on  behalf  of  the 
plaintiff  is  that  Uhas,  from  the  inception  of  his  case  against  the 
plaintiff,  was  claiming  his  age  to  be  under  sixteen  years,  hut  that 
the  plaintiff  was  at  all  times  insisting  that  he  was  more  than 
sixteen  years  at  the  time  of  his  emplo3Tnent  and  of  his  injuries. 
Statements  to  that  effect  were  made  to  the  attorney  for  the  in- 
surance companj',  and  it  can  not  rightfully  be  claimed  that  Iv- 
cause  the  insurance  company,  under  the  assurance  by  the  plaint- 
iff that  the  boy  was  more  than  sixteen  years  of  age  at  the  time  of 
his  employment,  entered  upon  and  conducted  said  defense,  it 
waived  its  right  to  insist  upon  the  terms  of  the  policy.  It  was 
the  duty  of  the  insurance  company  to  conduct  said  defense.  It 
had  so  contracted  in  the  policy,  and  it  could  not  be  justified  in 
disregarding  its  contract  because  IThas  or  his  guardian  claimetl 
him  to  be  less  than  sixteen  years  of  age,  while  the  assured  was 
insisting  that  he  was  of  greater  age. 

The  issue  was  fairly  made  by  the  pleadings,  whether  the  em- 
ployment of  Uhas  was  in  violation  of  the  statute  above  quoted, 
and  therefore  any  accident  to  him  not  within  the  terms  of  th^' 
policy.  The  court  refused  to  submit  this  issue  to  the  jury,  hut 
said  to  the  jury  that  the  employment  of  the  boy,  if  under  six- 
teen years  of  age,  to  work  in  the  place  he  was  injured  was  nn 
lawful.  In  so  charging  the  jury  it  is  claimed  that  tlie  court 
erred.  It  is  true  that  a  question  of  fact  was  raised  by  this  issu^', 
and  it  probably  would  have  been  better  to  have  submitted  that 
issue  to  the  jury  for  determination,  but,  after  a  careful  twi- 
sideration  of  all  the  testimony  bearing  upon  that  issue  it  i« 
made  certain  that  the  jury  must  have  found  the  employment  to 
have  been  unlawful.    Any  other  i?onclu8ion  than  that  reached  by 
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the  jury  would  not  have  been  permitted  to  stand.  We  are,  there- 
fore, of  opinon  tliat  this  judgment  should  not  be  reversed  for 
this  alleged  error. 

There  was  some  conflict  in  the  evidence  offered  upon  the  trial 
as  to  the  age  of  the  boy  at  the  time  of  his  employAient  and  in- 
juries. That  issue  was  properly  submitted  to  the  jury  and  there 
was  a  finding  by  the  jury  that  the  boy  was  under  the  age  of 
sixteen  years  at  the  time  of  the  injuries. 

If  we  are  right  in  our  determination  of  these  several  propo- 
sitions, there  is  no  error  for  which  this  judgment  should  be  re- 
versed. 

The  judgment  of  the  court  of  common  pleas  is,  therefore,  af- 
firmed. 


COMPENSATION  TO  AN  ADMINISTRATOR  OF  AN 
AimiNISTRATOR. 

Circuit  Court  of  Cuyahoga  County. 

Edward  Madden,   Administrator,   v.   Edward   M.   McGilun, 
Administrator. 

Decided,  February  29,  1904. 

Under  circumstances  warranting  it,  the  probate  court  has  authority  to 
allow  special  compensation  and  attorney  fees  to  the  administrator 
of  the  estate  of  an  administrator  of  another  estate,  for  extra  serv- 
ices performed  by  the  last  administrator  and  his  attorneys  in  and 
about  the  filing  of  the  final  account  of  the  deceased  administrator 
of  the  first  estate. 

Winch,  J. ;  Hale,  J.,  and  M(arvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

It  appears  that  Sarah  McGuire  died  in  this  county,  leaving 
an  estate  of  which  Mary  McGillin  was  appointed  administratrix, 
and  when  Mary  McGillin  died,  Edward  M.  McGillin  was  ap- 
pointed her  administrator,  and  filed  a  final  account  that  should 
have  been  filed  by  Mary  McGillin  as  administratrix  on  the  es- 
tate of  Sarah  McGuire,  claiming  special  compensation  and  attor- 
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ney  fees  for  extra  services  rendered  in  and  for  the  filing  of  that 
final  account,  which  were  allowed  by  the  probate  court  in  the 
sum  of  one  hundred  dollars  for  extra  compensation  to  the  ad- 
ministrator, and  seventy-five  dollars  attorney  fees. 

The  matt^  went  to  the  common  pleas  court  and  the  common 
pleas  court  allowed  the  attorney  fees,  but  reversed  the  probate 
court  on  the  allowance  to  the  administrator  for  extra  compen- 
sation. 

We  hold,  that  under  cireumstances  warranting  it,  the  probate 
court  has  authority  to  allow  special  eompensation  and  attorney 
fees  to  the  administrator  of  the  estate  of  an  administrator  of 
another  estate,  for  extra  services  performed  by  the  last  admin- 
istrator and  his  attorneys  in  and  about  the  filing  of  the  final 
account  of  the  deceased  administrator  of  the  first  estate. 

And  so,  upon  the  review  of  this  case,  we  find  that  attorney 
fees  were  properly  allowed,  and  owing  to  the  fact  that  the  ac- 
count itself  is  not  before  us  or  attached  to  the  record  or  bill  of 
exceptions,  we  are  unable  to  determine  whether  the  extra  compen- 
sation should  have  been  allowed  the  administrator,  or  not,  and 
therefore  aiBrm  the  common  pleas  court  in  the  reversal  of  the 
probate  court. 

The  judgment  of  the  court  of  common  pleas  is  aifirmed  in  that 
regard. 

Both  the  petition  of  the  plaintiff  in  error  and  the  cross-petition 
of  the  defendant  in  error  are  dismissed. 


END  OF  VOLUME  XXIV. 
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ACCORD  AND  SATISFACTION— 
A  person  injured  by  a  defect  on 
premises,  by  compromising  with 
the  lessee  makes  the  lessor  a  joint 
tort  feasor  and  releases  him.    475. 

ACKNOWLEDGMENT— 

Where  in  an  acknowledgment 
before  a  Justice  of  the  peace  he  is 
described  in  the  body  thereof  as 
notary  public,  this  does  not  invali- 
date it.     275. 

The  officer's  certificate  is  en- 
titled to  great  weight  and  is  not 
overcome  by  the  testimony  of  the 
grantor  and  her  husband  that  she 
did  not  acknowledge  the  instru- 
ment.    275. 

AGENCY- 

Inferred  from  previous  acts. 
348. 

Where  a  son  has  permitted  a 
father  to  have  charge  of  property, 
collect  rents,  make  repairs  and 
alterations,  an  agency  to  buy  ma- 
terials for  other  alterations  will 
be  presumed.    348. 

Prior  similar  acts  by  the  agent 
with  the  principal's  approval  is  a 
common  way  to  show  authority  to 
do  the  act  in  question.    348. 

A  real  estate  broker  is  entitled 
to  his  commission  although  the 
contract  he  procures  is  so  imper- 
fect as  to  be  unenforcible  if  the 
buyer  is  ready  and  able  to  carry 
out  the  contract  notwithstanding 
its  infirmity.    361. 

Circumstances  which  show  that 
an  attorney  of  a  corporation  tak- 
ing title  to  land  purchased,  in  his 
own  name,  was  acting  for  the 
corporation.     380. 

As  dual  agency  must  be  spec- 
ially pleaded  in  defense  and  not 


by  general  denial,  the  burden  to 
prove  it  is  on  the  defendant.    521. 

An  agent  without  pay  who  loans 
money  on  a  farm  after  ascertain- 
ing that  the  title  is  perfect  in 
the  borrower's  grantor,  but  ac- 
cepts an  unrecorded  deed  to  the 
borrower  without  investigating 
and  it  proves  to  be  a  forgery,  Is 
liable  to  his  principal  for  the  loss 
on  the  ground  of  gross  negligence. 
97. 

AMENDMENT— 

Substituting  a  charee  of  undue 
influence  in  place  of  fraud  during 
trial  and  refusing  a  continuance 
is  not  error,  especially  if  any  pos- 
sible error  is  removed  by  the 
Jury  finding  there  was  unsound- 
ness of  mind  but  no  undue  influ- 
ence.   103. 

APPEAL— 

The  requirement  of  G.  C,  11210, 
to  file  the  transcript  by  the  second 
day  of  the  term  next  after  the 
bond  or  notice  is  given  means  the 
next  term  after  it  is  actually  given 
and  not  the  next  term  after  the 
full  twenty  days  for  giving  it  un- 
der G.  C,  11207.    215. 

Whether  an  appeal  lies  to  a 
justice's  discharge  of  an  attach- 
ment is  waived  by  trial  in  the 
common  pleas  on  the  merits  with- 
out challenging  the  Jurisdiction. 
247. 

An  action  to  foreclose  a  mort- 
gage and  for  personal  judgment  on 
the  note  is  not  appealable.    495. 

E}quitab]e  defenses  to  an  action 
on  a  note  does  not  make  the  case 
appealable  where  they  only  go  to 
allowing  certain  credits  and  not 
to  extinguish  the  note.    495. 
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A  motion  to  set  aside  a  final 
order  is  not  appealable,  for  other- 
wise the  time  for  appeal  could 
be  prolonged  at  the  will  of  the 
party.     504. 

APPEARANCE>— 

A  motion  to  strike  a  petition  in 
error  from  the  files  as  not  filed  in 
time,  the  motion  stating  that  no 
appearance  is  entered  except  for 
this  purpose,  is  not  a  general  ap- 
pearance nor  is  an  application  to 
amend  the  motion.    576. 

An  informal  complaint  that  the 
amount  of  the  error  bond  was  not 
sufficient  to  protect  is  not  an  en- 
try of  appearance,  no  motion  to 
increase  it  having  been  filed.    576. 

ASSIGNMENT— 

Whether  a  contractor's  orders 
to  pay  a  sum  out  of  the  amount 
coming  due  him  are  assign- 
ments pro  tanto,  depends  on  the 
intent.  If  the  orders  are  given 
to  sub-contractors  of  the  work, 
the  presumption  is  strong  that 
they  are  not  bills,  but  assignments. 
The  fact  that  the  fund  consists 
of  amounts  due  on  four  distinct 
contracts*  will  not  prevent  the 
orders  being  assignments  if  such 
was  the  evident  intention  as 
against  a  subsequent  assignment 
of  the  entire  contracts.    257. 

ATTACHMENT— 

Whether  an  appeal  lies  to  a 
justice's  discharge  of  an  attach- 
ment is  waived  by  trial  in  common 
pleas  court  on  the  merits  without 
challenging  Jurisdiction.    247. 

Defendant's  marriage  the  day 
after  levy  does  not  entitle  her  to 
claim  the  property  as  exempt.  247. 

Defendant's  claim  that  she  does 
not  own  the  property,  but  it  be- 
longs to  another,  can  not  be  deter- 
mined on  her  motion  to  discharge. 
247. 

An  action  under  G.  C,  11851, 
against  a  non-resident  garnishee 
to  reach  credits  is  not  for  the  re- 
covery of  specific  property  author- 
izing constructive  service  under 
G.  C,  11292,  par.  9.    508. 


ATTORNEY— 

Illegal  contract  for  recovery  of 
alimony.    69. 

An  attorney  may  be  proceeded 
against  in  a  summary  way  by  ap- 
plication or  motion  for  recusal 
to  turn  over  papers  and  docih 
ments  to  his  clients,  although  6. 
C,  1711,  only  relates  to  money,  and 
a  verification  on  belief  only  by 
an  agent  of  one  of  the  clients  fa- 
miliar with  the  facts  is  sufficient 
582. 

Special  compensation  and  attor- 
ney's feesjnay  be  allowed  to  the 
administrator  of  an  administra- 
tor for  settling  the  accounts  of 
latter.    607. 


BANKS— 

Antinsurance  broker's  authority 
to  collect  premiums  is  not  author- 
ity to  endorse  and  collect  checks 
payable  to  the  company  for  pre- 
miums, and  a  bank  which  cashes 
them  on  his  endorsement  of  the 
company's  name  and  collects  them 
from  the  drawee  banks  is  liable  to 
the  company  as  for  conversion,  al- 
though it  might  recover  from  pol- 
icy holders  and  they  from  the 
drawee  banks  who  paid  on  forged 
indorsements.    485. 

BILLS,  NOTES  AND  CHECKS- 
One  who  signs  a  note  for  the 
Critic  Co.  is  personally  liable 
thereon,  for  he  is  the  one  who 
promises  to  pay.    143. 

BRIDGE— 

A  decree  requiring  a  railroad  to 
construct  a  "suitable"  draw-brldyc 
is  not  complied  with  by  one  oper- 
ated by  hand  and  requiring  thirty 
men  to  be  collected  to  move  It  and 
delaying  boats  for  half  an  hour. 
The  fact  that  very  few  boats  pass 
is  no  excuse,  because  under  such 
discouragement  there  never  will 
be  more.    432. 

Approval  of  the  plan  of  the  pres- 
ent draw-bridge  by  the  Secretary 
of  War  and  by  the  state  board  of 
public  works,  but  not  disclosing 
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the  motive  power,  will  not  prevent 
the  court  from  finding  the  present 
mode  unsuitable  and  ordering  a 
different  motive  power.    432. 

BROKER— 

G.  C,  6346-4,  fo.  bidding  making 
loans  "upon"  chattels  without  a 
license  is  not  violated  by  a  loan 
with  taking  from  the  borrower 
a  paper  certifying  that  she  owned 
certain  undescrlbed  property  and 
that  it  was  not  encumbered,  prob- 
ably intended  to  frighten  her  into 
the  belief  that  it  was  pledged.  The 
language  of  a  penal  statute  can 
not  be  stretched  to  cover  Its  spirit 
in  order  to  deter  others  by  punish- 
ing defendant  for  not  getting  a 
license  to  do  what  he  did  not  do. 
545. 

BUILmNG  CONTRACT— 

Where  a  contractor  on  request 
of  the  employer  puts  a  larger  pro- 
portion of  cement  In  concrete  than 
required  by  the  specifications,  he 
is  entitled  to  the  additional  cost 
thereof.    183. 

A  party  to  whom  a  commission 
is  promised  if  he  will  procure 
$80,000  for  a  contractor  to  be  used 
in  carrying  out  the  contract  and 
a  like  commission  for  any  addi- 
tional amount,  having  raised  the 
$80,000  and  received  his  commis- 
sion is  under  no  obligation  to  raise 
further  funds  and  has  no  lien  on 
the  company's  bonds  placed  In 
trust  to  protect  funds  advanced  to 
the  contractor  nor  any  right  of 
action  against  the  company  for 
wrongfully  forfeiting  the  contrac- 
tor's contract.    188. 


CARRIER— 

Elevator  in  ofllce  building— see 
Elevatob. 

Where  goods  are  loaded  on  a 
car  on  a  spur  track  near  plaint- 
iff's establishment  and  are  de- 
stroyed by  fire  before  starting,  the 
fact  that  the  fire  originated  on 
plaintiff's  premises  does  not  show 
that   the   loss    was   without    the 


carrier's  fault  without  proof  by 
the  carrier  that  it  could  not  still 
have  saved  the  goods.    92. 

A  carrier  has  no  right  to  start 
his  car  if  it  imperils  his  passen- 
gers, although  they  be  an  unrea- 
sonable time  in  alighting;  hence 
it  is  proper  to  refuse  a  charge 
that  the  passenger  could  not  re- 
cover if  the  car  was  standing  long 
enough  for  her  to  alight  and  noth- 
ing prevented  her  from  alighting 
and  she  started  to  alight  as  the 
car  started.    298. 

Although  a  carrier  of  passen- 
gers is  not  liable  for  the  acts  of 
an  intervening  agency,  yet  if  there 
is  a  known  impending  danger  he 
must  exercise  care  accordingly. 
If  a  strike  is  in  progress  with 
known  danger,  the  highest  practi- 
cable care  must  be  used.  If  pas- 
sengers on  a  street  car  are  injured 
during  a  strike  by  an  explosion, 
the  carrier  is  not  liable  unless 
he  had  reason  to  expect  danger. 
585. 

CHARGE  OF  COURT— 

Where  the  charge  as  given  is 
clearly  the  law,  failure  to  give 
fuller  explanation  is  not  error  if 
not  asked  for.    60. 

Where  the  court  refuses  certain 
charges  asked  before  argument,  a 
general  exception  not  stating  that 
it  is  to  the  refusal  to  charge  at 
that  time  Is  not  error  if  the  charge 
after  argument  contains  the  sub- 
stance thereof.    183. 

Describing  refusal  to  perform  as 
repudiation  Is  not  error.    426. 

A  charge  to  the  jury  to  use 
their  sense  of  fair  play  and  good 
conscience  and  not  to  be  influenced 
by  anything  but  a  desire  to  do 
what  is  right.  Is  misleading  when 
no  reference  is  made  to  the  law 
and  the  facts.    521. 

CHATTEL  MORTGAGE— 

A  chattel  mortgage  made  by  one 
who  is  known  by  different  names, 
if  signed  by  her  with  her  correct 
name  with  a  slight  variation  (To- 
zler  for   Tozer),  is  notice  when 
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recorded  as  against  a  subsequent 

mortgage  signed   in   a  name  by 

which  she  is   commonly  known. 

286. 

CONSTITUTIONAL  LAW— 

A  statute  that  before  one  can 
be  licensed  to  have  a  livery  stable 
in  a  residence  neighborhood  he 
must  secure  the  consent  of  owners 
within  300  feet,  is  not  a  delega- 
tion of  legislative  power  nor  void 
as  a  discrimination  in  favor  of 
those  who  already  have  ptables. 
337, 

The  state,  under  its  police 
power,  may  delegate  to  a  city  the 
right  to  raze  buildings  which  have 
become  dangerous,  the  jury  to  say 
if  the  act  was  apparently  reason- 
ably necessary.    594. 

CONTEMPT— 

After  the  case  has  been  trans- 
ferred to  another  county.  133. 

A  notary's  order  of  commitment 
of  a  witness  for  refusing  to  be 
sworn  by  reciting  the  witness  re- 
fuses to  be  sworn,  sufficiently 
shows  a  specific  order  to  be  sworn. 
The  order  need  not  recite  that 
the  notary  is  not  a  relative  or 
attorney  or  interested,  nor  need 
it  aver  refusal  to  affirm,  for  sworn 
includes  this.    7. 

A  notary's  commitment  of  a 
witness  for  refusal  to  be  sworn  is 
not  to  be  attacked  on  the  ground 
that  his  deposition  had  already 
been  taken  when  the  prior  deposi- 
tion showed  refusals  to  answer 
the  required  questions.  And  if  an 
order  of  court  is  necessary  to  a 
second  deposition,  it  is  substan- 
tially given  by  the  court  having 
stopped  the  trial  for  that  purpose. 
10. 

A  libel  on  a  judge,  however 
false,  vile,  and  venomous,  is  not  a 
contempt  unless  it  tends  to  im- 
pede the  administration  of  a  pend- 
ing case,  which  it  does  not  do  if 
relating  to  a  proceeding  which  has 
ended.    42. 

CONTRACTS— 

A  contract  by  which  an  attorney 
is  to  receive  one-half  of  what  he 


can  get  as  alimony  out  of  the 
husband  of  his  client,  being  illegal 
and  a  fraud  on  the  court,  the  attor- 
ney's promise  to  divide  such  ex> 
pected  share  with  a  detective  for 
introducing  the  client  to  him  is 
not  enforcible.    69. 

A  clause  in  a  franchise  to  street 
railway  that  if  a  certain  vladnct 
should  be  made  safe  for  heary 
traffic  or  street  cars  the  company 
would  pay  a  certain  sum  towards 
the  expense,  was  a  condition  of 
the  grant  and  not  dependent  on 
a  continued  use.    241. 

A  contract  by  a  trustee  and  an- 
other, by  his  custui  construed  as 
one.    139. 

Where  defendant  has  refused  to 
perform  and  claims  the  contract  is 
no  longer  in  force,  it  is  not  error 
for  the  court  to  say  to  the  jury 
that  defendant  admitted  he  re- 
pudiated it.    426. 

An  agreement  by  all  stockhold- 
ers whereby  preferred  stockhold- 
ers remit  all  dividends  overdue 
and  accruing  to  a  future  date  on 
condition  that  the  common  stock- 
holders stand  an  assessment  of 
$40  per  share,  lacks  neither  mutu- 
ality or  consideration  and  is  en- 
forcible  against  a  common  stock- 
holder who  has  failed  to  pay  the 
assessment    454. 

Where  a  village  and  gas  com- 
pany have  made  a  rate  contract, 
the  gas  company  has  no  right  to 
enforce  a  minimum  charge  and 
injunction  lies.    537. 

CORPORATIONS— 

A  promoter's  liability  to  a  cor- 
poration for  secret  profits  is  lim- 
ited to  the  profits  actually  made 
by  him  and  does  not  extend  to 
cover  inferiority  in  value  of  what 
he  furnished.    161. 

Circumstances  which  show  that 
an  attorney  of  a  corporation  tak- 
ing title  to  land  purchased  in 
his  own  name,  was  acting  for  the 
corporation.    380. 

A  director  is  conclusively  pre- 
sumed to  know  the  acts  of  the 
board  of  directors  and  its  agents. 
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Hence  If  he  has  guaranteed  to  It 
the  performance  of  a  third  per- 
son's contract  he  can  not  avoid 
liability  on  the  ground  that  he  had 
no  notice  of  default  until  such 
third  person  became  insolvent,  nor 
that  time  for  performance  had 
been  extended  without  his  knowl- 
edge.   391. 

Director  of  corporation  conclu- 
sively presumed  to  know.  391. 

A  stockholder  can  not  bring  a 
class  suit  for  wrongs  done  the 
corporation  to  the  injury  of  the 
stock  unless  he  avers  a  demand  on 
the  corporation  or  its  receiver  to 
bring  the  suit.    499. 

An  agreement  by  all  stockhold- 
ers whereby  preferred  stockhold- 
ers remit  all  dividends  overdue 
and  accruing  to  a  future  date  on 
condition  that  the  common  stock- 
holders pay  an  assessment  of  $40 
per  share,  lacks  neither  mutuality 
or  consideration  and  is  enforcible 
against  a  common  stockholder 
who  has  failed  to  pay  the  assess- 
ment.    454. 

A  corporation  having  made  it 
possible  for  its  transfer  agent  to 
confuse  stock  held  by  him  as  trus- 
tee for  parties  with  treasury  stock, 
whereby  part  is  lost  by  his  defal- 
cation, is  liable  to  such  parties 
for  such  of  the  stock  entrusted  to 
the  transfer  agent  as  was  returned 
to  the  treasury.     569. 

COSTS— 

A  motion  to  re-tax  costs  must 
be  made  in  a  reasonable  time,  and 
a  delay  of  four  years,  when  most 
of  the  officials,  as  clerk  and  sher- 
iff, who  could  be  called  on  to  ex- 
plain are  out  of  office,  is  laches 
and  too  late.    491. 

COURTS—- 

That  a  Judge  is  a  stockholder  in 
a  plaintiff  company  does  not  dis- 
qualify him  so  as  to  render  void  a 
default  Judgment  entered  by  him, 
being  a  mere  formal  matter,  and 
the  same  is  not  open  to  collateral 
attack.    33. 


The  clause  in  G.  C,  1687,  "or  is 
otherwise  disqualified,"  brings  into 
the  statute  all  the  common  law 
disqualifications,  and  the  statutory 
remedy  by  affidavit  of  prejudice 
applies  to  all  and  is  exclusive.    33. 

A  common  pleas  reversal  of  an 
order  of  the  probate  court  without 
a  bill  of  exceptions  is  erroneous, 
for  it  is  presumed  that  the  pro- 
bate court  acted  upon  proper  evi- 
dence.   125. 

Unreported  decisions  of  the  Su- 
preme Court  will  not  be  consid- 
ered as  authorities.    462. 

An  attorney  may  be  proceeded 
against  in  a  summary  way  for 
refusal  to  turn  over  papers  and 
documents  to  his  client.     582. 


DAMAGES— 

In  a  contract  to  buy  an  article 
having  an  easily  ascertainable 
market  value,  to-wit,  flour,  a  clause 
that  on  breach  the  damages  shall 
be  fixed  by  a  rule  that  gives  an 
amount  greatly  in  excess  of  the 
real  damage,  which  is  the  differ- 
ence in  value  (as  by  charging  in 
addition  a  per  cent,  for  carrying 
the  flour  and  another  per  cent, 
for  commissions  for  buying  and 
re-selling),  will  be  construed  as 
a  penalty  and  not  as  liquidated 
damages.    289. 

Where  a  tenant  falls  into  cellar 
door,  located  In  dark  common 
passageway  well  known  to  tenant, 
if  door  is  left  open  by  another 
than  landlord  or  his  servants, 
landlord  not  liable.    542. 

DECEDENTS    ESTATES— 

Beneficiaries  of  a  life  insurance 
policy  are  entitled  to  recover 
from  the  estate  amount  borrowed, 
with  their  consent,  by  the  owner 
of  the  policy.    459. 

DEDICATION— 

G.  C,  3723,  requiring  acceptance 
of  a  dedication  by  ordinance,  is 
is  not  to  perfect  the  city's  title, 
but  to  protect  it  from  liability  for 
care;    and    an    adoption    of    the 
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street  by  the  platting  commission 
is  a  complete  acceptance  of  the 
title  if  any  is  required.    22. 

DEEDS— 

Where  defendant  has  violated  a 
building  restriction  in  an  insig- 
nificant degree  by  building  an  open 
porch  two  feet  over  the  building 
line,  but  plaintiff  with  full  knowl- 
edge made  no  protest  until  con- 
siderable expense  was  incurred 
and  did  not  object  to  similar  in- 
fractions by  several  other  lot 
owners,  injunction  will  be  refused. 
282. 

A  deed  left  in  escrow  for  de- 
livery at  the  grantor's  death,  re- 
serving a  life  estate  in  himself 
and  with  power  in  him  to  sell, 
is  not  made  void  by  the  preserva- 
tion of  a  power  to  sell,  but  the 
power  is  void  in  analogy  to  the 
doctrine  of  restraint  on  aliena- 
tion; hence  at  his  death  the 
grantees  and  not  the  heirs  take. 
353. 

DESCENTS— 

A  deceased  husband  is  not  the 
ancestor  of  his  relict.     449. 

Ancestral  property  of  a  deceased 
husband  devised  to  his  wife  ceases 
to  be  ancestral  in  her  hands  and 
hence,  under  G.  C,  8573,  does  not 
descend  to  the  blood  of  the  origi- 
nal ancestor  because  they  are  not 
of  her  blood.    449. 

Ancestral  property  of  a  deceased 
husband  devised  to  his  wife  who 
leaves  a  will,  not  being  ancestral, 
the  next  of  kin  of  the  husband  and 
those  of  his  blood  or  of  his  an- 
cestor have  no  such  interest  as 
entitles  them  to  contest  her  will. 
449. 

DEVISED— 

Real  estate  which  by  the  will  is 
not  to  be  sold  until  the  widow's 
death  is  not  converted  into  per- 
sonalty by  being  sold  on  order  of 
the  probate  court  before  her  death 
so  as  to  give  her  a  distributive 
share  on  her  rejection  of  the  will. 
413. 


Where  a  childless  testator 
makes  specific  bequests  to  his 
widow  and  in  the  residuary  clause 
gives  her  an  interest  in  the  "un- 
disposed or*  property,  the  specific 
bequests  do  not,  upon  her  refusal 
to  take  under  the  will,  become  un- 
disposed, but  is  then  intestate 
property  which  she  may  take  as 
next  of  kin.    41;$. 

DIVORCE  AND  ALIMONY— 

Illegal  contract  for  recovery  of 
alimony.    69. 

Contempt  for  non-payment  of 
alimony  after  case  had  been  trans- 
ferred to  another  county.    133. 

Delay  for  twenty-four  years  to 
ask  alimony  after  a  husband  has 
secured  a  divorce  in  another  state, 
during  all  of  which  time  he  owned 
real  estate  in  the  county  and  the 
wife  had  re-married,  makes  her 
claim  stale.    68. 

Although  the  divorce  statute  is 
silent  as  to  appointing  a  trustee 
to  make  defense  for  an  insane  de- 
fendant, the  general  statute,  O.  C. 
11249,  applies  and  requires  such 
appointment.    492. 

Where  a  divorce  case  against  an 
insane  defendant  is  dismissed 
without  final  hearing,  an  appeal 
lies  to  determine  an  issue  made 
as  to  property  rights  (G.  C,  12002) 
without  deciding  whether  the  in- 
sanity is  a  bar  to  divorce.    493. 

G.  C,  11987,  giving  common 
pleas  courts  jurisdiction  over 
children  in  divorce  suits,  was  not 
superseded  by  the  juvenile  court 
statutes.  The  common  pleas  juris- 
diction continues  and  precludes 
the  juvenile  court.  The  principle 
that  the  court  first  obtaining  juris- 
diction retains  it  .exclusively  until 
final  disposition  applies.    151. 

Refusal  to  grant  a  divorce  and 
alimony  does  not  bar  an  action 
for  alimony  and  support  of  child, 
though  based  on  the  same  acts 
set  forth  in  the  first  petition,  if 
coupled  with  a  further  allegation 
that  those  acts  resulted  in  a  sepa- 
ration and  that  plaintifT  and  the 
child  are  now  destitute.    666. 
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ELECTION  BETWEEN  RIGHTS- 
The  three  freeholders  and  pro- 
bate judge,  under  G.  C,  5163,  con- 
stitute a  special  tribunal  in  a  spe- 
cial proceeding,  and  their  decision 
is  final  and  not  reviewable.    561. 

ELECTIONS— 

Right  to  vote  for  village  officers 
while  proceedings  are  pending  for 
annexation.     561. 

ELEVATORS— 

G.  C,  1027,  par.  4,  requiring  all 
unused  openings  of  elevator  shafts 
to  be  closed  in,  does  not  apply  to 
a  window  in  the  shaft  for  light 
and  air  into  the  recess  of  which 
plaintiff's  foot,  projecting  beyond 
the  platform,  was  caught.     90. 

A  passenger  elevator  in  an  office 
building  is  a  carrier;  hence  in  a 
petition  by  the  employee  of  a  ten- 
ant for  negligent  operation  of  the 
elevator  an  averment  of  the  em- 
ployment of  a  minor  as  operator 
contrary  to  the  statute  should  be 
stricken  out;  for  liability  depends 
on  the  duty  to  exercise  care, 
whether  by  an  adult  or  a  minor 
operator.    135. 

EMINENT  DOMAIN— 

Where  in  a  land-owner's  action 
under  G.  C,  11084,  for  the  value 
of  land  occupied  by  a  railroad 
which  he  claims  to  own  is  decided 
in  favor  of  the  railroad,  he  is  not 
entitled  to  expenses  and  attorney's 
fees  under  G.  C,  1066.    262. 

A  city  can  not  grant  to  a  rail- 
way the  right  to  cross  a  street 
with  five  tracks  running  from  a 
main  line  into  its  adjoining  rail- 
way yard  and  thus  in  reality  be- 
coming part  of  the  yard,  for  the 
right  to  do  so  could  not  be  appro- 
priated.   305. 

Mandatory  injunction  lies  to  re- 
store the  street  where  it  has  been 
torn  up  by  the  railroad.    305. 

G.  C,  3678,  authorizing  a  city 
to  appropriate  property  outside  its 
limits,  is  not  to  be  restricted  to 
property  wholly  outside  of  any 
other  municipality,  and  a  city  may 


enlarge  its  park  area  by  appropri- 
ating contiguous  land  although  in 
another  city.     317. 

The  county  treasurer,  being  a 
mere  ministerial  officer,  is  not  a 
necessary  party  in  order  to  de- 
duct taxes  from  the  compensation 
awarded.     374. 

As  in  an  appropriation  by  a  city 
title  does  not  pass  until  compen- 
sation has  been  paid  or  secured, 
the  taxes  which  are  a  lien  at  that 
date  must  be  deducted  and  paid. 
Nor  is  the  rule  applicable  to  judi- 
cial sales  to  be  applied.    374. 

ERROR— 

Leave  to  file  a  petition  in  error 
by  the  common  pleas  court  to 
review  a  police  court  conviction 
is  not  necessary.    264. 

A  charge  to  the  jury  to  use  their 
sense  of  fair  play,  etc.,  without 
reference  to  law  and  the  facts,  is 
misleading.     521. 

Admission  of  incompetent  evi- 
dence in  a  criminal  case  over  ob- 
jection is  cured  where  the  court, 
as  clearly  and  emphatically  as 
could  be,  orders  the  jury  to  disre- 
gard it,  although  it  was  not  so 
withdrawn  until  after  the  case 
had  been  argued.    579. 

ESTOPPEL— 

Refusal  to  grant  a  divorce  and 
alimony  does  not  bar  an  action 
for  alimony  and  support  of  child, 
when.    566. 

evidence- 
To  charge  that  between  wit- 
nesses of  equal  credibility  the  af- 
firmative testimony  of  those  who 
heard  a  gong  outweighs  the  nega- 
tive testimony  of  those  who  did 
not  hear  it,  is  error  without  the 
qualification  of  equal  opportunity 
to  hear.    1. 

A  witness'  statement  in  a  colli- 
sion case  that  plaintiff  "could  not 
see  the  street  car"  may  be 
striken  out  where  the  jury  by 
having  the  positions  of  the  car,  the 
plaintiff's  buggy  and  an  obstruct- 
ing wagon  could  have  found  out. 
63. 
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On  trial  for  obtaining  money 
by  false  pretenses,  evidence  of 
similar  pretenses  to  others  is  not 
admissible,  as  it  does  not  tend  to 
prove  scienter.    404. 

Declarations  of  the  plaintiff  in 
a  personal  injury  case  as  to  her 
suffering  made  to  a  physician  who 
did  not  attend  the  case  or  to  a 
daughter  are  not  admissible.    463. 

As  dual  agency  must  be  specially 
pleaded  In  defense  and  not  by  gen- 
eral denial,  the  burden  of  proof 
is  on  defendant.    521. 

How  the  admission  of  incompe- 
tent evidence  over  objection  in  a 
criminal  case  is  cured  by  order 
of  the  court  to  the  Jury.    579. 

Rough  treatment  of  the  father 
by  a  son  may  be  shown  against 
him  in  a  contest  of  the  mother's 
will.    409. 

Declarations  of  the  testatrix  as 
to  why  she  kept  a  revolver  in  her 
bed;  tendency  to  show  fear  of  the 
son  to  whom  she  left  all  her  prop- 
erty, are  admissible  to  show  men- 
tal state.    409. 

Declarations  of  the  testator  be- 
fore or  after  making  the  will  if 
near  such  time,  are  admissible  to 
prove  state  of  mind  but  not  to 
prove  undue  Influence.  If  the 
declarations  tend  to  prove  both 
they  must  be  admitted  with  an  In- 
struction to  the  Jury  to  confine 
their  effect  to  showing  state  of 
mind.     409. 

EXECUTION— 

When  a  surety  on  replevin  bond 
may  have  execution  of  Judgment 
stayed.    553. 

EXECUTOR— 

The  probate  court  has  no  power 
to  order  that  part  of  a  distributive 
share  shall  be  reserved  and  de- 
posited in  the  Judge's  name  to 
await  an  attempt  to  collect  a  claim 
from  the  distributee.    125. 

Special  compensation  and  attor- 
ney's fees  may  be  allowed  in  a 
proper  case  to  the  administrator 
of  an  administrator  for  settling 
the  accounts  of  the  latter.   607. 


EXEMPTION— 

Defendant's  marriage  the  daj 
after  levy  does  not  entitle  her  to 
claim  the  property  as  exempt.  247. 


FALSE  PRETENSES— 

Similar  pretenses  to  others  not 
sufl^cient  to  sustain  charge  of 
false  pretenses.    404. 

It  is  no  defense  that  the  victim 
was  engaged  in  an  unlawful  busi- 
ness and  that  the  money  was  paid 
to  one  pretending  to  be  an  officer 
in  order  to  obtain  immunity.   404. 

That  the  money  was  obtained 
for  a  thing  to  be  done  in  the  fu- 
ture, as  where  the  fklse  pretense 
is  pretending  to  be  an  officer, 
coupled  with  a  promise  of  protec- 
tion in  an  illegal  busineea,  will 
not  relieve  from  prosecution.   404. 

G.  C,  13145,  making  it  penal  for 
one  to  represent  himself  as  a  for- 
tune teller  unless  licensed,  is  not 
violated  by  representing  to  a 
single  person  only  that  she  is  a 
spirit  medium  and  a  rose  bud. 
526. 


GAME^ 

G.  C,  1417,  making  it  unlawful 
to  have  in  possession  certain  ani- 
mals between  dates,  must,  in  order 
to  avoid  absurd  consequences,  be 
held  not  to  apply  to  animals  re- 
claimed and  tamed  as  pets.    481. 

GIFTS— 

Donations  of  money  to  a  re- 
ligious society,  for  which  it  gives 
an  annuity  bond  reciting  that  the 
gifts  are  executed  and  that  it  will 
pay  the  donor  an  annuity  for  life, 
which  it  does,  are  executed  gifts. 
95. 

Testamentary  capacity  not  suffi- 
cient to  sustain.    103. 

GOOD-WILL— 

A  retiring  partner  who  sells  the 
good-will  may  be  enjoined  from 
soliciting  old  customers  or  using 
his  knowledge  of  the  business  to 
attract  them.     556. 
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GUARANTY-- 

From  what  date  Interest  may  be 
charged.    339. 

A  written  request  to  "extend 
credit  to  the  extent  of  $100  to  my 
nephew"  is  not  continuing,  but  is 
limited  to  the  first  $100  worth  of 
goods  purchased;  for  such  instru- 
ment must  be  limited  to  the  first 
transaction  unless  its  language  is 
broad  enough  to  cover  future  cred- 
its and  can  not  be  modified  by 
parol  evidence.    478. 


HOMICIDE— 

A  charge  that  threats  by  de- 
ceased are  not  sufficient  provoca- 
tion to  reduce  second  degree  to 
manslaughter  is  error  where  there 
were  no  threats  shown.    145. 

HUSBAND  AND  WIFE>— 

Bequest  of  life  insurance.  30. 
A  deceased  husband  is  not  the 
ancestor  of  his  relict.  Ancestral 
property  of  deceased  husband  de- 
vised to  his  wife  ceases  to  be  an- 
cestral.   449. 


INJUNCTION— 

Doubtful  whether  insignificant 
violations  of  a  building  restriction 
by  plaintiff  and  others  estops  in- 
junction proceedings.     282. 

The  city  solicitor  has  ample 
power  under  G.  C,  4311,  without 
authority  of  council  and  regard- 
less of  its  wishes  to  enjoin  a  rail- 
way from  occupying  a  street,  un- 
der a  city  ordinance,  with  tracks. 
305. 

When  injunction  will  lie  against 
a  gas  company  which  endeavors 
to  enforce  a  minimum  charge.  537. 

A  retiring  partner  who  sells  the 
good-will  may  be  enjoined  from 
soliciting  old  customers,  etc.    656. 

INSANE^— 

An  insane  degenerate  with  para- 
noidal  delusions  in  the  form  of 
egomania  and  megalomania  may 
pursue  his  business  with  such  self- 
restraint  that  his  associates  will 


not  suspect  his  condition,  but  their 
testimony  must  yield  to  that  of 
alienists  who  find  him  to  be  un- 
doubtedly insane,  and  his  change 
of  beneficiary  of  his  life  insurance 
will  be  set  aside.    49. 

INSURANCE  (Life)— 

Where  the  owner  of  a  life  pol- 
icy, with  the  consent  of  the  bene- 
ficiaries, has  borrowed  money  on 
the  policy  for  his  own  use,  which 
loan  is  deducted  by  the  company 
on  paying  the  policy,  the  bene- 
ficiaries are  entitled  to  recover  the 
amount  from  his  estate.    459. 

INSURANCE  (Fire)— 

An  adjuster's  denial  of  liability 
on  the  ground  that  the  insured 
caused  the  fire  does  not  amount  to 
a  waiver  of  conditions  (e.  g., 
proofs  of  loss,  appraisement,  etc.) 
in  the  absence  of  proof  of  author- 
ity by  the  company.    465. 

Proof  of  waiver  of  the  condi- 
tions of  a  policy,  like  those  of  any 
other  written  contract,  must  be 
clear.    470. 

Whether  a  requirement  of  im- 
mediate notice  of  loss  (which 
means  In  a  reasonable  time)  has 
been  complied  with  is  a  question 
for  the  jury  under  the  circum- 
stances of  the  case.    511. 

G.  C,  95B6,  making  the  solicit- 
ing agent  the  agent  of  the  com- 
pany, makes  him  such  only  for 
purposes  of  making  the  contract 
and  not  for  receiving  notice  of 
loss.    511. 

In  determining  whether  an  im- 
mediate notice  of  loss  was  given 
(i.  e.,  in  a  reasonable  time),  evi- 
dence of  a  local  custom  to  give 
notice  to  the  soliciting  agent  is 
not  admissible.    511. 

INSURANCE  (Surety)— 

In  an  employer's  action  on  an 
indemnity  policy  for  the  amount 
of  a  Judgment  recovered  against 
him  by  an  employee,  the  fact  that 
the  company  defended  that  action 
is  not  an  estoppel  or  a  waiver  of 
its  condition  that  no  injury  is 
covered  in  case  the  employee  is 
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under  the  age  of  legal  employment. 
603. 

A  clause  that  the  policy  shall 
not  be  in  force  until  the  premium 
is  paid  and  that  only  certain  chief 
officers  can  extend  the  time,  is 
waived  by  an  agent's  delivery  of 
the  policy  in  which  receipt  of  pre- 
mium is  acknowledged,  where  a 
custom  of  such  agent  to  deliver 
policies  before  payment  is  known 
to  the  manager.    113. 

A  life  insurance  policy  on  a 
husband's  life  payable  to  his  wife 
and  "her  executors,  administra- 
tors or  assigns"  may  be  be- 
queathed by  her  to  her  husband. 
G.  C,  9398  and  9399,  do  not  apply. 
30. 

A  life  policy  payable  to  children 
probably  inures  to  grandchildren 
if  one  child  his  died.  But  if  the 
surviving  children  are  not  object- 
ing his  executor  can  not  raise  the 
question.    461. 

INTOXICATING  LIQUORS— 

One  who  keeps  large  quantities 
of  liquor  in  a  rented  room  6  by  8 
feet  without  windows  or  bed  can 
not  escape  conviction  on  the 
ground  that  G.  C,  6102.  permits 
keeping  liquor  in  dry  territory  in 
a  bona  fide  private  residence.    254. 


JUDGBOJNT— 

As  an  entry  nunc  pro  tunc  can 
be  made  only  on  clear  and  con- 
vincing evidence,  a  reviewing 
court  can  not  reverse  a  refosal  to 
allow  it  where  there  is  no  bill 
of  exceptions  showing  the  6Ti* 
dence.    110. 

On  distribution  under  a  judicial 
sale  transcripts  of  justice's  judg- 
ments must  be  paid  in  the  order 
of  their  filing  if  at  the  same  term, 
and  not  pro  rata,  under  G.  C, 
11661,  and  not  under  G.  C,  11665, 
which  relates  to  liens  by  levy  of 
execution.  110. 

A  judgment  against  one  or 
more  of  several  defendants  under 
G.  C.  11584,  leaving  the  action  to 
proceed    against    others,    is   only 


when  the  plaintiff  might  have  de- 
manded a  several  Judgment  had 
he  sued  the  defendants  separately; 
hence  where  he  could  not  hare 
sued  separately  the  vacation  by 
the  court  of  a  Joint  Judgment  as 
to  one  debtor  vacates  it  as  to  all. 
156. 

To  cancel  a  Justice's  Judgment 
on  the  ground  that  summons,  re- 
turned served  at  residence,  was 
never  served,  the  proof  of  non- 
service  must  be  conclusive.    220. 

Even  if  putting  an  assignment 
of  a  Judgment  on  the  docket  is 
constructive  notice,  yet  if  not  put 
on  until  the  Judgment,  plaintiff  is 
in  process  of  collecting  the  judg- 
ment by  setting  It  off  in  another 
county ;  and  without  notice  to  the 
debtor  the  principle  applies  of 
where  one  of  two  innocent  parties 
must  suffer  loss,  etc.    280. 

Although  in  a  former  action  the 
answer  was  a  general  denial  with- 
out claim  for  afl9rmative  relief 
but  evidence  was  offered  (it 
seems  to  be  on  a  counter-claim), 
this  makes  the  claim  res  judicata 
in  a  later  action  by  the  former 
defendant  against  the  former 
plaintiff.     357. 

JURY— 

Submitting  to  a  trial  by  the 
court  without  asking  for  a  jury  or 
objecting  until  afterwards,  waives 
a  jury  trial.    97. 

Where  a  gift  of  corporate  stock 
is  attacked  for  senility  of  the 
donor,  but  has  been  sold  by  the 
donee,  the  action  for  its  value  is 
one  for  money  only.    103. 

JUSTICE  OP  THE  PEACE- 

The  re-enactment  of  G.  C,  1S423. 
which  had  given  justices  criminal 
jurisdiction  over  the  county,  add- 
ing two  additional  classes  of  cases. 
did  not  repeal  by  implication  Sec- 
tion 43  of  the  Cincinnati  munici- 
pal court  act  depriving  justices  of 
all  criminal  Jurisdiction  in  Cincin- 
nati township,  passed  eleven  dajs 
earlier,  for  they  are  not  ir^econcl^ 
able.    249. 
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LANDLORD  AND  TENANT— 

A  lessee  under  an  invalid  lease 
surrendering  possession  but  leav- 
ing a  sub-tenant  in  part,  must  pay 
rent  while  the  sub-tenant  ie  in. 
J  77. 

A  lessor's  covenant  to  make 
needed  repairs  on  property  leased 
as  an  entirety  does  not  make  him 
liable  to  a  lessee  or  sub-lessee  for 
injuries,  for  he  is  not  in  control. 
233. 

A  tenant  having  acquiesced  in  a 
forfeiture ^of  his  lease  for  three 
months,  during  which  time  parts 
of  the  premises  have  been  leased 
to  others  and  by  them  sub-leased, 
will  not  be  relieved  in  equity.    343. 

Where  the  premises  become  un- 
inhabitable by  gradual  decay  from 
ordinary  causes,  as  by  faulty  con- 
struction, the  ravages  of  time  and 
missuse  by  prior  tenants,  G.  C, 
8521,  will  not  apply  to  entitle  the 
ii'uant  to  surrender.    426. 

Where  a  cellar  door  in  a  dark 
common  passage  in  a  fiat  building 
is  well  known  to  a  tenant  and  is 
left  open  by  others  than  the  land- 
lord and  his  servants  and  the  ten 
snt  falls  down  it,  the  landlord  is 
not  liable.    542. 

A  clause  in  a  lease  to  begin  on 
a  certain  date,  that  if  the  lessor 
is  unable  to  complete  the  building 
by  that  time  the  rent  shall  be  pro- 
portionately rebated,  does  not  re- 
late to  the  remedy  but  merely 
postpones  the  time  the  lease  takes 
effect;  hence  the  lessee  has  no 
right  to  rescind  for  a  delay.    488. 

LIBEL  AND  SLANDER— 

Publication  by  one  who  has 
bought  out  another's  stock  and 
business,  stating  that  fact  and  also 
that  the  latter  haJ  "suddenly  de- 
cided to  retire  from  the  busi- 
ness," neither  reflects  on  his  char- 
acter or  conduct  in  business  and 
hence  is  not  libellous  per  ae.    314. 

LICENSE— 

Section  6346-4.  The  language 
of  a  penal  statute  can  not  be 
stretched  to  cover  its  spirit  in 
order  to  deter  others  by  punish- 


ing defendant  for  not  getting  a 
license  to  do  what  he  did  not  io. 
545. 

LIEN  (Mechanic's)- 

No  error  in  taking  steps  to  per- 
fect the  lien  will  defeat  it  unless 
prejudicial  to  the  owner.    352. 

Mis-statement  of  the  ownership 
of  the  property  in  a  mechanic's 
lien  (naming  a  dead  woman  as 
owner  when  her  heir  had  inher- 
ited) does  not  invalidate  the  lien. 
348. 

LIMITATION— 

Where  plaintiff  voluntarily  dis- 
misses his  action,  though  without 
prejudice,  to  avoid  being  forced 
into  trial  when  unprepared,  such 
dismissal  is  not  a  failure  other- 
wise than  upon  the  merits  and 
does  not  prolong  the  time.    180. 

Title  by  adverse  possession  of 
a  street  rests  rather  on  estoppel 
than  limitation  and  obtains  only 
as  to  land  covered  by  valuable  im- 
provements. And  although  vehi- 
cles can  not  be  used  on  a  street 
strip  until  graded,  excluding  the 
public  from  It  for  some  fifty  years, 
by  fencing  the  whole,  gives  no 
title.    20. 

A  bank's  claim  against  a  pro- 
moter for  a  fraudulent  issue  of 
stock  to  himself  and  fraudulent 
taking  of  a  credit  is  not  saved 
from  limitation  by  non-discovery 
of  the  fraud,  for  the  bank  is  bound 
to  know  and  is  estopped  to  plead 
ignorance  of  the  stock  and  credit. 
161. 

A  bank's  claim  against  a  pro 
moter  of  the  corporation  for  se-^ret 
profits  in  the  purchase  and  sale  of 
furniture  to  it  is  not  based  on 
fraud  but  on  the  duty  owed,  ard 
accrues  on  the  consummation  of 
the  sale,  and  is  barred  in  fo«tr 
years  (G.  C,  11224),  though  the 
wrong  was  not  discovered  within 
that  period.    161. 


MALICIOUS  PROSECUTION— 

The  element  of  malice  must  be 
proven  as  a  fact  and  does  not  noc- 
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essarily  follow  from  want  of  prob- 
able cause,  and  a  charge  that  the 
Jury  may  assume  malice  in  sui^h 
case  is  error.    266. 

MASTER  AN0  SERVANT— 

Although  the  use  of  a  guard 
at  a  machine  which  throws  splint- 
ers which  are  apt  to  strike  the 
eye  are  not  usual  or  customary  in 
the  trade,  this  is  not  the  test  of 
due  care,  and  if  a  guard  can  be 
used  and  in  some  factories  are 
used  it  is  for  the  jury  to  say 
whether  due  care  has  been  exer- 
cised.   529. 

MAXIM— 

"Clean  hands" —  see  Corpora- 
tions. 

monopoly- 
No  defense  to  debt.  27. 
It  is  not  ground  to  enjoin  de- 
fendant from  drilling  for  oil  on 
certain  leased  premises  or  for 
quieting  title  against  defendant 
that  defendant  is  a  member  of  an 
unlawful  conspiracy  to  create  a 
monopoly  and  that  the  lease  was 
entered  into  in  furtherance  there- 
of.   27. 

MOTOR  VEHICLES— 

Error  in  charging  that  an  un- 
lawful speed  (automobile  case)  is 
negligence  per  se  is  not  ground 
for  reversal  where  this  is  alleged 
in  the  petition  as  a  substantive 
ground  of  relief.    225. 

MUNICIPAL  CORPORATIONS— 
A  convict  in  a  city  workhouse 
can  not  sue  the  city  for  injury  by 
the  negligence  of  workhouse  offi- 
cials.   503. 

Where  a  village  and  a  gas  com- 
pany have  made  a  rate  contract, 
the  gas  company  has  no  right  to 
enforce  a  minimum  charge,  and 
injunction  lies.    537. 

An  ordinance  fixing  gas  rates, 
when  accepted  by  the  company, 
constitutes  a  contract  (G.  C, 
3982),  and  a  municipality  author- 
ized to  make  a  contract  has  legal 
capacity  to  enforce  it.    537. 


Where  a  rate  contract  In  unam- 
biguous terms  is  made  between 
a  municipality  and  a  gas  companj, 
its  enforcement  is  within  the  juris- 
diction of  the  courts  and  is  not 
for  the  public  service  commission. 
537. 

Proceedings  before  county  com- 
missioners to  annex  part  of  a  vil- 
lage to  a  city  (G.  C,  3575)  are 
not  complete  until  the  city  council 
has  accepted  the  annexation  (G. 
C,  3559);  hence  up  to  that  time 
the  inhabitants  of  such  part  of  tbe 
village  can  vote  for  village  officers. 
561. 

One  elected  to  an  office,  created 
under  an  unconstitutional  act  is. 
before  it  is  declared  void,  a  de- 
facto  officer  and  his  acts  are  valid. 
594. 

MUTUAL  BENEFIT  SOCIETIES- 

In  a  fraternal  order  where  a 
member  may  change  his  beneflc- 
iary,  the  beneficiary  has  no  vested 
interest.     129. 

Although  the  constitution  of  a 
fraternal  order  provides  that  Its 
endowment  fund  is  for  the  bene- 
fit of  its  widows  and  orphans  but 
the  state  laws  allow  it  to  include 
the  mother  of  k  member,  if  it 
allows  a  member  to  change  his 
beneficiary  from  his  wife  to  bis 
mother  it  will  be  deemed  to  bare 
exercised  the  power  granted  by 
the  state  and  to  have  waived  tlie 
constitutional  provisions.    129. 

The  fact  that  a  man  changed  his 
beneficiary  from  his  wife  to  his 
mother  when  fatally  ill  with  tuber- 
culosis after  leaving  his  wife  and 
refusing  to  support  her  and  show- 
ing some  ill-will  towards  her,  does 
not  prove  unsoundness  of  mind  or 
undue  infiuence.    169. 

Where  a  former  beneficiary  paid 
some  of  the  assessments  oat  of 
her  own  money,  the  court  will 
on  distribution  restore  them.  169. 
Designation  of  beneficiaries  may 
be  made  by  will.    598. 

Step-children  who  made  their 
home  with  their  step-father  and 
remained    with    him    even  after 
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marriage  may  be'  made  benefi- 
ciaries in  a  society  (A.  O.  U.  W.) 
which  requires  beneflciarles  to  be 
members  of  the  family  or  related 
by  blood.    598. 


NAME— 

Where  a  chattel  mortgagor  is 
known  by  more  than  one  name. 
286. 

NEX5LIGBNCE— 

Positive  and  negative  testimony 
of;  relative  value  of  such  testi- 
mony.   1.  ^ 

The  mo  tor  man  of  a  street  car 
must  exercise  greater  care  at  in- 
tersections than  between  streets, 
but  drivers  of  other  vehicles  must 
exercise  greater  care  in  crossing 
tracks  between  streets  than  at  in- 
tersections.    1. 

Whether  a  chauffeur  exercised 
ordinary  care  in  driving  from  pri- 
vate grounds  upon  a  track  in  face 
of  an  approaching  car  which 
struck  his  machine  is  for  the 
Jury.     1. 

A  witness  whose  observation 
and  experience  makes  his  Judg- 
ment reliable  may  give  his  opin- 
ion of  the  speed  of  a  street  car, 
although  he  is  in  the  car,  the  same 
as  if  he  was  not  on  board.    60. 

Violation  of  a  speed  ordinance 
is  not  per  se  negligence,  but  only 
an  element  to  be  considered.    60. 

Where  one  about  to  drive  across 
a  street  car  track  would  have  dis- 
covered an  approaching  car  by 
using  his  senses  with  ordinary 
care,  he  is  guilty  of  contributory 
negligence  if  run  down.    60. 

On  the  issue  whether  the  speed 
of  a  street  car  exceeded  the  ordi- 
nance rate  of  twelve  miles  per 
hour  a  witness  answers  that  it  was 
moving  "very  fast"  or  "at  an  aw- 
ful rate"  may  be  stricken  out  as 
too  uncertain.    60. 

The  question  of  the  liability  of 
the  owner  of  an  office  building  on 
account  of  an  elevator  accident  is 
not  affected  by  the  fact  that  the 


elevator  was  being  operated  by  an 
infant.    185. 

It  is  for  the  Jury  to  decide 
whether  due  care  has  been  exer- 
cised in  the  use  of  a  machine 
guard  which  is  not  in  general  use. 
529. 

NEW  TRIALr— 

The  time  for  filing  the  motion 
dates  from  the  verdict  and  not 
from  the  overruling  of  a  motion 
for  Judgment  on  a  special  verdict 
274. 

Where  the  significance  of  a  con- 
versation depends  on  the  emphasis 
placed  on  certain  words  (as  where 
by  emphasizing  the  pronoun  "1" 
would  show  that  defendant  was 
binding  himself  personally  and  not 
as  president  of  a  company),  a  re- 
viewing court  will  construe  them 
to  sustain  the  verdict.    473. 


OFFICE  AND  OFFICBRr- 

Members  of  county  boards  of 
education  are  not  county  officers. 
81. 

A  power  to  remove  or  suspend 
an  officer  or  employee  includes  a 
power  to  reduce  to  a  lower  rank. 
321. 

A  statute  passed  by  a  two-thirds 
vote  (Constitution,  Art.  II,  Section 
29)  requiring  a  county  to  pay  ad- 
ditional compensation  for  past 
services  is  not  a  law  of  a  general 
nature  nor  retroactive.    400. 

A  deputy  employed  at  a  yearly 
salary  can  not  recover  extra  pay 
for  time  in  excess  of  eight  hours 
per  day.  A  modification  of  the 
original  employment  that  a  day's 
work  should  be  eight  hours  is 
without  consideration.    443. 

A  public  officer,  unlike  an  agent 
who  goes  beyond  his  authority, 
does  not  bind  himself  personally, 
unless  he  has  acted  entirely  with- 
out authority  and  also  *has  used 
apt  words  to  bind  himself.    443. 

One  elected  to  an  office,  created 
under  an  unconstitutional  act,  is, 
before  it  is  declared  void,  a  de 
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facto  officer  and  his  acts  are  valid. 
594. 


PARENT  AND  CHILI>— 

One  who  Is  shown  to  he  the  par- 
ent of  a  child  born  in  or  out  of 
wedlock  and  able  to  support  it  may 
be  convicted  under  G.  C,  13008, 
for  failure  to  provide  without  no- 
tice or  demand,  for  the  parent  is 
bound  to  know.    296. 

PARTIES—- 

The  county  treasurer  being  a 
ministerial  officer  is  not  a  neces- 
sary party  to  an  appropriation 
proceeding  in  order  to  enable  him 
to  deduct  taxes  from  the  compen- 
sation awarded  in  appropriation. 
374. 

PARTITION— 

The  rule  that  an  excess  pay- 
ment over  his  share  by  one  joint 
purchaser  gives  him  an  equitable 
lien  for  the  excess  on  distribution 
does  not  apply  where  the  other 
purchaser  loans  the  money  to  his 
co-purchaser  to  pay  for  the  lat- 
ter's  share.    420. 

Where  the  partnership  name  is 
fanciful,  not  disclosing  the  part- 
ners, the  general  notice  of  disso- 
lution which  may  be  necessary  for 
non-dealers  who  knew  of  the  part- 
nership, is  not  necessary  as  to  a 
non-dealer  who  did  not  know  that 
the  retired  partner  had  been  a 
member  of  the  firm.    55. 

PLEADING— 

Refusal  to  compel  defendant  to 
make  its  answer  definite  by  speci- 
fying in  what  particular  plaintiff 
was  negligent  is  not  prejudicial  if 
no  evidence  thereof  was  offered 
which  plaintiff  could  not  have  an- 
ticipated.   60. 

An  exhibit  is  not  part  of  a  peti- 
tion and  can  not  be  examined  on 
demurrer  to  determine  whether 
there  is  a  defect  of  parties  defend- 
ant.   222. 

A  cause  of  action  for  real  estate 
commissions  on  an  express  con- 
tract and  one  on  quantum  meruit 


on  the  same  transaction  are  not 
inconsistent  and  the  court  has  dis- 
cretion to  overrule  a  motion  to 
elect.    521. 

As  dual  agency  must  be  specially 
pleaded  in  defense  and  not  by  gen- 
eral denial,  the  burden  of  proof 
is  on  defendant    521. 

A  motion  to  strike  petition  from 
the  files;  when  not  filed  in  time. 
576. 

POLICE  POWER— 

The  state  may  delegate  to  a 
city  the  right  to  raze  buildings 
which  have  become  dangerous. 
594. 

POOLING— 

Where  stockholders  have  made 
a  pooling  agreement  but  have 
never  done  anything  to  put  it  into 
effect  and  have  for  years  ignored 
its  existence,  one  of  them  who  has 
purchased  stock  in  violation  there 
of  can  not  Insist  on  the  others 
carrying  it  out  while  refusing  to 
surrender  to  the  pool  the  stock 
purchased  by  himself.  He  does 
not  come  into  equity  with  clean 
hands.    74. 


RAILROADS— 

A  carrier  must  use  such  care 
for  the  safety  of  passengers  in  a 
strike  or  other  impending  danger 
as  the  circumstances  demand.  585. 

REAL  ESTATE  COMMISSION- 
A  cause  of  action  for,  on  an  ex- 
press contract  and  one  on  quantum 
meruit  on  same  transaction  are 
not  inconsistent,  and  a  court  has 
discretion  to  overrule  motion  to 
elect.    521. 

RELEASE— 

A  finding  that  a  release,  reciting 
$350  as  consideration,  of  all  causes 
of  action,  including  a  balance  of  a 
$400  alimony  decree,  is  based  on 
sufficient  consideration,  can  not  be 
reversed  if  the  bill  of  exceptions 
does  not  contain  all  the  evidence; 
for  it  must  be  assumed  that  prior 
payments  left  a  less  balance  of 
alimony,  so  that  there  was  a  mar- 
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gin  to  support  release  of  other 
claims.     230. 

If  one  of  the  parties  to  an  agree- 
ment to  settle  a  case  repudiates 
an  integral  part  of  it  and  the 
other  party  tenders  back  what  was 
paid  and  elects  to  disavow  the 
whole,  the  rescission  is  an  accom- 
plished fact  and  requires  no  judi- 
cial determination  of  the  result. 
12. 

To  sustain  a  gift  by  a  living  per- 
son without  immediate  prospect  of 
death  requires  contractual  capac- 
ity; mere  testamentary  capacity 
Is  not  sufficient.    103. 

RESCISSION— 

Where  a  mother,  aged  and  in  a 
mental  decline,  conveys  her  prop- 
erty to  her  son  without  other  con- 
sideration than  his  promise  to 
support  her,  which  is  no  consider- 
ation, as  he  does  not  work,  there 
is  a  presumption  of  undue  influ- 
ence of  which  burden  is  on  him  to 
remove;  failing  to  do  which  the 
deed  is  set  aside.    328. 

Although  there  is  no  official 
fiduciary  relationship  between  the 
administrator  and  widow  of  an 
intestate  as  to  real  estate,  yet  it 
may  exist  de  facto ;  and  where  she 
is  old  and  illiterate  and  he  is  her 
brother-in-law  and  her  husband 
recently  died,  the  inequality  of  the 
parties  requires  the  court  to  scru- 
tinize a  deed  by  her  to  him  and 
to  set  it  aside  if  her  rights  were 
not  disclosed  to  her.    497. 


SALES— 

A  seller  billing  goods  shipped  at 
a  price  in  excess  of  the  contract 
and  refusing  to  correct  the  in- 
voice thereby  repudiates  the  con- 
tract, and,  if  the  buyer  refuses  to 
accept  the  goods,  can  not  recover 
even  the  agreed  price.    385. 

Retaining  and  using  goods  after 
inspection  or  reasonable  opportu- 
nity to  inspect  waives  any  defect 
therein  when  there  is  no  express 
warranty.    479. 

Where  a  broker  having  agreed 
to   sell   stock   to   another   broker 


deliverable  within  ninety  days  as- 
signs for  benefit  of  creditors  with- 
out having  any  of  the  stock  on 
hand,  whereupon  the  buyer  sup- 
plies himself  from  the  market  at 
a  lower  price,  the  assignee  has  no 
claim  for  the  difference  in  price. 
Nor  can  a  rule  of  the  stock  ex- 
change that  transactions  shall  be 
"closed"  on  insolvency  apply.  501. 
Where  a  purchaser  to  whom 
goods  are  sent  is  to  select  those  he 
desires  and  return  the  others  "on 
demand"  and  buyer  elects  not  to 
keep  any  of  them,  he  may  after 
reasonable  time  (one  week)  ship 
them  back  without  waiting  further 
for  a  demand  and  is  not  liable  for 
loss  of  the  goods  in  transit.    411. 

SCHOOLS— 

The  power  of  the  county  board 
(G.  C,  4736,  104  O.  L.,  136)  to  ar- 
range schools  and  change  districts 
so  as  to  be  most  easily  accessible 
to  pupils  will  not  be  Interfered 
with  by  the  court  in  the  absence 
of  clear  proof  of  gross  abuse  of 
discretion.     81. 

Under  Section  3,  Article  VI,  of 
the  Constitution  as  amended  in 
1912,  the  Legislature  has  full 
power  to  provide  for  the  public 
school  system,  ana  G.  C,  4728,  et 
seq.  (104  O.  L.,  136)",  is  within  the 
limits  of  that  power.    81. 

G.  C,  4736  (104  O.  L.,  136)  that 
the  county  board  of  education  may 
change  districts  and  transfer  ter- 
ritory from  one  rural  or  village 
district  to  another,  does  not  limit 
it  to  adding  territory  from  one 
rural  district  to  another,  but  it 
may  attach  territory  of  a  rural 
district  to  a  village  district.    81. 

G.  C,  4728  (104  O.  L.,  136),  pro- 
viding that  members  of  a  county 
board  of  education  shall  be  elected 
by  the  presidents  of  village  and 
rural  boards,  is  not  contrary  to 
Section  2,  Article  X  of  the  Consti- 
tution, requiring  county  officers 
to  be  elected;  for  they  are  not 
county  officers,  which  means  those 
whose  jurisdiction  is  co-extensive 
with  the  county,  since  city  dis- 
tricts are  exempted  by  G.  C,  4684. 
81. 
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SELF-DEFENSE— 

As  a  plea  of  self-defense  admits 
and  justifies  the  killing,  if  the 
accused  stands  on  his  plea  of  not 
guilty  and  does  not  admit  the 
killing  a  charge  as  to  self-defense 
is  prejudicial,  since  it  assumes  a 
killing  and  shifts  the  burden  to 
prove  justification.    145. 

SEWER— 

A  tax  for  a  trunk  sewer  levied 
in  different  proportions  on  differ- 
ent sewer  districts  but  being  uni- 
form as  to  all  the  property  within 
each  district  is  legal.  The  uni- 
formity required  by  the  Constitu- 
tion is  not  confined  to  political 
subdivisions.    483. 

SPECIFIC  PERFORMANCE— 

Where  in  a  child's  action  against 
a  parent  on  an  alleged  promise  to 
convey  to  him  real  estate  in  con- 
sideration of  his  living  on  and 
improving  the  same  and  the  evi- 
dence of  the  promise  is  conflicting, 
the  probabilities,  including  the 
parent's  apparent  scheme  of  par- 
celling his  real  estate  among  his 
children,  will    be  considered.  268. 

STOCKS  AND  SI  OCKHOLDBRS- 
A  corporation  having  made  pos- 
sible for  its  transfer  agent  to 
confuse  stock  held  by  him,  as 
trustee  for  parties,  with  treasury 
stock,  whereby  part  is  lost  by  his 
defalcation,  is  liable  to  such  par- 
ties for  such  of  the  entrusted 
stock  as  was  returned  to  the  treas- 
ury.   569. 

STREET  RAILWAY— 

A  clause  in  the  fifty-year  fran- 
chise granted  to  the  street  rail- 
way company  that  if  the  Liberty 
street  viaduct  should  be  made  safe 
for  heavy  traffic  or  electric  cars 
the  company  would  contribute 
$7,000  towards  the  expense,  was  a 
condition  of  the  grant  and  not  de- 
pendent on  a  continued  use  of  the 
viaduct  for  a  street  railway  and 
the  company  must  pay  although 
the  route  was  by  consent  taken 
off  the  viaduct.  And  such  consent 
makes    it    unnecessary    to   prove 


that  the  viaduct  would  be  safe 
for  electric  cars.    241. 

SUMMONS— 

Service  of  summons  on  an  Ohi^ 
corporation  can  not  be  made  1? 
serving  the  secretary  in  a  conntj 
other  than  that  of  the  home  office. 
He  is  not  "other  chief  offlcer."  27^ 

SURETY—- 

A  surety  on  a  replevin  bond 
against  whom  Judgment  is  ren 
dered  is  entitled  to  have  executioi 
stayed  until  a  pending  action  bj 
his  principal  against  the  creditor 
with  reference  to  the  same  prop- 
erty is  concluded,  so  that  he  miv 
set  the  same  off,  the  creditor  be 
ing  insolvent.    553. 


TITLE— 

A  claim  to  be  innocent  buyer  at 
a  public  sale  can  not  be  founded 
on  the  indefinite  description  in 
the  opponent's  deeds,  where  the 
records,  plats  and  indexes  wonld 
carry  notice.    168. 

As  in  an  appropriation  by  a  city 
title  does  not  pass  until  compen- 
sation has  been  paid  or  secured. 
the  taxes  which  are  a  lien  at  tfast 
date  must  de  deducted  or  paid. 
374. 

TRIALr— 

Where  the  killing  was  either  by 
the  accused  or  another,  a  Ftire- 
ment  by  the  prosecuting  attorney 
that  the  other  is  clear  of  this 
trouble,  thus  creating  the  Imprtsr 
sion  that  the  latter  was  acquitted 
and  free  to  testify  truthfully  and 
hence  that  the  accused  must  bf 
the  guilty  one,  is  prejudicial  mis- 
conduct.   145. 

Error  in  charging  the  jury  that 
what  they  saw  on  view  is  evi- 
dence (as  to  whether  a  street  was 
closely  built  up  to  determine  speed 
limit)  is  not  prejudicial  if  the 
legitimate  evidence  is  sufficient  to 
sustain  the  verdict.    225. 

TRUST— 

Liability  of  promoter  for  secret 
profits.    161. 
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Where  the  attorney  of  a  corpo- 
ration buys  land,  taking  the  title 
in  his  own  name,  and  the  corpo- 
ration goes  into  possession  and 
issues  to  the  attorney  stock  of  the 
face  value  of  the  cost  of  the  land 
and  holds  undisputed  possession 
for  over  ten  years  without  the 
attorney  claiming  any  rent,  these 
facts  show  that  the  purchase  was 
for  the  corporation,  and  Its  title 
will  be  established  against  a 
grantee  of  the  attorney  with  full 
notice  of  the  facts.    380. 

trust- 
To  engraft  a  trust  on  a  deed 
absolute  requires  convincing  evi- 
dence and  will  be  refused  after 
eight  years  delay  on  the  evidence 
of  a  prejudiced  witness.    505. 

VENDOR  AND  PURCHASER— 

Where  a  company  gives  a 
usurious  bond  and  mortgage  on 
premises  and  then  sells  and  con- 
veys the  premises  by  deed  in 
which  the  grantee  assumes  the 
mortgage  to  a  definite  amount 
which  is  less  than  the  usurious 
amount,  the  grantee  may  on  fore- 
closure of  such  mort?»age  have  an 
order  in  the  same  suit  requiring 
the  vendor  to  pay  the  excess  of 
such  mortgage  above  the  agreed 
price.    120. 

Where  a  real  estate  company 
gives  a  buyer  of  a  lot  two  con- 
tracts, one  signed  by  a  trustee 
who  holds  the  title,  agreeing  to 
convey  on  receipt  of  the  final  pay- 
ment, and  the  other  signed  by  the 
company,  agreeing  to  convey  to 
the  buyer's  beneficiary  if  the  buyer 
dies  before  full  payment,  both  con- 
tracts are  to  be  construed  as  one 
and  the  company  by  accepting  past 
due  payments  waives  any  forfeit- 
ure in  the  trustee's  contract.    139. 

After  a  vendor  has  rescinded  a 
contract  voidable  under  the  stat- 
ute of  frauds,  the  vendee  can  re- 
cover payments  without  averring 
that  he  is  ready  and  willing  to 
perform.  347. 
VENUE— 

On  the  transfer  of  a  case  (for 
alimony)   from  the  court  of  one 


county  to  that  of  another  county, 
the  latter  acquires  exclusive  Juris- 
diction to  enforce  all  orders  al- 
ready made  the  same  as  if  made 
by  itself,  such  as  by  contempt  for 
non-payment  not  ante-datimg  the 
transfer.    133. 

VERDICT— 

Where  after  a  verdict  on  re- 
plevin the  jury  were  discharged 
but  inquired  of  the  court  as  to  the 
effect  of  the  verdict  and  learning 
that  it  was  in  favor  of  defendant 
protested  that  that  was  not  their 
intention,  the  court  may  re-assem- 
ble them  and  re-submit  the  case 
after  further  explanations.    53. 


WAIVER— 

Proof  of  waiver  of  the  condlr 
tlons  of  a  policy  must  be  clear. 
465. 

In  an  employer's  action  on  an 
indemnity  policy  for  amount  of 
judgment  recovered  by  an  em- 
ployee against  him,  the  fact  that 
he  defended  is  not  waiver  of  terms 
of  policy.    603. 

WATER  AND  WATER-COURSES 
Until  the  United  States  assumes 
jurisdiction  over  navigable  waters 
within  the  state,  the  state  courts 
may  make  and  enforce  decrees 
concerning  their  use.    432. 

WIDOW— 

Refusal  of,  to  take  under  will. 
413. 

WILLS— 

Ancestral  property  of  a  deceased 
husband,  devised  to  his  wife  who 
leaves  a  will,  not  being  ancestral, 
the  next  of  kin  of  the  husband  and 
those  of  his  blood  or  his  ancestor 
have  no  such  interest  as  entitles 
them  to  contest  her  will.     449. 

Designation  of  beneficiaries  may 
be  made  by  will;  step-children; 
mutual   benefit  society.     598. 

On  the  issue  of  undue  influence 
the  relations  of  the  family  to  each 
other  may  be  shown.  Hence  rough 
treatment  of  the  father  by  a  son 
may  be  shown  against  him  in  a 
contest  of  the  mother's  will.    409. 
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